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HINDU LAW—ADOPTION OF AN ONLY SON.. 


The validity of the adoption of an only son is one of the 
points in Hindu Law on which there is “a conflict of opinion between 
the different High Courts in India. There has been a course of 
‘decisions in Madras extending over nearly a century in favour of 
the validity of the adoption.* The High Court of Allahabad has 
emphatically laid down the same view and has pronounced two 
Full Bench decisions, Hanuman Tiwari v. Chirai in I. L. R., 2 A., 
| 164, and Beni Prasad v. Hardai Bibi in I. L. R., 14 A., 67. 


In Bengal the course of decisions in recent years is certainly 
the other way. But there has been no-decision by a Full Bench in 
that Presidency. It is only necessary to refer to the two leading 
decisions both by Division Benches of the High Court : Raja Upendra 
Lal Roy v. Srimati Rani Prasanna Mayi, B. L. R. A. ©. J..221, 
and Manick Chunder Dutt v. Bhuggobutty Dossee, 1. L. R., 8 C., 448. 
In Bombay the later decisions have followed the view taken in Cal- 
cutta. The two leading decisions in Bombay are Lakshmappa v. 
Ramava, 12 B.. H. C. R., 364, and Waman Raghupati Bova v. 
Krishnaji Kashiraj Bova, I. L. R., 14 B., 249. The latter is a 
decision by a Full Bench referring to an earlier unreported decision 
of a Full Bench and proceeding mainly on the ground of stare 
decisis. Tle decision of the Full Bench in Bent Prasad v. Hardai 
Bibi is by far the ablest and most learned decision upon the point 
and contains an exhaustive review of all the previous decisions. 
We do not propose to examine the case-law on the subject, but 


* Vide Mayne, Ss. 133, 134 and 135 and the cases of Veera Perwmall v. Narrain 
Pillay, Strange’s notes of cases 91, 125; Arunachallum v. Iyasami, 1M. decisions 
154; Chinna Gounden v. Kumara Gounden, 1 M. H. C. R., 54; Regular appeal 70 
of 1882, Madras High Court; Narayanasawmy v. Kuppusawmiy, I. L. R, 11 M., 43; 
Sri Balusu Gurulingaswami v. Sri Balusu Rama Lakshmamma, I, L. R., 18 M., 53. 
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shall confine ourselves to ax 2xamination cf the Sanskrit texts and 
endeavour to ascertain what the correct wew is with reference to 
these texts :— i `a \ 


The texts of Hindu Die bearing upor ths subject of adoption 
and niore especially upon th=adoption of aa only son are extremely 
few. We give below the te=ts that are of any importance or rele- 
vancy :— 

, . 
L aga ga: A ER An ANTA: | 
ihi. Rectan Raed: Aan | | 
Matu quoted in tie Dattaka Mimamsa. 
Hi; annada: rh matigi: ae paiia 


any refai sA: 


aam qå aa alaa a fe wart qat aq at 
qa aad ARAE: | Vasishte, 


ID. daga met Gear FIAT | 
“AGA aed Tes Mgaa: | Sacnaka. 

IY. TAN aig: canfafata: ae | 
TEPATE SS AAA Ade: || Atri, 


OV. am MAU ES Sa ar aR afa ar saat ar 
gama aa Cady ae ani Ta: qae AA: 


aar fyarar sate gaiz: qark | 
wed Misa AA afa: Ga: | Manu IX. 168, 


angaza sage = ÈT aqa afta: aur wa: Ta 
fa: qa oa cantante fa TAKUT Ayr SAATAGRTA Shy 
STH dd: SARA HARTA mmaa aaa: gR ada TARAR 
AETAT- Mtaka ch. I. S, 11, pl. 9 to 12, 
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.I. By a sonless person should some kind of son be anxiously made 
for the sake of funeral oblations, libations of water and obsequial rites, 
as well as the celebrity of his name—cited as a text of Manu in the 


Dattaka Mimamsa. 


II, Man formed of uterihe blood and virile seed proceeds from his 
mother and his father (as an effect) from its cause. (Therefore) the 
father and the mother have power to give, to sell and abandon their (son). 
But let him not give or receive (in adoption) an only son. For he (must 
remain) to continue the line of the ancestors, Leta woman neither 
give nor receive a son except with her husband’s permission—V asishta, 
Chapter 15, verses 6 to 10. 


IIT. By a man having an only son the gift of a son should never 
be made. Bya man having several sons the gift of a son should be 
made with effort—Saunaka. | 


IV. By a sonless person only should a substitute of a son be 
always anxiously made for the sake of funeral oblation, libations of 
. water and obsequial rites—Atri. 


V. He whois given by his mother with her husband’s permission 
- while her husband is absent, or after husband’s decease or who is given ` 
` by his father, or by both, being of the same class with the person to 
whom he is given, becomes his datfaka son. Thus Manu says: “He 
who is equal (by caste) and whom his mother or father affectionately 
gives (confirniing the gift) with (a libation of) water in times of distress 
(to a man) as his son must be considered as an adopted son.” . By speci- 
fying distress it is intimated that the son should not be given, unless 
there be distress, This prohibition regards the giver. So an only son 
should uot be given, for Vasishta ordains, “ Let no man give or accept an 
only son” ; nor though many sous exist, should an eldest son be given; 
for he chiefly fulfills the office of a son, as is shown in the following 
text: “ By the eldest son as soon as_born, a man becomes the father of 
male issues’—Mitakshara, Chapter 1, section 11, placita 9 to 12, 


The whole controversy upon the subject of adoption of an only 
son turns upon the principles to be deduced from these texts, and 
upon the weight to be attached to the interpretation of these texts 
by the authors of the Dattaka Mimamsa and the Dattaka Chan- 
drika. The question has been thoroughly discussed by the late 
Me. V. N. MANDLIK in his Hindu Law, pages 496 to 508, and by 
Me. GOoLAP CHANDRA SIRKAR SASTRI in his Tagore Lectures on 
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Adoption, pages 283 et seq.. and by BHATTAGEARJEH in his Commen- 
taries on Hindu Law, 2nd Edition, pages 172 to 182, The first 
two writers contend in favcur of the validity of the adoption of an 
only son, while the other contends for the opposite view. The 
views of Mr. MANDLIK have heen approved amd adopted by the Full 
Bench of the Allahabad High Court. Mr. Buarracnarsey discusses 
the question from the poins of view of Hindu exegetics and that, 
no doubt, is the correct mezhodaof approachiag the question. See 
Beni Prasad v. Hardai Bibi, I. L. R., 14 A., pages 70 to 72. We 
are prepared to show that, even according to the most approved 
principles of interpretation laid down by caimini in his Purva 
Mimamsa, the view taken by Mr. BHATTACEARJEE is not correct. 
But, ‘before stating our arguments based upon the Hindu canons 
of interpretation, we may b= allowed to refer briefly to some of the 
arguments that find favour with our courts. 


1. With regard to the iext of Saunaka, it is obvious that the 
latter half of the sloka caamot be regarded as imperative. No 
court has ever laid it down as an imperative duty that a man 
having many sons should giye them in adoption. It is reasonable 
to hold that when the author uses the same ward karthavya (should 
be donc) in the first part of the sloka, he intends it to be taken in 
the same sense. f 

2, The absence of any penalty in the shape of prayaschitiam 
(or expiatory rites) in the case of a person who makes a gift of an 
only son suggests that it cammot be imperative. 

3. There are other texts of Saunaka on tke subject of adoption 
quoted in Mr. Manpzix’s Vyavahara Mayuka. Part I, page 40, and 
summarised in page 498 of his book, The sesond’and third rules 
given in these texts have been held to be only directory. It has 
been held that a Brahmin is not bound to adopt from amongst his 
sapindas. The language of the prohibition, however, is exactly the 
same. With regard to the fourth rule that ¿n adoption should be 
made from among the respective castes and not from elsewhere, 
it has been stated that suzh an adopted son is entitled only to 
maintenance, but that the adoption stands.(!) ‘The fact that there 
is no such penalty attached to the adoption of an only son shows 
that it is purely recommendstory. 





(1) Dattaka Mimamsa, page 18, lines 17 to 20, Jalcutta edition. Stokes’ 
Hindu Law Books, page 571. 
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4, Notwithstanding the alleged imperative character of the 
` prohibition, the author of the Dattaka Mimamsa has allowed an 
exception to the rule in the case of a Dvyamushyayana son.(!) If 
the adoption of an only son by an uncle is permitted, because there 
is no fear of extinction of lineage, it must follow that an only son 
may be given in adoption, whenever there is no such fear. The 
parents may avert the extinction of their lineage by begetting another , 
son or adopting a son, or they may segure tlreir salvation by one of the 
numerous ways prescribed for discharging tle debt to the manes. (°) . 


5. Mz. MANDLIK has cited sevetal instances from. the Vedas 
and Puranas of the adoption of au only sgn. It may-also be pointed 
out that, there is no text declaring that the adoption of an only son, 
if it has taken placea is invalid. 


6. It has keen nowhere laid down that an only son taken in | 
adoption is disqualified for inheritahce. 


We shall now proceed to state the principles of interpretation 
to be applied to the solution ‘of the question according to the ak 
Mimamsa. 


7. In deciding whether a precept of the Sastras is directory 
or mandatory, the principal test to be applied is whether the advan- 
tage or disadvantage to flow. from the observance or non-observance 
of the precept is one of an obvious or visible (in Sanskrit, drishta) 
character or not. If the advantage or disadvantage is obvious, 
there is no reason for suggesting or presuming any advantage or 
disadvantage that is not of an obvious character, 7.¢., a spiritual or 
invisible advantage or disadvantage. Where there is no obvious 
reason for a precept, it is the duty of a person who has to construe 
the text to assume that there must have. been some reason for the 
precept, though it may not be obvious to him. The reason which 
is thus ascribed for the rule is that some advantage or disadvantage | 
of a spiritual character must follow the violation of the precept. 
The spiritual result which is thus supposed to ensue is called by 
Sanskrit writers “ Adrishtaphalam” (literally an invisible result), 
Where the consequence is not visible or obvious, and an invisible 
consequence has to be attributed, it is held that non-compliance 





(1) See Stokes’s Hindu Law Books, pages 554 & 555. 
(2) See Mandlik, pages 456 & 457. 
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must detract from the spir-tual or religious caaracter of the act and . 
must render it invalid. If, on the other hand, the consequence of 
a violation of the precept 3 visible or obvious, it is the only result 
which flows from the violaion, and it is regarded as not affecting 
the essence of the transaction, At firat sight, this principle may 
appear strange to English ears, but‘an illustration will make it clear. 
In prescribing the qualifications of persons for marriage, Manu has 
the following :— | 


(4) “ Having bathed with the permiss:on of his teacher and 
performed according to tae ‘rule the Samevarthana (the rite on 
returning home) a twice-bçrn man shall marry a wife of equal caste 
who is endowed with auspizious (bodily) marks. 


(5) A (damsel) who is neither a sapindz on the mother’s side 
ror belongs to the same family. on the father’s side is recommended 
to twice-born men for wedlock and conjugal union. 


(6) In connecting himself with a wife, let him carefully avoid 
the ten following families, be they ever so great or rich in kine, 
horses, sheep, grain or (otrer) property. | 


(7) (Viz) one which naglects the sacred rites, one in which no 
‘male children (are born), one in which the Veda is not studied, one 
(the members of) which have thick hair on she body, those which 
are subject to hemorrhoids, phthisis, weakness of digestion, epilepsy 
or white and black leprosy. 


(8) Let him not marry a maiden (with) reddish (hair), nor one 
who has a redundant member, nor one, who B sickly, nor one either 
with no hair (on the body} or too much, no; one who is garrulous 
or has red (eyes). 


(9) Nor one named efter a constellation, a tree,” or a river, 
nor one bearing the name 2f a low caste, or of a mountain, nor one . 
named after a bird, a snake, or a slave, nor o2e whose name inspires 
terror. 

(10) Let him wed a female free from bodily defects, who has 
an agreeable name, the (graceful) gait of a hamsa (swan) or of an 
elephant, a moderate (quantity of) hair om the body and on the 
head, small teeth and soft limbs. 
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(11): But a prudent man should not marry (a maiden) who has 
no brother, nor one whose father is not known through ‘fear, lest 
(in the former case she be made) an appointed daughter (and:in the 
latter) lest (he should weni sin, i i 


(12) For the first marriage of twice-born men (wives of equal 
caste are recommended, but for those who through desire proceed 
‘(to marry again), the following females, (chosen) according to the 
direct order (of the castes) are most approved,”(?) 


The question to be considered is whether the absence of any of 
these qualifications would render the marriage null and void, and if ` 
so, what the qualifications. thus regarded as essential are and how 
they are to be distinguished from the unessential qualifications. It 
may be taken as settled that, both according to the commentators 
and our courts, except the qualifications relating to consanguinity 
and prohibited degrees laid down in verse 5, none of the other 
qualifications is essential. It is “noteworthy that the language of 
verse 5 is not the language of command and that’ the language of 
verses 4, 6, 7, 8, 9, 10 and 11 is imperative. This shows that Hindu 
writers do not determine the imperativeness or otherwise of a 
precept merely by reference to the grammatical form. Can it be 
said that marriage with a sickly or garrulons girl is null and void, 

because a man is commanded not to marry her? The answer to 
` these questions is furnished by the commentators in the commentary 
to verse 11, We shall refer on this point to the commentary of 
Kulluka Bhatta, the commentator. best known to English writers 
_ and to the commentary of Medhathithi, the oldest and- most cele- 
brated commentator on Manu,.(?) ‘his is what Medhathithi says 
on the point in his. commentary on verse 11. “In this chapter (or 
in this context), where the prohibition does not refer to any (advan- 
tage or disadvantage) that is visible (or obvious) as in the sloka 
relating to one who is not a sapinda, in the.event of a transgression 
of the rule, the very essence of marriage is wanting, or there is no 
marriage at all. Hence marriage with a person who is related asa 
sagotra, &c., even if it has taken place, is to be regarded as null and 
void owing to the violation of the rule, as marriage, like Adhana (the 
kindling of the sacred fire) is based upon the texts of the Sastras. 





(1) See Manu, Ch. 3, verses-4 to 12. 
(2) Sea Dr. Jolly’s Hindi Law, pages 9 & 10. ` 
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Asin the ceremony of Adzana, in the aveni of any, portion being 
omitted from ignorance, the sacred fires called Ahavaniya, &c., 
cannot be held to be generzted, so also n ths case of the marriage 
of a girl belonging to the same gotra, &., tre status of a wife does 
not arise. Though she might have gd=e through the form of the 
marriage sacrament, she is directed to ke abandoned. The vener- 
able Vasishta and others have also laid down a prayaschittam 
for a marriage of thatkind Though tke act (or ceremony) may be 
incomplete owing to the violation of z negative injunction which . 
forms part of it (the erremony), there is no real blame attaching to 
the man. Still the prayaszhittam is expressly ordained by a text. 
Or, intercourse with a woman of the s.me jotra being forbidden, 
the prayaschittam which aas been prescriked may apply to any 
attempt at such intercourse. The prohbition of families that have 
neglected sacred rites, é&ec., being based on obvious reasons, the 
marriage is complete (notwithstanding he v.olation of the prohibi- 
' tion), and the girl marriec becomes th: wif2, and she is not to be 
abandoned ; and hence it is that the object ons in regard to great 
families, &c., are dealt wita separately [rom the preceding prohibi- 
tion and enumerated for tae purpose œŒ censure. The practice of 
virtuous men is in accordance with wat kas been stated. ae 
sometimes marry girls wita reddish hai but never a sagotra’ 


KuLLUKA BHATTA says in this connection: “If a marriage 
takes place with a girl wko is a sagofa o> witha girl who isa 
sapinda of the mother, the status of wif- does not arise, as the word 
bharya like the word dhavaniya, &c., implies a sacrament, as the 
abandonment of such a girl is prescribed by the text that if a man 
marries a sagotra girl from ignorance, ne should maintain her like 
a mother, and as there isa prayaschittam prescribed for marriage 
with a sagotra. Whatever injunctions. pos-tive or negative, have 
their origin in some advariage or disalvansage that is obvious or 
visible, as in reference to a family that has neglected sacred rites, 
(verse 7) the status of wife is not prevented from arising by a vio- 
lation of that injunction. Hence it i. thas Manu has separately 
grouped together’the discualifications mentioned in verse 6. The 
prohibition relating to girls bearing tl» names of stars, trees and 
rivers, &c., which is treated in the midcle, des not also prevent the 
status of a wife from arising; but in ccnseqaence of the transgres- 


PART 1. ] _ THE MADRAS LAW JOURNAL. 9 


sion of the Sastra, thar is ‘merely a, Baka a (ta be per- 
formed).” í 


There are injunctions of a similar kind'in regard to marriage. _ 
laid down by Yajnavalkya.(*) Manprrx’s Hindu Law; pages 167 and 
168. The author of the Mitakshara’ i in commenting on tho first 
hemistich of sloka 53 says “ the status of wife does not arise in mar- 
riage with girls who are sapindas or belong to the same gatra or - 
pravara. In marriage with girls Who are suffering from incurable 
disease, &c., while the status of wife is qreated, there is merely the 
practical inconvenience of dusropereng an obvious denarani. 


The principle of aken Eh whiêh we have iing mentions 
and illustrated above is laid down by Jaimini in his Purva. Mimamsa 
I, (iii), 4.(?) The same subject is also dealt with by the great 
Madhava Charya in his J aiminia-Nyaya-Mala in Adhyaya I, Pada 
iji, Adhikarana 3. Tlie literal translation of the aphorism of 
Jajmini is “ From the indication of a reason.”(°) The title of the 

°Adhikarana in Madhava’s book is Drishta-moolaka-smriti-appra- 
manyam, ie., the non-obligatory character of smriti texts which 
have their origin in Drishtam, i.e., visible or obvious considerations. 
The illustration of this principle given by Madhava Charya is drawn 
from the text of the smriti that the' Adhvaryu or sacrificial priest 
takes the cloth prescribed in the Visarjana homa. The question 
considered is whether the text is obligatory. It is first argued 
“that there being no text of the srué contrary to this text, this 
text must be assumed to. be binding and that a.text of the sruti 
should be implied or assumed. It is one of the fundamental prin- 
ciples of construing smritis.that if they are not supported by an 
express text of the srutz, a text must be assumed to have existed 
and lost through ‘forgetfulness or. otherwise. But this assumption 
is necessary only when there is no reason assigned by the author 
of the smriti. The respect due to a Smriti writer obliges us to 
assume that if he has not given a reason for a rule, he must have 
found the reason in some text of the sruti not now. extant; but if 
some reason is given by the smriti writer for. his rule, it is a suffi- 
cient recommendation for the rule and in the absence of any Vedic 








(1) Yajnavalkys, Book 1, verses 52 to 55. 
` (2). See Mimamsa Darsana Jiyananda’ 8 Edn. » pages 78 and 74, 
.(8)-See ‘Angndasrams Series, | vol. 24, page. 29. ; 
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i ) The text about 
the piet taba AR hs nee as having notated merely 
from the cupidity of the prissts and the text is, therefore, regarded 
as not binding. If, therefcre, in a sacrifice the cloth is not given 
to,-or taken by, the priest, she sacrifice fs not rendered incomplete 
on thas account. Wherever'a smřiti text is unsupported by an 
express text of the sruti or by a text of the sruti implied under 
circumstances warranting ik, tRe text of the smriti is regarded 
merely as laying down a directory precept. 





To apply this rule in tie present case, there is an obvious 
reason given for the. prohizition of the didoption of an only son. 
Vasishta says distinctly thak’ the object of the prohibition is the 
perpetuation of the giver’s lineage. . The penalty annexed to the 
prohibition i is merely the lossiof the obvious advantage of per petu- 

ation of lineage. No invisible consequence need be attributed and 
the prohibition may, therefore; be regarded as merely directory. An 
adoption | may have spiritual: results, but it does not follow that a 
prohibition of certain persons:as subjects of adoption should also be 
based cn spiritual ‘considerations. An adoption may secure tem- 
poral aad spiritual advanteges, but the prohibition may be made 
only with the object of averting a temporal or obvious disadvantage. 


` Tt is argued by Mr. BHATTACHARJEE that there is an analogy. 
bobor the rules relating $ the yupa or sacrificial post and an 
adopted son, and that just as a sacrificial post cannot be made of 
ary other wood than that prsscribed, so also an adoption cannot be 
made of any person other than those prescribed. This argument 
is founded upon the assunistion of an analogy between the two 
cases which really does not exist. Ifan adoption were purely the 
creature of rules of religion, it might be said that an adoption which 
did not conform to any one ‘ofthe requirements would be invalid. 
But neither adoption, nor she power to make or give in adoption 
can be said to be. purely. derived from religious injunctions alone. 
Adoption is at least as inuch a secular institution as a religious 
one, and there are obvious reasons for commending it from a wordly 
point, of view.(’) That a mah has got a natural right to dispose of 
his son in adoption is expressly laid down in the very passage of 
Vasishta which contains the srohibition against the adoption of an 





(D) See Mayne (5th Edn.).:Sec. 95 and the texts quoted therein, 
TA j 
ia 
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only son. Ibi is, in fact, one Wiwik the patria potestas, 
which obtained in India as much as in, Rome and elsewhere. Ifa 
man has a natural right to give his son in ‘adoption, it would seem 
to follow that the natural right of aman to adopt must be still 
-more undoubted. The yagious instances given by Me. Mayyz in 
section 95 of his book clearly shew that adoption has been-practised 
“in various communities from wordly motives. Granting the exis- 
tence of the natural craving of mogt men for children and for male 
children: in particular, and the capacity ofa make a gift 
of property of which he is the owner, it i falos A: 3 person 
would be naturally anclined to adop and’) ing Mp ws 3 G¢admake 4 












stating that the correct. dolab 0 
‘whether the right to adopt is based on abti 
as we ‘have ‘shown, the right to adopt or bi ption is a E 
natural right, the foundation for Ma: BHATTACHARJEN’S argument 


admittedly fails. ` | DIL eee | | 
; It is then Sectoid by Mr. Buarractansen that the rulé 


about an only son is a Paryudasa and not a Pratishedha and that it 
“must be, therefore, regarded as.imperative. In order to appreciate 
this ‘contention and.deal, with it, it is necessary ‘to understand what 
is meant by Paryudasa and Pratishedha and why a distinction is 
drawn between the two. The “negative particle in Sanskrit may 
have two meanings. It may be used to express a prohibition or an 
exception. A Pratishedha is a prohibition or negative injunction. 
A Paryudasa is a negative proposition by way of exception to a 
positive rule of greater generality. , Thè negative proposition is 
read with the positive rule and qualifies it. In a Paryudasa the 
negative particle is read not with the verb, but with the subject or 
, the object. An illustration will make this clear. Suppose that there 
is a general rule that “a sonless man shall adopt a son” and that: 
there is a negative rule that a man shall not adopt an only son. Itis 
| possible to take the negative pule by itself and treat it as a Pratishe- . 
dha or to read:it as,an exception to the positive rule and construct a 
` single sentence, viz., thata sonless person shall adopt one. who i isnot- 
an-only-son. The practical difference between the two. readings ace. 
cording to the rules of Mimamsa would be this. If we readiitas a, 
single sentence as above. AG, the exception becomes part and 
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parcel of the positive rule requiring adoption and this rule prescribes 
the adoption only of persons who are not-only-sons. It would, 
therefore, be held that an only son is unfit for adoption. On the 
other hand, if you treat th2 negative rule as a prohibition by itself 
or a Pratishedha, the unfitagss of an on$y son not being indicated in 
‘the general positive rule requiring adoption, the question of the 
‘mandatory character of the prohibition will remain to be decided 
‘by other considerations su2h as those we hare already adverted to 
above. At first sight it msy seem strange that a clause by way of 
exception should be held io, be a stronger prohibition than an 
‘express prohibition. But the remarks we have made above must 
have made the matter-clear* The subject of Paryudasa is discussed 
‘in Madhava’s Jaiminiya-Nyaya-Mala, Adhyaya X, Pada vir, Adhi- 
-karana 1 (Anandasrama se-ies, vol. 24, page 599, 600) ; Jaimini X, 
- (xinn), 1-4. The advantage in treating a clause as a Paryudasa is that 
it enables you to treat that and the positive rule as one sentence and 
one rule; and economy is a great merit in a Sastra. Another 
advantage is that if the twe sentences were read apart, the positive 
‘rule must be held to be incorrect to the extent of the ground covered 
by the negative clause. Instead of reading the two sentences 
separately and attributing a partial incorreciness or partial failure 
of application to the posizive general rule, it is preferable and 
‘proper to read them together. These are the considerations in 
favor of viewing a rule as ¢_Paryudasa. . Bui these considerations 
may give way before weigltier ones and the Sanskrit writers were 
never so rash as to lay dowa that these considerations should in all 
cases lead us to conclude that a rule is a Paryudasa. Whether 
there are other reasons which tell against the construction of a rule 
asa Paryudasa depends on the circumstances of each case. Now 
‘let us take the text of Samaka first. Itis the first hemistich of 
‘the text that relates to an cnly son. This half of the text states 
that “by a person having an only son, the gift of a son should 
never be made.” The posisive general rule to which alone this can 
‘be read as a Paryudasa musi be that ‘a father should give his son 
in adoption.’ In the first place there is no such rule in existence | 
compelling a father to give his son in adoption. This of itself isa 
complete answer to the argument. But assume for ‘the moment 
that there is such a general rule. What would be the consequence 
of reading the negative rule as a Paryudasa? The resultant rulo 
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which would be expressed in a anes sentence would be, a fatlion 
having more-sons than one shall give'his son in adoption. If this 
is the subject, does not the 2nd hemistich becomes mere sur- 
plusage ? Surplusage i 15 always to be avoided in the construction 
of a text. ° . 


, Let us now take the text of Vasishta, Here the first rule that i 
‘aman shall not give an only son ingadoption’ cannot be a Paryu- 
dasa for the reason already mentioned that there i is no general rule 
“compelling aman to give his sons in adoption, ` Itis the latter part 
of the text “A man shall not take an only son in adoption” that can | 
be possibly said to be a Paryudasa, as itenày be alleged that there 
isa general rule that a sonless person shall take a son in adoption. . 
There is, however, no such general rule Jaid down obliging a sonless 
person to adopt. The Dattaka Mimamsa quotes a text of Manu to. 
that effect, but itis not to be found inthe editions of Manu now ex- 
tant. Tho text of Atri quoted above is intended merely to prevent 
persons having sons already from taking a son in adoption. The 
rule which would result from the construction ‘of a single sentence 
out of the negative rule and the positive rule would be, “a sonless per- 
: son shall adopt one who is not-an-only-son.’ If this construction is 
-adopted, the whole passage becomes un-grammatical. The reason 
‘given by Vasishta is “For he i is for the perpetuation of lineage.” 
The antecedent of he is only-son, but in the unified sentence 
above constructed, this antecedent cannot be found. You have to 
pick out this antecedent by breaking up the object i in the sentence, 
a course which is altogether ungrammatical and not permissible. 


‘We shall now state what our own construction of these texts is.. 
These texts of Vasishta that a man shall not give an only son in 
adoption and that a man shall not take an only son in adoption are 
only rules of Pratishedha or prohibition, framed for the purpose of 
* averting a visible temporal disadvantage, and no more. Itmust be 
noted that these texts do not declare the incapacity of an only son 
to be adopted. If the object of the text was to declare the unfit- 
ness of an only son, the purpose would ‘be. completely: attained by 
prohibiting either the gift or the acceptance alone. Since what is 
incapable of being the subject of a gift i is incapable of being the 
subject of acceptance also. But according to our view the sepa- 
rate. prohibition of the gift and the. acceptance, can þe easily 
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_-explained.’ It is for the purpose of indicatirg that blame attaches to 
the giver and the réceive>-and not for the purpose of declaring the 
unfitness of the subject cf the gift. - Tt car not be said that: the at- 
tachment of blame to the giver necessarily carries with it the attach- 
ment of blame to the receiver also. Among Hindus especially the 
idea is very familiar, that what may be blamable in a receiver is 
not so as regards the giver and vice versa; and it may be said that 
this difference in respect'of*the claim to moral approbation be- 
tween the giver and the receiver is not-foreign to English ideas also. 
An Englishman, for instance, would certairly not consider it meri- 
torious to beg, while hə might consider the gift of alms to be 
meritorious. On the othar hand, numerous instances can be given 
from the Hindu.Sastras oža gift being-cons:dered meritorious, while 
the acceptance is condemned. 


In the text of Saunaka, the first half should be treated as a 
Pratisheda and the second half as an Anuvada (or mere statement 
of fact). It would be absürd to hold thet it is a Vidhi (or obli- 
gatory precept) that a'men having more scns than one should give 
his son in adoption. Is ‘must, therefore, be held to be only an 
Anuvada. Tt is argued ky Mr. Baarracnazszx that if it is open to 
a man to adopt an only smor not as he pleased, and if the right to 
adopt éxists by nature, nc rule of law is required to give such option. 
But the object of such a rule is not to create an option, but to denote , 
some amount of blame in-the act. 


The construction. we have placed’ rpon ‘the above texts is. 
the one which has been adopted by the author of the Mitakshara in 
dealing with'the subject. : The-author of tae Mitakshara distinctly 
says that the prohibitioa iu the absence of distress regards the 
giver alone, thereby. implying that it does not affect the taker. 
‘Vijnanesvara then says, An only son should not be,given.’ Vij- 
nanesvara does not prohibit the acceptance of an only son, unless” 
it be.said that such a prowibition is implied in the prohibition of the 
‘gift. The use of the word “tatha? or similarly, shows: that in the 
‘author’s opinion, the prohibition as to an orly son stood on the same 
footing as a prohibition af the gift of a som otherwise than in dis- 
tress, Justas in the latzer case the prohikition relates to the giver 
“only, or'even if'it’is supposed to affect the taker also, does not affect 
the validity of- the gift, so also in the case of an only son,. the 
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validity of the gift. is not | affected, whatever blame may attach to 
the giver or to the taker. And this view is supported by the Vyava- 
hara-Mayukha. See Mandlik’s, Hindu Law, page 503. 


kd 


There is no analogy begween the rulé prohibiting adoption 
by a woman without authority from her husband ‘and: the rule 
relating to an only son. In the former case the prohibition is 
mandatory, for two reasons, (1) that yo reason is assigned for the 
‘prohibition, and (2) that the reason, if any, to be gathered ab extra, 
being the want of independence in women, ib isa question of capa- 
city y. <A defect of capacity to give or. to take is a fundamental 
defect and must Hicenseuly render the gifi null and void: 


We may notice here a passage in Dattaka - a NA which: 
has’ been the subject of ‘misconstruction owing -to the mis- 
translation of Mr, Surnzrtanp. In Dattaka Mimamsa (IV, 4) the 
author says that the sin of extinction of lineage is incurred both by 
the giver and the taker. What the author means is a that the 
taker incuřs the sin of causing the extinction of the givers. lineage 
and not that: the taker’s lineage ' becomes extinct. notwithstanding 
the adoption. The text of Vasishta mer ely savs, “ For ho is for the 
perpetuation of lineage.” Vasishta does not say that the taker’s 
lineage becomes extinct. While the giver incurs the sia of extin- 
guishing his own lineage, the taker would be guilty only of abetment 
of this sin, Again the word used by Nanda Pandita, viz., Prat- 
yavaya, Which means only sin, has -been wrongly rendered by 
Mr. SUTHERLAND into’ offence.. This mistrauslation, however, has led 
Judges (including that eminent J udge, the late Dwarkanath Mitter, 
J., who was a lawyer without Sanskrit) into holding that as regards 
the taker, the . primary object.of the adoption fails, as his lineage 
becomes extinct notwithstanding the adoption. Raja Upendra ‘Lal 
po v. Srimati Rani Prasanna Mayi. . i B. L. R; A: C.J. 221). 


i3. We shall now pass on to ‘the. views of recent commen- - 
tators on Hindu Law. It: ‘may at once be stated that Jagannatha, 
the author of Colebrooke’s Digest and Srinatha Bhatta, the author 
of the Dattakanirnaya, both! regard the gift as valid. 


The Datiaka Miama and the Dattaka- Chandrika are both 
said to be against: the. validity of the adoption., Assuming that. 
these works treat, the -gift as. invalid, which; as-a matter of fact,: 
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they do not, the weight to be attached to the opinions of these 
writers is discussed at great length in the Allahabad Full Bench 
case in the judgments of Sige, O. J., and Knox, J., and in the judg- 
ment of Edge, C. J., in,Biagwan Singh v. Bhagwan Singh, I. L. Res 
17 Allahabadpage, 294, #nd is fourfd to be small. Very strong 
reasons have been adduczd by Mr. Golap Chandra Sarkar for hold- 
ing the Dattaka Chandrka to be a recent forgery. (See his new 
book on Hindu Law, pazes %7 to 79). The views of the Dattaka 
Mimamsa and the Dattaka Chandrika cannot, after these decisions, 
be held entitled to weighs; except so far as they may be consistent 
with sound principles of reasoning. See also Dr. Jolly’s Hindu 
Law, page 166, and Bagwan Singh v. Bhagwan Singh, I. L. R., 
17; A. 373. As to the “sading decisions in Calcutta and Bombay 
to which we have referred, they have been thoroughly criticised 
by, Edge, C. J., in the zase in 14 Allahabad and it is unnecessary 
to go over that ground. As to the views of English writers 
on Hindu Law,.they hare also been referred to, at length, in the 
case in 14 Allahabad, and in Manpim’s Hindu Law, pages 505 
to 508, It is only necessary to bear in mind that the views of 
English writers upon the subject are entitled to no intrinsic autho- 
rity and except to the extent that their reasoning is correct, their 
conclusions possess no valuo. 


ù% 








SUBSTANTIAL JUSTICE—-DISCRETION OF COURTS. 


Tt would be a truism to say that the civil courts in their task 
of dispensing justice are confined to the law; that if a judge’s 
notions of right and wrong or of the justice of a particular dispute 
conflict with the rule which the law of the country has laid down 
for the case, he is bounc sternly to carry out the mandates of the 
law, that is, the justice which the courts are to administer should 
be found within the four corners of the positive law; written or 
unwritten, and the barcest case is no justification for not enfore- 
ing the law. Yet ther are many cases where the judges say 
that in the exercise of their discretion they decline to interfere, 
because in their opinion there has been no failure of “ substantial 
justice.” This is a position so often taken up that we propose to 
examine ita little minvtely. There is no doubt that the court is ' 
invested with a large amount of discretion in many cases ; there arẹ 
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some reliefs which the court is not bound to grant in all cases 
when a particular legal right is infringed. Now what does this 
mean ? Simply this—that the considerations which should deter- 
. mine the granting of such ¿reliefs vary sô much, or: that it is so 
difficult to state them in precise language that it is on the whole 
well not to seek to lay down a hard and fast rule in such cases: It 
does not mean that in such cases the judge is entitled to neglect 
or ignore the legal rights of the parties, and to try to find out the 
moral merits of their quarrel. Thus the granting of specific per- 
formance of a contract is discretionary, but nobody imagines that 
a judge may refuse specific performance because he imagines that 
it will be hard on the defendant, say, to compel him to part with 
the property which he agreed to convey, or that the plaintiff may 
well do without it.’ “The judge is entitled to take into consideration. 
certain circumstances which would be no defence to an action for 
damages for breach of contract. Thus inadequacy of consideration 
isno ground for refusing damages for ‘breach of a contract, but 
specific performance may be refused if the inadequacy is so great 
as to be evidence of fraud, though no fraud may be actually estab- 
lished ; or again in consequence of the plaintiff’s delay in seeking 
specific performance, third parties may haye acquired rights in the 
property which makes it just that the plaintiff should no longer be 
allowed to obtain specific performance. But except the fact that 
the law is more vague and less capable of precise exposition, -there 
is nothing to distinguish the power ofthe court to grant specific 
performance from its power to award damages. Again, take the 
case of granting injunctions, or attachment of a defendant’s pro- 
perty or person before judgment. Nobody doubts that the court 
is tied down in these cases by the law as much as in the application 
of the merest cut and dry rules.: But there are two classes of cases 
with reference to which it is often supposed that the court isat ` 
* liberty to travel beyond the legal rights of the parties, determine 
which of the combatants before it is the more honest or the more 
virtuous, and give its decision for the. better behaved disputant. 
We refer first, to the question of costs; secondly, to the question of 
the exercise by the High Court of its powers of revision. ` 


With regard to ‘costs’: the law lays-down that “ the court 
‘shall have full power to give and apportion the: costs of every 
application and suit in any matter it thinks fit” 


eg 3 
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“ provided that if the couct directs that the costs of any application 
or suit shall not follow the event, the court shall state its reasons 
in writing.” This is deemed practically to give absolute power to 
the courts in the mattér of costs, ang if it is displeased with the 
successful party for any reason or considers the unsuccessful party 
deserving of sympathy œ any ground, tke costs are made not to 
follow the event. Suppose, foninstance, the defendant who succeeds ` 
has given false evidence on any material point or produced a 
false document in suppert of his claim. This is considered suffi- 
cient to deprive him of. his costs, or again, if the plaintiff’s claim is 
perfectly valid in law, bys the judge considers it an unkind claim 
or an improper one according to the accepted code of morality, or 
if the defendant’s defence is perfectly good in law but not according 
„to ethics, such as the ples of limitation, or an objection to the form 
of the suit, the party having the law on his side is considered not 
entitled to costs. In fact, the award of costs against a party is 
considered as the infliction of a punishment on him. In reality, 
of course the right to costs is based on the right to compen- 
sation for damage suffered by the conduct of an opponent in 
unlawfully withholding a legal right, or unlawfully launching 
a gaib to enforce an untrue or unsuitable claim. In other 
words, it is compensation for the loss sustained in conducting 
the litigation which Icss is unlawfully caused by the other 
side -when the claim or the defence of the opponent is found 
to be untenable. Hence the rule that, ordinarily, the costs should 
follow the event, for, the event shows primd facie that the success- 
ful party was right in his claim or defence and his antagonist was, 
wrong in putting him t the expense of establishing it in court. 
Does it not then follow taat he should not be deprived of his costs 
except when the litigatian was unnecessary or when in consequence 
of false contentions raised by him, he put his opponent to unneces- 
sary expense, so that or a fair assessment of the costs which each 
side is entitled to get from the other, it would be proper not to make 
an award in favour of either side? When a plaintiff establishes a 
portion of his claim, bui fails to prove his right to the remainder, 
the proper course ordinarily would be to award to him the costs on 
the part with respect tc which he has succeeded and to make him 
pay the costs on the part to which his claim has been found un- 
terable. But it may ke found that even with regard to what he 
succeeded in proving, a great portion of the costs was unnecessarily 


` 
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incurred or that he made the defendant incur unnecessary costs, 
and it may be right in such cases to disallow costs altogether. But 
the matter for investigation always should be not whether either 
party has acted properly or improperly from a moral point of view, 
but who has the law on his sêde, and whe was the cause of the costs 
being incurred improperly. If any party has given false evidence, 
the criminal Jaw can make him suffer for it, We have emphasised 
this, because the true principle is oftên completely overlooked even 
by judges. In Kalee Pershad Shaha v. Ram Pershad Shaha, 18 


-W.R.,p. 14, Kemp and Glover, J.J., held that the successful plain- 


tiff was not entitled to costs because he had acted with malice 
and malevolence, The true principle was laid down in Hualey 
v. West London Hatension Ruilway Company, L. R., 14 A. C. p. 26, 
which was a case under order LXV Rule 1. The rule enacts 
that “ where any action, cause or matter is tried with a jury, the 


` costs shall follow the event unless the judge by whom such action, 


cause, matter or issue is tried, or the court shall for good cause 
otherwise order. ‘The question was what was good cause within 
the meaning of the rule. Lord Halsbury; the Lord Chancellor 
observed, “ Whatever may be involved in that discretion, I cannot 
entertain a doubt that everything which increases the litigation 
and the costs, and which places upon the defendant a burden 
which he ought not to bear in the course of that litigation is 
perfectly good cause for depriving the plaintiff of his costs.” Lord 
Watson said, “ But I do not think that any and every reason 


‘which may be assigned for disallowing the costs of a ‘successful 


party must necessarily be accepted as ‘ 


good cause’ within the 
meaning of the rule. I shall not attempt a complete definition of 
what is meant by these words. ‘They at all events embrace in my 
opinion everything for which the party is responsible connected 
with the institution or conduct of the suit and calculated to occa- 
sion unnecessary litigation and expense. So long as the judge or 
court deals with considerations of that kind, the sufficiency or 
insufficiency of these considerations as affording a reason for dis- 
allowing costs aro matters of which they are constituted sole 
arbiters.’ Mark again the exposition of the rule by Lord Bramwell : 
“Now this is not a case in which there were costs of issues—that 
is to say, no issue was framed for the defendants that I know of; 
that is no specific determinate issue, but a great many of the things 
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which the plaintiff afirmei were found for the defendants. There 
is, however, no rule under ‘which the -Iearned judge who tried the 
case could say ‘the defendants shall gat tha costs that they have 
been put to by unfounded allegations and statements and attempts 
at proof and the plaintiffeshall get tha costs of those upon which 
he has succeeded.’ But the rule by givmg discretion to the judge 
has enabled him to do substantial justice so.that while he could 
not say ‘I will apportion the ¢osts according to the actual findings,’ 
` he could still say, ‘ the plaintiff shall get moze and I quite agree as 
I have said with my noble and learned friend opposite, that if ever 
there was a case in which there was good cause, this is such a case 
according to the ‘opinion* which the noble and learned Lord who 
tried the case had of it? In Wilmott v. Barber, 17 Ch. D., 772, 
the principle has been texsely indicated by Jessel M. R. “The 
Judge has a large discretimn as to costs. He may make the defen- 


dant pay the costs of some of the issues in which he failed, . 


although he may have suczeeded on the whole action. Or he may 
say that both parties are wrong, but that he could not apportion 
“the blame in a definite proportion and, tharefore, would dismiss 
the claim without costs.” Tt is quite clear “rom these extracts the 
question of costs is one entirely between she parties; the matter 
for determination is, which of the litigating parties is in the right 
with regard to the meriss of the case ;. he is entitled to his costs 
unless he occasioned unnecessary costs to Lis opponent by raising 
untrue or untenable contentions. Wher such is the case the court 
will if possible apportion the costs, and if it cannot, it will make’ 
such order as on the whole appears to bs just. But improper con- 
duct in the course of the litigation should not affect the right of 


a party to costs unless stch conduct has ozcasioned unnecessary 


costs to the opponent. 

We now proceed to make a few observations on the second 
question—namely, the exercise by the High Court of its powers 
of revision either under 3, 622 of the Ccde of Civil Procedure 
or under S. 25 of the Prayincial Stnall Cause Courts’, Act. The’ 
latter section lays down that “the High Court for the purpose 
`” of satisfying itself that a decree or order made in any case decided 
by a Court of Small Causes was according z0 law, may call for the 
case and pass such order with respect thereto as it thinks tit.” 
The word used is no doubt, ‘may’ and the jurisdiction is discre- 


PART i} ` _ THE MADRAS LAW JOURNAL. - .- 2l 


- tionary. The object is that the High Court should satisfy itself that 


a particular decree or order isin accordance with law. Suppose 
a party to a suit points out to the High Court that a decree is 
manifestly erroneous in law. Can it refuse tointerfere? A mere 
error of procedure or any other irregularity not affecting the merits 
of the case would be no ground for invoking the Court’s interfer- 
ence on the principle embodied in S. 578 of the Code of Civil 
Procedure and S. 167 of the’ Evidence Act. But suppose it is 
an undoubted error of substantive Jaw. Can the Court say that 
it will not interfere, because it thinks the party asking for its aid 
has a very unjust case. Suppose for instance a*Court of Small 
Causes wrongly holds that the plaintiff’s claim is not barred by 
limitation, is it a ground for non-intefference that the plea of 
limitation is an improper and unjust one? We submit not. The 
court is bound to interfere when there is an error of law. It 
has no discretion where the decision is erroneous according ta 
the substance of the law, and the mistake is not one merely 
of form or procedure. The word may is used only to show 
that mere formal or unsubstantial errors are. not a ground 
for revision. One would think there could be no doubt on the 
point since the Legislature has expressly declared that the object 
of the provision is to enable the court to see that the decision 
isin accordance with law.” But though thereis no reported ruling 
on the subject, the Madras High Court has repeatedly refused 
to exercise its power under the section, on the ground that the 
claim or the defence is extortionate or unjust, or because in its 
opinion the finding of the lower Court on the facts was also wrong, 
and there has, therefore, been a compensation of errors. We cannot 
but respectfully protest against this refusal of the judges to admin- 
ister the law in order to advance what they regard as the moral 
justice of the particular case. , Suppose, for instance—we are 
putting an actual case—the High Court: refuses to interfere with - 
the decision of a judge who refuses to award interest at the rate 
agreed upon, between the parties on the ground that it is usurious, 
what would be the result? What is there to prevent all Small 
Cause Courts from deliberately refusing to administer the law of 
contracts with regard to interest, or to allow defendants to escape 
the performance of their obligations by pleading. the statute of 
limitations, or in fact from refusing to give effect to any law which 
they regard as unjust? So long as their ‘notions of justice agreə 
with that of the High Court, is the law to'be set at nought? Is 
there then to be one law for Small Causes, and another for regular 
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causes? No one, we believe, would advocate this. But this is not 
the only evil of judges tryirg to administer their own justice instead 
vf the justice of the law When a jcdge sets himself to find out 
the justice of a case, he encs by discovering and enforcing one phase 
of it only and thereby Siten perpetrating great injustice, as very 
often all the facts necessary to elucidate the whole truth of a case are 
not placed before the cours : indeed the court itself shuts out a great 
deal on the ground that it i3 not relévant. Then again, the attempt 
to discover truth behind -he law is often made by a revisional 
tribunal very hurriedly ani results in failure. Moreover, any hesit- 
ancy in enforcing the law is likely to promote unnecessary litigation 
by encouraging parties to cut forward untenable contentionsin the 
hope that what they regafl as the truth of the case may be allowed 
to triumph over the harshasss of the lav. We think, there can be 
- no more manly or safer course than to undinchingly give effect to the 
Jaw and to leave it to the Legislature to improve it when it needs 
„alteration. No judge. is ccncerned wita substantial justice except 
according to the law. The responsibility for the law is not on the 
judge, but if he undertake to discover the truth beyond the extent 
that the law enables him do, then + seems to us he is under- 
taking an awful responsikiity full of. danger with nothing certain 
to guide him. 


TRANSLATED FRIM THE VIVADARATNAKARA. 


CHAPTER XYI. 
Division ameng different xinds of sons. 

Manu says “ But where, after the daughter had been appointed 
to raise offspring, a son is born, the division in that case shall 
be equal; for there is nc right of primogeniture for women.” (1) 
Commentary—® Son’ mears ‘ aurasa son.’ The word “Anu” means 
‘after the appointment af the daugater.’ ‘Womaa,’ t.e., the 
appointed daughter has b22n declared by Manu in the el on 
the nature of sons in the texts beginning with ‘ Aputronena,’ 


Brihaspati says “ One alone, namely, the aurasa son is declared 
to be the owner of the father’s wealth. An appointed daughter 
is proclaimed equal to hm; but othe> sons shall only be main- 
tained.”’(3) 


(1) Manu, Chap. IX, 134. ` (2) Brihaspati, Chap. XXV, 35, 
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Manu says “One alone, the aurasa son, is the owner of the 
paternal wealth. Let him give to others maintenance out of 
charity.”’(*) Commentary—* Others’ here refers to all those who 
are excluded from sharing in it. To them maintenance should be 
given out of charity. j 


The same author says, “ Whére a son is begotien by the 
younger brother upon the elder brother’s wife, the division shall 
be equal, This is settled law.”(?) Comnientary—Where a son is 
begotten upon the wife of the elder brother, undivided and sonless, 
by the younger authorized in this behalf, that son after the father’s 
death, when dividing the wealth with Iis paternal uncle, his own 
procreator, takes an equal share; but not the additional share ` 
claimable on the seniority of his father. This is the meaning. 


The same author gives the reason of the law in the following 
text :—“ A substitute does not in-law become equal to the princi- 
pal; the father is the principal in procreation. He should.there- 
fore be given his share accordingly ”(*) Commentary—* Upasar- 
janam?’ means ‘secondary.’ The kshetraja son cannot in law be 
equal to the primary or aurasa son. Therefore, according to 
Prakasakfra the paternal uncle, the procreator, is the principal. 
Lakshmidhara however says that the word ‘upasarjana’ (secon- 
dary) is used for tlie noun wpasarjanuivam (nature of being 
secondary). But in effect there is no difference. ‘ Dharména’ 
meaus ‘ according to law.’ 


The same author says * He who takes the wealth and the wife 
of the deceased brother shall, having begotten a son upon her for . 
his brother, give him all his father’s wealth.” (t) Commentary— 
He who takes the wealth and the wife of his divided sonless, and 
deceased’ brother, shall, after begetting’ upon her a son according 
to the law ‘of procreation, a kshelraja son, give to that son alone 
all his father’s wealth and shall not out of avarice take his brother’s 
‘wealth himself. This is the meaning.. 


The same author says “ But if an aurasa and a kshetraja son 
claim property in the hands of the same person (their mother), 
each shall take what belonged to his father to the exclusion of the 


(1) Manu, Chap. IX, 163. (2) Manu, Chap. IX, 120. 
(3) Manu, Chap. IX, 121. ` {4) Manz, Chap. IX, 146. 


24 - THE MaDRAS LAW JGURNAL. [VOL. VIIL 


other.” (1) Commentary— he kshetraja here contemplated is one 
born of a person not authorized. ‘ What kelonged to his father’ - 
means ‘wealth given by xis father to his nother for the procre- 
ation of offspring.’ Others say without dificulty that each takes 
the wealth of him who wasis father. ° 


The same author says ‘‘ To sons of different fathers, the allot- 
ment of shares is by the fathers. Esch takes his own paternal 
wealth and none other.” (2) Commentary—‘ Sons of different fathers’ 
means ‘sons begotten upon the same woman by different men.’ 
When during treatment of diseases, or by fr.endship begun quring 
treatment for diseases, a» zshetraja son is born and an aurasa is 
born after removal ‘of tas malady by treatment, then is the 
kshetraja entitled to maintanance merely or a share? And if he is 
entitled to share, how is tke division to be rade? ` 


On this point Manu says, ““ The aurasa making a partition with 
the kshetraja shall give tho latter a sixth cr a fifth share of the 
father’s wealth.” (3) Com-mentary—This alternative of giving a 
fifth or a sixth share has tc be regulatec, ascording as the kshet- 
raja son is possessed of good qualities or otherwise. 


So again Manu says, “ The aurasa and the kshetraja sons are 
heirs to the paternal wealta. The other ten (kinds of sons) are in 
their order heirs to the property of mən cf the same gotra.” (4). 
Commentary—The first hal? of the vers is a declaration of the 
rule already propounded. The other sen, she adopted son, etc., 
in their order, in default of those previocsly mentioned, are heirs to 
the wealth of the gnatis. So says Asahzyacharya. ‘ Are heirs to 
the property ’ means ‘takeshares in the fath2r’s wealth.’ This rule 
applies, in the absence of the aurasa, to tha appointed daughter and 
the kshetraja son. : 


Vasishtha regarding she son says, “If when he fís taken, an 
aurasa son is born, he takes a fourth share if the wealth had not 
been spent in auspicious ceremonies.” (5 Coavmentary—‘ When he 
-is taken’ means ‘when a son not aurasa is accepted as such.’ 
(1) Manu, Chap. IX, 161. 

(2) Not found in the Irstitutes of Manu in the S., B. E. Series, 
(3) Manu, Chap. IX, led. 

(4) Manu, Chap. JX, 166. 

(5) Vasishtha, Chap. XY, 9 and 10, 
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‘ Yadisyath’ means ‘if there be much wealth.’ “ Auspicious -cere- 
monies,’ such as sacrifices, -etc, 


Katyayana says : “If an aurasa-son is born, other sons born of 
wives equal in caste shall take a third ghate; but if born of wives 
unequal in caste, they receive only food and raiment.” (1) Commen- 
tary—The meaning is that where an aurasa son is born, the adopted 
son and the rest, if born of wives equal in caste, take a third share. 
Here to the son taken a fourth share was previously ordained ; but 
by this text, a third share is ordained. This inequality should be 
constgued i in the light of the possession af bad or good qualities by 
the son. From this text it.also follows that the injunction to give 
maintenance laid down by Manu in the text beginning with 
“ Seshinam’ applies to the sons born of wives unequal in caste. 


On this point, Brihaspati says: “The kshetraja and other sons 
take one-fifth, one-sixth and one-seventh shares.” (?) Commentary— 
The meaning is that the kshetraja, the kanina and the paunarbhava 
sons take a fifth, ‘a sixth and a seventh share respectively. 


Harita says: “ When the property is.divided, let a twenty-first 
share be given to a kanina son; a twentieth ‘to a paunarbhava ; 


a nineteenth to the amushyayana; an eighteenth to a kshetraja; .. 


a seventeenth to thé son of an appointed daughter and the rest to 
the aurasa son.” (3) Commentary—‘ Amushyayana’ means ‘the 
son of concealed birth.’ ‘Ttaran’ means ‘the remaining sixteen 
` shares.’ 


Brahma Purana says: “The aurasa son, though the last born, 
shall enjoy the whole estate. The kshetraja son shall enjoy a third - 
of the estate; and a son of an appointed daughter, a fourth. Tho 
adopted son takes a fifth; the son of concealed birth, a sixth; the 
son rejected, a seventh; the son of a maiden, an eighth; the 
son of a pregnant bride, a ninth ; the son bought, a tenth ; the son 
by a twice-married woman, the next share (the eleventh) ; the son 
self-given, a twelfth ; the son by a Sudra woman takes for his 
share, a thirteenth of the paternal wealth.” (4) Commentary—The 
sixth share allowed by Brihaspati to the kanina, the twentieth share 
allowed by Harita to the.same, and the eighth share allowed by 





(1) Cole. Dig., Vol. II, 348, CCXVIII. (2) Brihaspati, Chap. XXY, 39. 
'(3) Cole. Dig., Vol. II, 349, CCXIX, .. (4) Cole, Dig.,{Vol. IL, 344, COCKVIT, 
. 4 g A 
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this text to the same must be reconciled as rsferring to the kanina 
son according as he is excellent in good qualities, totally devoid of 
them or middling. The seventh share allowed by Brihaspati to a 
paunarbhava, the eleventh share allowed by the Brahma Purana to 
the same and the twentieth*share alloted by Harita to the same 
must be reconciled as referng to the paunurbhava according as he - 
is excellent in good qualitie:, middling or devoid altogether of them. 
So also in respéct of the tshetraja son and the son of concealed 
birth. Here when the doutt is what any one of the thirteen kinds 
of song gets from the father, the Brahma Purena solves it. The text 
of Harita speaks of the mcle of division among six kinds of sons. 
The text of Sankha and Lfzhita also speaks of the mode of division 
among six kinds of sons, ecual in caste, whose father is deceased. 
As regards them, the fo-mer applies whsre the other five are 


' tnferior in qualities to the curasa and the latter where they are 


equal in good qualities to tas aurasa, 


Sankha and Likhita say : “ To the eldest, an ass shall be given 
as an additional share. “he whole wealth belongs in default of 
him .to the kshetraja son and the son of the appointed daughter ; 
in default of them also, to the next three ; in default of these even, 
to the sons by wives equal -n caste, not entitled to share.” (1) Com- 
mentary—Hven among sons not héirs, the next succeeding takes 
the wealth in default of the preceding kinds of sons. 


Again the authors say : “‘ The son rejected, the son of the preg- 
nant bride, the son adopted. the son bought, the son by the Sudra 
wife and the son self-given sre the six kinds of sons- who are not 
heirs.”’(?) The injunctions of different sages allowing different 
shares to these must be recanciled as being allowed in considera- 
tion of their excellence in, total want of anc possession of, good 
qualities, ; 


Sankha and Likhita say : “ The following is the rule of division 
among the six sons who are sharers—the aurasa son, the kshetraja 
son, the son of the appointed daughter, the son of a twive-married 
woman, the son of a maiden and the son of concealed birth are the 
six kinds of sons who are kinsmen and heirs and of the same gotra 
with the father and the pacernal grandfather; they are sapindas 


(1) Not found in Cole. Dig. | 
(2) Cole. Dig. Vol, II, 331, CLXXZVI, 
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and heirs to wealth. The wealth should be divided into, ten shares ; 
the father shall take two, the aurasa son, two; the kshetraja and 
the.son of an appointed daughter together, three ; and each of the 
rest, one.”(1) Oommentary—‘ Vikalpah’ means ‘ determination 
of shares.’ ‘ Bandhudayad@éh’ means*‘ sharers in gotra, pinda 
and water and wealth.” This is what is explained by ‘ pifrupita- 
mahadinam,’ etc. The drift is this—‘* When the common property 
is divided into ten shares, two are declared’ to go to: the father ; 
two, to the aurasa ; and one and a half each to the kshetraja and 
the son of the appointed daughter; one, share each alone should be 
given to the son by the twice-married woman, to, the son of the 
maiden and to the son of’ concealed birth? This is for Wenbonanes ; 
and this rule applies where one 9 has all these six kinds of sons.’ 


Gitana says: “ “Phe aurasa son, the kshetraja son, the adopted. 
son, the son rejected, the son made, and the. son of concealed 
birth are heirs. . The son of the maiden, the son of, the pregnant 
bride, the son of the twice-married woman, the son of the appointed 
daughter, the son self-given and the son bought are of the same 
gotra; and in default of the aurasa and the other sons, take a 
fourth share.”(?) Commeniary—‘They are of the same gotra” 
means ‘they are eligible for offering pinda, libations of water, etc. 
and doing other rites and are, therefore, so described.” The state- 
ment that the son of a maiden and the rest bel®ng to: the same 
gotra alone is made for the purpose of reminding that where there 
are any of the sons, aurasa, etc., they do not take a share. They 
take a fourth share, in default of the aurasa.son and the rest and 
if their father is alive. If their father be not alive and there are 
no aurasa or other:sons, they all certainly take the wealth, This 
fourth share is`allowed them when they are possessed of good 
qualities. The text of Brahma Purana applies where they are 
devoid of gotd qualities, Thus there is no conflict. ' The recogni- l 
tion in the text of Sankha and Likhita of the paunarbhava and 
the kaning as heirs and the denial of their heirship i in this text of 
Gautama should be reconciled as based upon the equality or in- 
equality of castes; for Katyayana says that sons horn of wives 
unequal in caste are entitled only to food. and raiment. Similarly 





“ (1) Çole: Diga. Vol IT, 331, CLXXXVIe 
(2) Gautama, Chap, XXVIII, 32, 33 and 34, 
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the denial of Sankha and —ikhita of heirship in the rejected son 
and the adopted son and tke inclusion by Gautama of these among 
heirs should be understooc to apply to different cases. 


Having defined the schodha, the datitaka, the kreeta, the 
swayamupagata, the apaviadha and the sudraputra and having the 


_aurasa and other sons in view, Vasishtha says: “ Where of the pre- 


viously mentioned classes (zur&sa, etc.) no heir exists, these take his 
(the deceased’s) wealth.’*{*) 


Harita says: “ Six kiads of sons are bandhus and heirs, viz., 
the son begotten by oneself upon one’s own virtuous wife, the 
kshetraja, the son by a twice-married woman, the son of a maiden, 
the son of an appointed ésughter and the son of concealed birth. 
The adopted son, the son bought, the son rejected, the son of the 


“pregnant bride, the son self-given and the son found are neither 


bandhus mor heirs.’”’(?) Commentary—They are bandhus and 
heirs, because they-are of tke same gotrc. Lakshmidhara, however, 


” gays that they are called “Sandhudayacah,’ because they take the 


wealth of the bandhus. The drift, however, so far as the import- 
ance of the first six and the unimporzance of the second six are 
concerned, is the same. 


Manu says: “Of the twelve kinds of sons which a man may 
have according to Swayamthuva Manu, siz are bandhus and heirs ; 
and the other six, bandFus but not heirs. The aurasa son, the 
kshetraja son, the adoptec son, the son made, the son of concealed 
birth and the son rejected, are the six who are bandhus and heirs. 
The son of the maiden, the son of the pregnant bride, the son 
bought, the son by a twic2-married woman, the son self-given, the 
son by a Sudra woman, these six are nct heirs but bandhus.” (°) 


Baudhayana says : “ cages declare as heirs the aurasa son, the 
“son of the appointed daugtter, the kshetraja son, the ‘adopted son, 
the son made, the son of concealed Lirth and the son rejected. 
Sages declare as belonginz to the same gotra with the father, the 
son of the maiden, the sor of the pregnant bride, the son bought, 
the son by a twice-marriec woman, the son self-given and the son 
by a Sudra woman.” (4) 


(1) Vasishtha, Chap. XVII, 31. (2) Cole. Dig, Vol. II, 331, CLXXXVII. 
(3) Manu, Chap. IX, 158, 15E and 860. (4) Baudhayana, II, 2,3, 31; and 32. 
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Devala, speaking of the twelve other kinds of sons excluding 
the son by a Sudra woman, says : <“ These twelve kinds of sons, born 
of himself, of another and accidentally found are declared for the 
purpose of progeny. The first six of them are heirs to all kinsmen ; 
and the rest, only to the father. These is also a preference in 
their superiority according to their order. All sons are declared 
heirs to one who has no aurasa son. Where there is the aurasa son, 
there is no superiority among these. ° Of these, sons born of wives 
equal in caste take a third share and the rest who are inferior 
in caste shall depend upon him, being provided with food and 
raiment.” (1) 


Vishnu having defined the aurasa son, the kshetraja, the son of 
the appointed daughter, the son by a twice-married woman, the son 
of a maiden, the son of concealed birth, the son of the pregnant . 
bride, the adopted son, the son bought, the son self-given, the son 
rejected and the son of unknown birth, says: “ Of these, the one 


' preceding is superior to all succeeding. He alone takes the wealth 


and he shall support the rest.” (2) 


Narada says: “The aurasa, the kshetraja, the son of the 
appointed daughter, the son of the maiden, the son of concealed 
birth likewise, the son by a twice-married woman, the son rejected, 
the adopted son, the son bought, the son made, and the son self- 
given are the twelve kinds of sons declared. Of these, six are band- 
hus and heirs; and the other six are bandhus but not heirs. The 


_ one preceding is superior to all succeeding ; and the one succeeding 


ig inferior to all preceding. When the father is dead, these have 
claims upon his wealth in their order. In the absence of the 
superior, the inferior son takes it.” (*) z 

Yajnavalkya having defined the aurasa son, the son of the 
appointed daughter, the kshetraja son, the son of the maiden, 
the son by a twice-married woman, the adopted son, the son 
bought, the son made, the son self-given, the son of the preg- 
nant bride and the son rejected, says: ‘‘ Of these, in the absence 
of all preceding, the next in order gives the pinda and takes 
the wealth.” (4) , Commentary—These texts according to one of 





(1) Cole. Dig., Vol. II, 332, CXC. | (2) Vishun, Chap. XV, 28, 29 and 30. 
(3) Narada, Chap. XIU, 45,46,47and49. (4) Yajnavalkya, Chap. II, 132. 
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which a particular kind of son is declared to be both a bandhu 
and an heir and accordmg to another of which the same person 
is declared neither a bandhu nor an heit, should be reconciled 
as having reference to the possession of good qualities and the 
want of them, as the case may be,%oi that kind of son. And 
the change of order in tae enumeration of the different kinds as 
affecting their relative superiority must also be understood as based 
upon the possession of good * qualities by the prior-mentioned and 
the want of them by the subsequent kind of sons.. Similarly, in 
other matters also, the texts must be reconciled on the same line of 
reasoning, 


Manu says: “ Not tke brothers, not the parents but the sons 
are declared heirs.” (1) 


Again he says: “In the absence of th= superior kind of sons, 
the inferior shall take tke wealth. Wher there are many sons 
equal, they all share the wealth.” (°) Comentary—‘ Equal’ either 
in the possession of good qualities or in the incidents thereof. 


Sankha and Likhita cays ; “In the absence of the superior kind 
of son, the inferior takes the wealth.’(3) Commentary—‘In the 
absence of,’ etc., means ‘in default of the curasa son, etc.” “ Infe- 
rior son’ means ‘ kshetraje, etc.” 


Brihaspati says: “ The adopted son, the son rejected, the son 
bought, the son made, the son by a Sudra woman likewise; these 
are declared middling zons, if pure in caste and deed. The 
hslietraja son is held in contempt by virtuous men; so also the son 
by a twice-married woman, the son of a maiden, the son of the 
pregnant bride and the scn of concealed birth.” (4) 


Harta says: “ The son by a Sudra woman, the spn self-given, ` 
the son bought; all these aro Sudra sons and are without doubt 
khandaprishthah. He wko abandons his own family and goes into 
another undoubtedly beccmes a khandaprishthah by that bad con- 
duct. He who is made a son in distress, h3 who is self-given and 
the son of a Sudra womar, all these have been declared by Manu 





(1) Manu, Chap. IX, 185. (2) Menu, Chap. IX, 184. 
(3) Not found in Cole, Dig. HOS ` (§ Br.haspati, Qhap. XXV, 41. 
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to be khandaprishthah.?(2) Oommentary— Vaishnavi? means ‘à 
Sudra woman.’ eS 


Here ends the chapter on * Partition among different kinds of 
sons.” 


. 
ï e 6 


CHAPTER XVI. 
On the Aurasa Son. 


‘Vasishtha says : “Twelve kinds of sons’ only are recognized by 
the Puranas, A son begotten by one’s self upon one’s legally 
wedded wife is the first called aurasa.” (3) i 


Vishnu says: “Now, there are twelve kinds of sons. One 
begotten by a man upon his own wife is the eldest.” (3) 


Manu says: “The son begotten by one upon his own legally 
wedded wife is known as the aurasa son, the first in rank,” (4) 


'Devala says: “ The son begotten by one upon his own legally 
wedded wife is called the aurasa son chiefly sustaining the father’s 
lineage.” (5) l ; 


f Yajnavalkya says: “The son of the body is one produced by a 
lawfully wedded wife.”(6) 


Apastamba says: “The sons of men who approach in due 
season their wivés equal in class, legally married, and not previously 
married to another are concerned with religious rites and shall 
never be excluded from inheritance.” (7) Commentary‘ Apiirvam’ 
means ‘who had not had another husband and who had not been 
so much as betrothed to another.’ This is Prakasakara’s view. 

.* Sastra Vihitam’ means ‘married. according to the injunctions in . 
the Sastras.’ í Religious rites,’ i.e., agnihotia, etc. ‘ Dayenavyatht 
tramah’ means ‘ they shall have all the heritable wealth.’ 


Bandhayana says : “ The son begotten by a man upon his wife 
equal in class and legally married should be known as the aurasa 
son. They quote the following verse: ‘He proceeds from the 





(1) Not found in Cole. Dig. (2) Vasishtha, Ghep. XVII, 12 and 13, 
(3) Vishnu, Chap. KV, 1 and 2. . (4) Mann, Chap. IX, 166. 
(5) Cole. Dig., Vol. II, 384, OXCV. (6) Yajnivalkya, Chap, 11, 128, 


. (7) Apastamba; 15,6, 18, 1 and 2, 
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several limbs of the body. Thou art bore of the heart. Thyself, 
become thy son. -Live a hundred years.’ 1) Commentary—‘ Equal 
in class,’ ġe., the twiceborn to the twiceborn, the Sudra to the 
Sudra, and not Brahmin to Brahmin, Kshatriya to Kshatriya; for 
otherwise the son of th? Kshatriya woman legally married by the 
Brahmin will not be included among she twelve kinds of sons, So 
says Pārijāta. < 

Sankha and Likhite say: ‘Let a Brahmin take the hand of a 
woman equal in class; «tae bodies of his forefathers are born again 
of her; let him figuratively address his ewn soul in the person of 
his son. So itis said {He proceeds from the several limbs, ete., 
“ Ancestors seize the infant fetus produced from blood. Thou, my 
soul, art born again that thou mayest here sleep in body. For the 
benefits conferred on parents, thon, my soul, art called son ; because 
thou deliverest them from hell called Put thou art called putra 
(son).” (9) 

Here ends the chapser on “The aurasz son.’ 


3. SITARANA SASTRI, 
pa aaa aaa aan 


“NOTIS OF INDIAN CASES. 


The Maharaja of Bkartpur v. Kachera,!. L. R.,19 A., 510. The 
questicn was whether an Independent prince could sue in British India 
by a recognized agent other than one appointed under S, 472. We must 
confess that the decision of the learned Juiges is rather against the 
grammatical interpretation of the section. I: may be, however, difficult 
to suggest a reason why a person appointed ander S. 432 should be the 
only kind of recognized agent entitled to sue. 


Ghazi v. Sukri, I. L. R., 19 A., 515. In an article by Mr. P. S. 
Sivaswami Aiyar in 1 M. L. J., on Venkatacharyalu v. Rangacharyalu, 
I. L. R., 14 M., 316, the reasoning on which that decision was based was, 
strongly criticised. The Allahabad Judges im this case have followed 
that decision, We have rothing to add to tLe very cogent arguments 
advanced in that article qvestioning the correctness of the ratio decidendi 
in Venkatacharyalu v. Ras gacharyalu. Except upon the ground that a 
gift by the lawful guardien is not a necessary pre-requisite of a valid 
marriage, it appears to us difficult to support the decision. To talk of 





(1) Baudhayana, II, 2, 3, 14. 
(2) Cole. Dig., Ved. II, 384, CKOVI, 332, CXOVIIL. 
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the mother as a legal guardian, when. the legal guardian is somebody 
else,.appears to us erroneous. Ib cannot make any distinction, whether 
the giver in marriage would in certain contingencies be competent to 
fill the roll of guardian or that under no circumstances, he may have 
that competency. e . 


Imam Khan v. Ayub Khan, I. L. R., 19 A., 517. We are unable 
to regard this decision as a correct exposition of apika ii to §. 13 
of the Code of Civil Procedure. A person having sued to recover pro- 
perty as owner and failed, sued again for possession of the property as 
mortgagee. Knox and Burkitt, J.J., dismissed the suit on the ground 
that the plaintiff might and ought to have made this a ground of action 
in the former suit. S. 13 refers to a person ‘litigating under the same 
title ; and explanation ii does not take away the force of this qualifica- 
tion in the section. And the title as mortgagee is distinct from the title 
as owner. Even giving the decision of the Privy Council in Kameswar 
Pershad v. Rajkumart Ruttun Ker, 19 1. A., 234, the fullest scope, it is 
difficult to suppose that the plaintiff ought to have: made the claim as 
mortgagee a ground of attack in the former suit. It would certainly 
have been embarrassing to the plaintiff, first to adduce evidence that he 
was the owner, and nexi that somebody else was the owner and gave 
him a'good title under a mortgage. 


Mahabir Prasad v. Sital Singh, I. L. R., 19 A.,520, Itis alwaysa 
question of difficulty to construe a provision of the Transfer of Property 
Act. After a preliminary decree in a suit for sale upon.a mortgage is 
passed and the time provided for payment has expired, the order absolute 
for sale or final decree is- directed to be made. It stands?to reason that 
an application for execution within 3 years from the date of the order 
absolute is within time. The difficulty, however, arises with regard to 
the application for the order absolute. Is that an application for execu- 
tion? “Ib was held to beso in Mahomed v. Ganapati, I. L. R., 13 A., 278. 
If that be so, and such an application presupposes the existence of a 
decree, the subsequent application for sale must be within 3 years of 
this applicatfon. If the application for an order absolute is an applica- 
tion for execution, does it come under Art. 178 or 179? ‘Tf until the 
order absolute is made the suit is regarded as a pending suit, then neither 
of the articles can apply. And the result of, this will be that an applica- 
tion for the order absolute may be made at any time after the date of 
the conditional decree. The whole confusion is the result of importing 
the English rules relating to mortgages and mortgage decrees without 
a study of the Civil Procedure of this country and a careful mrap to . 
make the one fit in with the other, 
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Dip Narain Singh v. Hira Singh, L L. E., 19 A., 527. The first of 
two mortgagees obtains a mortgage decree without joining the second 
asa party, and purchases the property himself. The second mortgagee 
who was not impleaded ig of course entitled to zedeem, The question is 
what must he pay. Is it te amount of the nortgage calculated with 
interest up to the date of zedemption or the amount of the purchase- 
money, or whichever is the larger of the two scms. Treating the second 
mortgage as outstanding, ft is*clear that in she first mortgagee have 
mergad his interest as firsi mortgagee and the equity of redemption 
after the second mortgage. He is, therefore, entitled to be paid the 
amount of the mortgage ur to the date of sale If the purchase-money 
is larger than that amoung, although he may not be entitled to it as 
mortgagee, he will have an outstanding interest as purchaser in respect 
of the difference of the two amounts. 


Modhu Sudan Singh v. Rooke, I. L. R., 25 C.,1. This decision of 
the Privy Council is of very considerable importance, The rule is laid 
down by the Privy Council zhat an alienation bz a Hindu widow without 
jastifable necessity is only voidable, and not void. This sounds rather 
astartling announcement, The decisions have hitherto proceeded upon 
the ground that if justifiabe necessity could rot be shown, the aliena- 
tion vas void altogether; ard the provision of the Limitation Act provid- 
ing 12 years for a suit by areversioner to recover property alienated by 
a widow appears to be based upon the view that the alienation is void, 
If it was only voidable, it follows, as a matter of course, that where the 
alienstion isthe grant of a lcase the acceptance of rent by the reversioner 
is sufficient ratification of tke act of the widow- 


Aga Mahomed Jaffer Bindanim v. Koolsom Beebee, I. L. R., 
25 C_9. This is a valuabls decision of the Privy Council dealing with 
several questions of Mahomedan Law. The Privy Council has held that 


‘the transfer of deposit receipts of a bank is no; sufficient to constitute a 


gift. It would not bea sufficient donatio mortiz causa under the English 
Law. A commission of 3 per cent. payable to tha executor was held not to 
bea debt, but only a legacy ro come out of the ore-third disposable by will 
by a Mahomedan. Their Lordships also hald that a Mahomedan widow 


“ig not entitled to maintenacce. That she is nct entitled if governed by 


the Shia law to a share in the value of land formning the site of buildings 
has been decided in several cases and has beer. reaffirmed by the Privy 
Coqguzil. 

Shama Churn Mitte v Wooma Churn Haldar, I L. R. 
950, 36. Bannerji and Stecens, J.J., lay down tae salutary principle that 
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a notice to quit is not bad, roine of some error in the. statement of the 
area of the land. It would be a great advantage if. a similar principle. 
were extended to a tender of a pattah, under the Rent Recovery Act of 
this Presidency, An error, however small, is regarded as sufficient to 
vitiate the tender, and wheneafter the .egror is pointed out a fresh 
pattall is tendered, it becomes generally too late for the fasli, and the 
non-tender of a correct pattah within the fasliis fatal-to an action for 
rent. We thought Mr. Bhashyam Aiyangar’s Bill would remedy this 
serious defect, but we have heard nothing of it since Mr. Crole’s 
memorable speech last year. _ ” 


Ram Narain Joshy v. Parmeswar Narain Mahta, I. L. R., 25 
U. 39. Itis rather hard, though we have no tloubt it is correct law, that 
where a suit is instituted or an appeal preserited in a Court which has 
no jurisdiction and it is transferred “to a tribunal which would have 
jurisdiction if the suit or appeal was first presented to it, that it should- --- 
be dismissed for want of jurisdiction. It would be well ifa provision 
were introduced in the Suits Valuation Act or a proviso to S. 25, C. P. C., 
to cure the defect. The rule of Jaw is more especially hard, because the 
~ provisions according to which the value for the purpose of jurisdiction 

_ has to be determined are not always simple and intelligible. 


- Ram Narain Singh v. Mina Koery, I. L. R., 25 0.46. Tho court 
of higher grade is the court authorized to sell under S. 285, ©. P. C., 
where two courts attach the same property.. But if the court of inférior ` 
grade sells without objection or having overruled if, the purchaser gets 
a good title notwithstanding. This seems to us the only proper inter- 
pretation of 8.285. To give it wider scope would be to defeat justice, 
See however I. L. R., 22 B. 88. 


Gour Mohun Gouli v. Dino Nath Karmokar, I. L. R.; 25 C. 49, 
. This was a suit by a person professing to be the real owner against a 
benami purchaser of a decree for a declaration that.he alone was entitled 
to it. The benamidar had apparently attempted to execute the decree. ` 
e prior to the suit. The question whether a suit will lie at all in respect 
of a decree where the benamidar had been allowed to execute the decree 
‘was the subject of decision in Sethurayar v. Shunmugam Pillai, 7. M. L. 
J., 279. There is no doubt some difficulty in permitting such a suit. 
If the plaintiff is „given the declaration, he will have to apply to the 
executing court to be allowed to. execute the decree. ` He cannot apply 
` as the transferee of the benamidar. He- applies as a real transferee 
from the original decree-holder. The Court having recognized somebody 
else in respect. of the same transfer as entitled to execute is called upon 


`y 
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again to adjudicate in favor of another as the real transferee. But once 
a person is allowed to execuse the decree as transferee, there is no pro- 
cedure prescribed for taking him off the record except upon a transfer 
by him. By a fiction of law it may be, that the real transferee may be 
regarded as taking by operséion of law fom the benamidar just as the 
administrator may be supposed to take from the executor. 








SUMMARY OF RECENT CASES. — 
Decree modified on appeal—Prior proceedings, use of. 


Hazrat Amir Began, v. Nawab Mir Nurudin Husenkhan. 
In a suit for division of property, when a decree is modified on appeal so 
as to vary the shares of the parties, a fresh application for execution 
_ should be filed, the Court executing the decree being at liberty to make 
use of, as far as possible, al the prior proceedings taken in the execu- 
tion matter :—Bombay Prinzed Judgments. 





Adoption by Hindu widow of her brother's son. 


Bai Nani v. Chunilal Jeshankar. The texts of Saunaka and 
Sakala expressly lay dowr among negative prohibitions, the cases of 
the daughter’s son, the sisser’s son and the son of the mother’s sister, 
as ineligible for adoption in the case of the three higher castes of Hindu 
society, but their scope carmot be enlarged by analogical reasoning so 
as to include the adoption by a woman of her brother’s son among the 
prohibitions. All that is required is that marriage shall be possible 
between the person for whom the adoption is made and the natural 
mother of the adopted boy. When, therefore, the younger of two Hindu 
widows adopted her brothe='s son for the purpose of continuing the line 
of her husband, who could have contracted a valid marriage with the 
boy's natural mother: Hed, that the widow acted under an implied 
authority from her husbard and thé adoption was valid. Held also, 
that it would be a very far fetched construction of the law which would 
permit the husband or the elder widow to make a valid adoption of the 
boy, while denying this same validity to the act of the younger: widow | 
solely because the boy’s ratural father happened to be her brother :— 
Bombay Printed Judgments 





Narayan Ganesh Joshi v. Ramachandra Vishnu Joshi, 
Defendant entered into the management of a Hindu shrine and into 
` possession of the Inam property thereto belonging, under a deed of gift 


PART L] THE MADRAS LAW JOURNAL. 37. 


executed in his favour by his natural cousin the late manager, in pur- 
suance of which the Collector transferred the khata of the Inam lands 
to him and the Kamat Adhikaris duly recognized the defendant as the 
manager of the shrine under them. Plaintiff, sister's son of the late 
manager and his nearest, bandéu, heir accgrding to Hindu law, sought 
to recover possession of the management,of the temple, and possession 
of its lands, and to oust the defendant. 


Held that as plaintiff conld give no evidence in support of his claim, 


except that he was sister's son of the late manager and had not proved ' 


that the management of the shrine was hereditary, or that an heir, such 
as he, was entitled to succeed to it, plaintiff had not shown 2 better title 
than defendant, and had not disproved the defendant’s right to be con- 
sidered the manager of the ‘property, or established his own right to 
displace the defendant :—Bombay Printed Judgments. 





S. 8 (4) of the Indian Stamp Act, I of 1879—Penalty 


Amendment of decree. 


Adarji Dorabji Ghaswala v. Rajaram Jhurakhanlal Kalal. 
A document described as a kararnama was executed by defendant in 
favour of plaintiff, whereby defendant agreed i in consideration of plain- 
tiff performing certain services for defendant which would eventuate in 
defendant obtaining from Government a remission of a portion of the 
price which he had paid to Government for a toddy contract in which 
he had suffered loss, to pay to plaintiff out of the sum that might be so 
remitted by Government, 3 añnas on every rupee remitted. The docu- 
ment was stamped as an agreement with an 8-anna stamp though 
attested by a witness, and the amount remitted by Government was 
larger than that covered by the stamp, if the document was to be 


_ treated as a bond. Ina suit to recover the amount due under the 


document, the Subordinate Judge admitted the so-called kararnama in 

evidence but refusing to receive ‘the deficient stamp duty and penalty 
passed a decree for Rs. 100 only, the amount covered by the p annak 
stamp. : í . 


Held that the instrament sued on was a bond within the definition 


of that term in Section 3 (4), of the Indian Stamp Act, 1879, 


Held also, Candy, J. , dissenting :—that as the parties when the leon: | 


ment was executed were evidently under a mistake, thinking it was a 


mere agreement and should be stamped as such, and under such mis- 
take, stamped..it.with.8 annas which secures a sum of Rs, 100 only 
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though the document was intended to secure a far greater amount, that 
the Court of first instance should have treated the instrument as an 
insufficiently stamped instrument and allowed the deficient duty and 
penalty to be paid upon the same under the provisions of section 34 of 
the Indian Stamp Act, and, that the High Court had power to do in 
appeal what the lower Court could have done, viz., allow the plaintiff 
to pay the deficient duty ami penalty and decree to him three annas on 
every rupee remitted by Gov2rmment :—Bombay Printed Judgments. 





Absence of Pleader—Pleader “nstructing other pleaders to appear—Restora- 
ton of suit to file. 


Balwantrao Ganesh Ūze v. The Secretary of State for India 
in Council. A pleader beng engaged in another Court instructed two 
other pleaders to appear for him before the District Court in a suit in 
which he was appointed plewder by the plaintiff. Though the pleaders 
appeared, the Court dismissed the suit for want of appearance of 
plaintiff or any one duly acthorized in his behalf. The District Judge 
having rejected the plaintiff’3 application for the restoration of the suit, 
the High Court in appeal directed the suit to be restored to the file :— 
Bombay Printed Judgments. 





Practice—Discovery—Bankers’ Books Hvidence Act, 1879. 
Pollock v. Garle [1893. I. Ch., D, 1., C. A.J 


The plaintiff agreed to purchase a certain number of shares belong- 
ing to the defendantin a pazzicular company. The suit was to rescind the 
contract and for damages, tre ground of action being that the defendant 
by various misrepresentations and in particular, by a false statement 
that the company had at tke time of the contract a Jarge balance in the 
hands of its bankers induced the plaintifi to enter into the contract. 
After filing the suit the plaintiff applied for and obtained an order for 
inspection of the bankers’ kcoks, such inspection being limited to shew-, e 
ing the balance of the company in the books of the bankers at the time 
of the contract. The defecdant appealed and the appellate Court dis- 
charged the order. Their Lordships of the Court of Appeal held that 
“5, 7 of the Bankers’ Booxs Evidence Act, 1879, ought to be so con- 
strued as to be consistent with the principles of law relating to discovery 
and that courts ought to alow inspection of only such of the entries 
in a banker's account whick is in form or in substance the account of a 
party: to the litigation. Sc that. when an account is the account of a 
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person who has nothing to do with the litigation in question, the court 
ought to look to'the effect of such an order upon the interests of 
third parties and take care that the ‘section is not made a means of 
oppression, , 
e ° 
Married woman— Restraint on anticipation— Wife's position in English law 
with respect to her husband's creditors—44 and 45 Vict., Ch. 41, S. 39. 


Paget v. Paget [1898, I. Ch., D. 47, per, Kekewich, J.] 


According to the law.of England where a wife pays out of her 
separate estate the debts of her husband or fer that purpose mortgages 
her separate estate, she is entitled to be’exonerated from. or indemnified 
by her husband if living or by his estate if he be dead, for in this respect 
she stands in the position of a surety to her husband. If, however, the 
separate estate of the wife is restrained from anticipation, the court has 
power to relieve her from the restraint under s. 39, 44 and 45 Vict., 
c. 41. The sole criterion in cases of applications for removal of res- 
traint on anticipation is to see whether the wife’s happiness will be 
seriously endangered by refusal or will be advanced by such order. But 
when the wife’s life interest has been made available for raising money 
for payment of her husband’s debts by means of relief from restraint on 
anticipation under the sanction of the court, the ordinary doctrine under 
which she is entitled to be indemnified will not be extended to such 
payments unless the order of the court itself contains any directions to 
that effect. 





Liability of Government oficials in their oficial capacity—Crown's prero- , 
gative—Amend ment— Practice—Change of character of suit. 
Raleigh v. Goschen, [1898, I. Ch., D. 73, per Romer, J.] 


The plaintiff sued the defendants, who were the Lords Commis- 
sioners of Admiralty in their official capacity, for a declaration that the 


latter were not entitled to enter upon or acquire by compulsory purchase | 


some lands: of the plaintiff, for damages for alleged trespass and for 
injunction to restrain further trespass. Romer, J., held‘ that the suit 
was unsustainable against-the defendants in their official capacity and 
that leaye to amend so as to describe the defendants as private individuals 
ought to be refused inasmuch as such an amendment would change 
the-character of the suit, 
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The following general principles of Jaw may be gathered from the 
judgment of Homer, J., in this case ;— 


1, Except as provided by statute, no officer of Government is liable 
to be sued in his official capacity for gagi done in his public 
character or employment. 


2. Any person who commits a trespass cannot escape liability for 
the offence and’ cannot prevertt himself being sued, merely because he 
acted in obedience to an order of the executive Government or of any 
officer of State. . i 


3. If the trespass had been committed by any subordinate official 
by order of his superior,e that superior official, —whatever his official 
position may be,—could be sued. 


4. The head of a Government Department is not liable for the 
neglect or torts of officials in the Department, unless it can be shown 


that the act complained of was substantially the act of the head 
himself. 





Will—Revocation by codicil—Principles, governing. 
In re Wilcock. 
Kay v. Dewhirst [1898, I. Ch. D, 95 per Romer, J-] 


A testator bequeathed his personal estate to his two daughters 
absolutely and directed that each should be paid £1,000 on their res- 
pective days of marriage in addition to their shares of the personalty, 
By a subsequent codicil he directed that the provisions mentioned in his 
will with respect to the £1,000, be null and void, and as to the personal 
estate he directed that “ instead of such bequests in the manner expressed 
in my said will to such daughters absolutely ” his executors should 
convert the whole and stand possessed of the money in trust to pay one- 
half of the income to one daughter and the other half to the other 
daughter each for her separate use, and on the decease of either of the 
daughters to pay one-half af the trust moneys to such child or children 
of hers as she by deed or will may appoint, and in default of appoint- 
ment to her children equally, The codicil made no provision as to what 
was to be done if either of the daughters died without children. The 
unexpected event happened and one of the daughters died childless leav- 
ing a will by which she disposed of her estate upon certain trusts. Under 
these circumstances, Romer, J., had to construe the effect of the codicil on 
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tho will-of the testator. Decided cases have eslablished certain rules of 
construction on the question above stated. 


1. Where you have a distinct disposition made by a will, that dis- 
position cannot be revoked by a codicil except by words clear and 
“distinct to that effect. (Kellet @. Kellet, L.eR. 3, H. L. 167). 


2. Ifa testator leave a legacy in absolute terms, but were after- 
wards to restrict its enjoyment to secure certain objects for the benefit 
of the legatee, then, upon failure of such objects, the gift absolute pre- 
vails (Lassence v. Tierney, 1 Mac. and G. 561.) 

3. Where there is an absolute gift by will and then a codicil not 
merely modifying the mode of enjoyment by tke legatee, but diminish- 
ing the estate originally given, then the absolute estate is in effect cut 
down. 

Applying these principles to the facts of the case Romer, J., held that 
so far as the gift of £1,000 was concerned, the codicil revoked the will; 

and that in the event that had happened there was no intestacy as 
to the moiety of the personalty given to the daughter who died, as.the 
codicil did not in effect revoke the will in that behalf, 





Practice—Discovery—Penal Proceedings. 

The Mayor, &c., of the County Borough of Derby v. Derbyshire 
County Council [1897, Appeal Cases, p. 550.] 

S. 10 of the Rivers Pollution Prevention Act, 1876, makes it an 
offence to pollute river water and empowers a county court to make an 
‘order requiring any person to abstain from committing the offence and 
also to impose a penalty upon any person disobeying the order. The 
respondents, plaintiffs, sued the appellants, defendants, in the county 
court at Derby for an order under this section requiring the latter not 
allow sewage water to flow into the river Derwent. The plaintiffs then 
applied for an order of discovery of documents and delivery of inter- 
rogatories. The Judge made the order and that was confirmed by the 

, Queen’s Bencleand by the Court of Appeal, The defendants appealed 
to the House of Lords. The chief objection of the defendants was that 
this was a penal proceeding and no discovery ought to have been allowed. 
The House confirmed the judgment of the Courts below. Lord Herschell 
who delivered the leading judgment of the House has clearly explained - 
in his judgment those’ cases where a discovery is generally refused. 
There are two classes in which discovery is not. allowed, ie., (1) a 
penal proceeding and (2) cases where the insisting on a discovery of 
facts may, when the discovery is made, subject the party to a penalty in 

6 
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some other proceeding, The two classes of cases are distinct from each 
other and ought not to be confused. The forner is either a proceeding 

to enforce a penalty or one af such a nature thas it may—not necessarily 
` must—result in a penalty. It is not enough i? it merely lead toa step 
towards exposing to a pefialty, as for instance, im the case on hand where 
the cnly order that could have been made was an order requiring the 
defendant to abstain from polluting the river which order if disobeyed 
woulc end in a penalty. Thesther class relates to the disclosure of 
particular facts or the giving of particular answers which if diselosed or 
given tend to expose a penalty. If a person takes objection on this 
ground, he must either show that the answers z0 particular questions if 
given in a particular way might or would sub;ect to a penalty or when 
‘the questions are put he must take exception tc answering them on that 
ground, In the particular case, however, the matter had not come to 
this stage as the appeal had been preferred upon the general order for 
discorery. 





JOTTINGS AND CUTTINGS. 

We beg to acknowledge with thanks the receipt of the following 
publications :— 

The Lawrence Asylum Press Almanac for 1898 :—Price Rs. 6. 

The Indian Penal Code, by R. A. Nelson, 3ar.-at-Law, Second Edi- 
tion, published by Messrs. Srinivasa Varacachari & Co., Trtplicane, 
Madras :—Price Rs. 8. . l 
The Elements of Mercantile Law, by T. M. Stev2ns, D.C.L., Bar.-at-Law, 

Second Edition, published by Butterworth and Co., 7, Fleet Street, 
London :—Price 10/6. 

Che Albany Law Journal for January (in exchange). 

The Calcutta Weekly Notes for January tin exchange). 

The Allahabad Weekly Notes for January “in exchange). 

Che Green Bag for January (in exchange). 

The Canadian Law Times for January (in exchunge). 


What Constitutes Champerty—The Supreme Court of the United 
States has recently given a decision in Peck v. Henrich, 173 Sup. Ct. 
, Rep. 927, upon the interesting point, not often raised, as to what con- 
stitutes champerty. In this case, the title to a piece of land was conveyed 
_ to the plaintiff as trustee; all costs of obtainirg possession of it were to 
be barne by him ; and in the event of its being obtained the trustee was 
to receive 333 per cent. of the proceeds “ after saying all expenses, ccsts, 
and expenditures ” out of his share. ‘The decision of the court that this 
agreement is champertous seems plainly rigat. According to Black- 
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stone, 4 Commentaries, 124, Ta also the later cases, such as Ry. Oo. v. 


.Brady, 57 N. W. Rep. 767 (Neb.), Land Oo. v. City of Superior; 67 N. W. 


Rep. 38 (Wis.), there are three elements necessary to constitute the 
offence. First, and this is common to all forms of maintenance, the 
absence of any other interest ju the case qn the part of the champertor 
than that arising from his champertous contract; second, the assumption 
by the champertor of all expenses in souduching the case ; third, a previ- 
ous agreement for his remuneration from the proceeds of the suit. The 
present case combines these three elements, 


The-general ground upon which the legal condemnation of cham- 
perty rested, and still rests, is that of public policy. It may be ques: 
tioned, however, if the common law offence, of champerty, as we know 
it to-day, whether regarded from an historical or from a practical point 
of view, deserves to be considered as a living part of the law, Historis 
cally, the nature of the offence, the evil against which the law is directed, 
have in large part changed. If the language of the statute of 1 Ed. III, 
c. 14, and of ‘Hawkins, 1 O. P. 462, 5. 38, is to be regarded, it seems 
that originally the taint of champerty was not due to any feeling that 
there was evil in the increase of law suits per se. It was owing to the 
fear that the purchasing and conducting of suits “ by a great man of the 
realm” would have a “manifest tendency to oppression.” To-day 
oppression, or illegal influencing of the courts, is out of the question, 
and the condemnation of*champerty arises, as the tone of the case under 
discussion shows, from the feeling that it is undesirable for the courts 
to be annoyed by the multiplication of suits brought by persons with 
no interest of their own. 


Admitting, however, that champerty, in its changed modern signi- 
ficance, is still objectionable, of what practical efficacy is the law of 
champerty as it stands to-day? Owing to the need of combining the ` 
three elements above mentioned, the question of whether or not an 
agreement is to be held champertonus seems one of ter minology. On the 


„authority of this present case, a contract providing that an attorney is 


absolutely to seceive 333 per cent. of the gain resulting from the suit is 


_ champertous, provided the other two elements be present. An agree- 


ment which reads that the attorney shall receive a fee contingent on 


- and proportioned to the amount recovered is free from this taint. 


sp v. Trent, 10 B. Mon, (Ky) 341; Major V. Gibson, 1 Patt. & H. 

. Such being the case, it would seem that, to an attorney bent upon 
carrying out an affair-of this nature, the law in regard to champerty 
would prove no great obstacle :—Harvard Law Review: 


x" 
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Damages—Liability for Gratuitous Medica’ Services.—In an action for 
personal injuries caused by Jefendant’s negligence, held, that the plain- 
tiff can recover for the value of the services of the doctors and nurses, 
and it is immaterial whether plaintiff will ever have to pay for such 
services. Denver § Rio Grarge R. R. Oo. Lorenizen, 79 Fed. Rep. 291, 


Iè the true rule as to such damages is that plaintiff shall recover 
only for the expense to which he is actually pus, this decision is wrong. 
This was the view taken by the‘court in Peppersorn v. Black River Falls, 
61 N. W. Rep. 79 (Wis). Sut this is open to the objection that under 
such a rule the friends of*tke plaintiff would bə treated as giving their 
services, not to the plaintif, but to the wrongdoer. The proper view, 
and the one sustained by the weight of authority, would seem to be that 
these services have been necessitated by defeadant’s wrong, and the 
defendant should pay for them. The plairti-t is the proper person to 
be paid for them, since they were rendered fo? Lim, That they cost him 
nothing is immaterial, He recovers, not foe their cost, but for their 
value, Brosnan v. Sweetser, 127 Ind. l:—Ha-verd Law Review. 


Par 


Persons—Inf ancy—Hsto spel.—In an actior to foreclose a mortgage, 
‘held that the defendant wes not estopped rcm denying his infancy, 
because he had falsely represented himself tc be of age and thereby 
induced the plaintiff to make the contract. New York Building Loan 
Banking Co. v. Fisher, 45 N. Y. Supp. 795. 


The case is undoubtedly supported’ by tie weight of authority. 
Bigelow on Estoppel, 5th ec., 605; Merriam v. Cunningham, 11 Cush. 
40; Alvey v. Reed, 114 Ind. 148 ; Burley v. Ras:ell, 10 N. H, 184, accord. 
Kilgore v. Jordan, 17 Tex. 3-1, contra. In general, an estoppel would be 
raised wherever an action o deceit would lie ; but even in jurisdictions 
where such an action against the infant is allowed, (Fritts v. Hall, 9 N.H. 
441,) the courts have not gone so far as to ellow the contract to be 
enforced. Their refusal.is grounded upon putlic policy. The result is 
that because of the fraud she party should have a right to rescind the 
contract, and should then be left to an ection of tort. 1 Story on 
Contracts, 5th ed,, 8. 111:—Harvard Law Review. 

l Ka 

Torts—Action for Mutiation of Dead Bady.—Held, that the father 
of a child has such a right to its dead body that he may maintain an 
action against one who, without lis consent, periormed an autopsy on the 
dead body. Burney v. Chileren’s Hospital, ATN. E. Rep. 401 (Mass.) ;— 
Harvard Law Review. 
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Duty of Oarriers ;—In Taylor v. Wabash R. Co. a somewhat novel 
question in the law of negligence was raised. The plaintiff sued for 
‘damages incurred by reason of a severe illhess, due to the cars of defend- 
ant, on which he was a passenger, being insufficiently warmed, on the 
theory that it is the duty pf a railroad companyto provide its passengers, 
not with bare transportation only, but with a vehicle in which they will 
not be exposed to a temparature so severe as to injure their health. 
After the evidence wasin, the Court instructed the Jury to return a 
verdict for the defendant. On dppeal the. Supreme Court, speaking 
through Mr. Justice Barclay said : 


. 
‘ 


“ By accepting plaintiff as a passenger upon the train, defendant 
became obliged to discharge some other dfities towards him beyond 
that of mere safe carriage to the plaintiff's destination. The principles 

' of the common law, as applied to the circumstances of travel at this day 
and in this country, require of the carrier of passengers by railroad a 
certain measure of attention which we believe the defendant in this 
action did not fully meet. To quote arecent writer on this topic; ‘ The 
duty of the carrier extends, not only to the furnishing of safe. vehicles, 
but also:to the supplying them with such accommodations as are reason- 
ably necessary for the welfare and comfort of his passenger, This duty 
would undoubtedly include the supplying them with seats, if a day car or 
vehicle; with proper berths, if a sleeping car; with warmth in cold 
weather ; with light at night,” etc. In the case at hand defendant was 
notified of the plaintiff’s suffering from want of proper or insufficient 
heat inthe car. Notwithstanding such notice, repeatedly given, defend- 
ant omitted to comply with the demands of its duty, although it appears 
from the evidence that the train made many stops at stations along the 
route. Defendant, it may fairly be inferred, had ample opportunity to 
supply the needed heat, had it seen fit. Such, at least, is the showing 
of fact which plaintiff makes; and the truth of it he is entitled to have 
submitted to the proper triers of the facts, The plaintiff’s case is not 
founded on any claim for mere discomfort on his journey. It is founded 

eon the theory that he ultimately. suffered a severe illness and impair- 
ment of his ability to work, as a direct consequence of the cold he con- 


tracted on the ride with defendant of which he complains. His testi- - 


mony tends to sustain that theory ; and he was, we think, entitled to go 
to the jury upon it” she Albany Law Journal. 


on % 
* * 
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We take the liberty cf extracting the fcllowing article from the 
Albaay Law Journal, as it cannot fail to be 02 interest to a great many 
of our readers. 


° Lawyers and Rolitics. 


Should lawyers engage in polities? Bečore this question can bo 
intelligently answered it is necessary that it bs more clearly defined. I 
presume it goes without saving that lawyers should discharge in politics 
the obligations resting upon all good citizeas. Under our form of 
government every qualifiec eitizen owes certain duties to the govern- 
ment, and he is recreant te his trust if he seeks to evade this responsi- 
bility. It is his duty to endeavor. to make she laws under which he 
lives as perfect as possible to suggest changes and make alterations in 
ther. Itis his duty to fecret out crime, anc to see that the violators 
of law suffer the penalties imposed upon them Itis his duty to see that 
the laws are framed so aso shield the innocent and punish the guilty. 
It is his duty to endeavour to fill the offices with the most competent 
officials. Itishis duty to take an interest in public affairs, to discuss 
impcrtant issues, and to exart his influence in behalf of purity in politics 
and a wise, just and economical administraticn of law. To this extent 
lawyers, in common with all other good citizens, have their political 
duties to perform. And I think it is safe to go even farther, and assert 
that the lawyer, by reasor of his very profession, should take a more 
active part in politics than the average citizen. His very vocation opens 
out before him peculiar opportunities for doing his country political 
service. In the study and practice of the law he hasan opportunity for 
detesting its defects and suggesting imprcvements in its form and 
administration. In his business dealings witk all classes and conditions 
of people he learns who, among those who are candidates for the suffrages 
of the people, are the most worthy. In representing clients, both in the 
courts and out of them, he gains their confidence, and thus is enabled to 
shape their conduct not only in business matters, but in politics also. 
The duty which a lawyer owes, then, as a citizen, demazfds of him that. 
he take an interest and part in politics up to a certain point. Nor has 


. hea right to shirk this responsibility. For him to do so because he will 


be, subjected to criticism, jose some clients, make enemies, alienate 
friends, curtail his profits end injure his popularity, is to act an unworthy 
and cowardly part. By ebstaining from po itics entirely he will have 
more time for his profession, more time to 1evote to study, more time 
to consult his clients and discharge his other professional duties, But 
he has no right to look atis from this selfisa standpoint, He owes to 
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society certain duties, and should endeavour to perform them even at 
a personal sacrifice of time, leisure. and money. Nor should a lawyer 
refuse to render professional service in the line of political duty. Crimi- 
nals must be prosecuted no matter how high they may stand in 
politics. It is a great temptation, at times, ¢o avoid duties of this kind, 
Itis often extremely disagreeable to prosecute those who occupy a 
prominent place in the political walks of life. In discharging duties of 
this nature, lawyers often incur the lastiig enmity of clients who can 
pay good fees. By going forward. and manfully performing his duty, 
a lawyer may find himself a target for criticisne, an object of abuse and 
a subject of calumny on the part.of every mean and base slanderer, But 
it matters not how severe the trial ; it matters not how disagreeable the 
task, in matters of this kind every true lawyer will bravely face the 
danger and fearlessly discharge the duty incumbent upon him, 


And now I have brushed away some preliminaries, and I have 
removed from this: discussion certain aspects of my subject about which 


the great majority of the legal profession, and the public generally, I 
believe, are agreed. l 


Should lawyers engage in politics? If they wish to rise to pro- 
fessional eminence, if they wish to make-a name for themselves, if they 
‘wish to make money, if they wish to be successful in their day and 
generation—is it wise for them, to use a common, but forcible, expres- 
sion, -to dabble much in politics ? . Is it wise for them to ran for office, 

.to spend much of their time among the people endeavoring to win . 
popularity and public applause—in other. words, to devote more time: 
and attention than their duties as citizens impose upon them, to getting ` 
into the good graces of the people? .Or, to put the qaestion more 
sharply still, if a lawyer wishes to rise to eminence at the bar, should 
he devote himself exclusively to his profession, not meddling at all in 
polities? I dare say the consensus of opinion of the most able and 
successfal lawyers would favor answering this question in the negative. 
Prof. John B. Minor, who was a professor of law in Virginia’s far-famed. 
suniversity, and°who as a teacher and expounder of the law, was perhaps 
unsurpassed on this continent, in lecturing to his classes, strenuously: 
advocated a divorce between the law and politics, and urged upon 
young men the importance of devoting themselves assiduously and 
exclusively to their profession. That the law is a jealous mistress is an 
expression which has so often been repeated as to have become axiom- 
atic. “The profession of the law,” says Mr. Ritso, “is that, of all 
others, which' imposes the most extensive obligations- upon those who 
have‘had the confidence to make choice ‘of it; ‘and, indeed,.there ‘is họ- 


48 , THE MADRAS LAW JOURNAL. [ Vou. VIII, 


othe: path of life in whick the unassumed superiority of individual 
merit is more conspicuously distinguished accərding to the respective, 
abilities of the parties. Tha laurels that grow within these precincts 
are to be gathered with no vulgar hands; they resist the unhallowed 
grasp, like the golden bransh with whieh the rero of the Aineid threw 
upor. the adamantine gates that led to Elysium, 


It stands to reason thas, the lawyer who gives all of his time to his 
profession must, in the long run, outstrip his competitor who divides 
his time between law and politics. While the latter is out among the 
people hunting up-votes, the former is pouring cver the pages of the law. 
If a lawyer devotes himseli, as he should do, -o his profession, he has 
no time for anything else.e Every mail brings letters to be answered, 
every day brings clients wkose cases must be looked after, and every 
court brings cases to be argued. He must be tamiliar with the funda- 
mental principles of the common and statute Jaw. He must have 
mastered Blackstone, Kent, Story, Smith’s Mercantile Law and Adams’. 
Equity. He must be familar with the changes made in the statute law 
of his own State, and he mast know by heart xs Constitution. He must ` 
keep up with the reports of bis own State, aul must be pretty familiar 
with a number of those of viher States, and especially with those of the 
Supreme Court of the Uncied States, And then there are a thousand 
office duties to be performed, Certainly a laryer has no time to spare 
for matters outside of his profession. ` 


The experience of thə most successful awyers proves the same 

l thing. Asa general rule, lawyers who hayc given their energies to 
their profession have succeeded, while many of those who have 
attempted to unite law ané politics have failed in both, Many a bright 
young lawyer becoming disgusted with the ccmmon-place routine work 
of his profession, and fretting because he does not at once receive that 
recognition which he feels that his talents merit, launches out upon the 
tempestuous sea, of politics, only to be stranded upon its rocks. There. 
are two reasons which demand of lawyers now more than ever before 
this intense devotion to sheir professional work, Inthe first place, 
competition is sharper now than it has ever b2en. I do not mean simply 
thas the bar is crowded, for that has almost mvariably been the case. 
What I refer to more particularly is this; Formerly lawyers were 
accistomed to gather arocnd them a line of clients who were attached 
to them not only professionally, but personally, and who could be 
depended upon through blick and thin. To » considerable extent this 
has been changed. Clients do not generally now remain as steadfast 
and loyal as was once the case. A man may be one attorney’s client 
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to-day, and to-morrow another’s. In the rapid press of business and 
the spirited competition of the times clients will not wait. If they call 
at the law office and find that the attorney whom they want is out, 
they will often at once go elsewhere and form a new relationship. If 
their business interests demand it, they have nd compunctions at all in 
changing from one attorney to ‘another In the second place, the law 
in many respects has taken on a business character. In the law offices 
we find the telephone, a stenographer and typewriter, an office. boy, 
and many other conveniences. Letters must receive immediate 
atiention, Correspondents cannot afford to wait for answers to their 
letters, and will not do so. Executions and sentences of the court must 
sometimes be stayed by telegram. One day a lawyer must attend the 
State court, and on the next he must appear before the United States, 
District or Circuit Court. At one hour he may bein his own office, 
advising his clients; at the next he may be inthe court-room arguing 
some intricate case, and the third hour may find him inthe consultation 
room of some Pung in another city many miles distant. 
z ‘a 

This new attitude which the profession is fast assuming demands 
of an attorney the rigid application of business rules and regulations, 
and it is getting to be more and more prohibitive of outside work, it 
matters not whether it may be “ the charms of a light Uieeaiure, ” or'the 
fascinations of a political life. 


But it may be answered, he may form a partnership and in this way 
relieve himself from the demands of office work, and, to some extent, of 
duties in the court-room. While, in a measure, this may alleviate 
matters, yet it by no means accomplishes all that may be desired, 
Oftentimes clients call to see if they can obtain the services of a parti» 
cular member, and, finding that one ont, they go elsewhere, Besides it 
is often the case that one member of a partnership is better qualified for 
doing a special kind of work than another, and it would be surprising if 
this were notso. , 1 


Of coursedhere are exceptions to all rules. In some individual 
cages it may be well to mix a little politics with your professional work, 
T do not think it will hurt a lawyer in the rural districts, especially if 
he has a partner, to be a member of the legislature. He will not lose a 
great deal.of time from his office. He-will widen his acquaintance with 
the people; he will beéome acquainted with the prominent men of hia 
State; he will keep up with changes in the laws, and where the legisla- 
tures elect judges he will stand a better chance for promotion to the 
bench. And then there are positions i in public life, such as solicitor and 


> , 7 
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attorney-general, which are in the line of ais profession, and which, in 
place of retarding, will ofter help him in his profossional work, if he 
can secure them. - 


And now let us look ai this question as we see it exemplified before 


_us. Practically we see lawyers in office on avery hand. We find a great 


many of them inthe State legislatures. We find them in the various 
county offices, in the execuzive offices of many f the States, and, in fact, 
we find them filling almosi every variety of office in the gift of the 
people. In the house of representatives and ir the senate of the United 
States we find a long roll of attorneys. Nor ic it generally a matter’ of 
surprise when we learn that the successful cardidate for the presidency 
is a member of the legal profession. Were you to ask them why they 
had gone into politics, the answers would ke as varied as they would be 
interesting. Some of ther would tell ou that politics was more 
congenial to their tastes than the friction of tke court-room and the dry 
pages of the law. Some weuld tell you taat they were ambitious and 
liked to hear their praises sung by the mul-itude. Others, again, would 
tell you that they got tired waiting for clients to come, and sought pub- 
lic office rather than starve. And others still would tell you that they 
had engaged in politics agsinst both their inclination and their judg- 
ment, because they thougti that they were hound to obey the voice of 
the people. T venture to cssert that the zreat majority of them would 
say that they regretted crer entering politics; and yet the, probability 
would be that, if it were possible to ke done over, they would do 
the very same thing agaia Lawyers hase-to consult their own pecu- 
liar qualifications and tastzs. They have to take into consideration their 
peculiar circumstances and =nvironments. I have no idea that entering 
‘politics was a mistake on the part of Clay, Calhoun or Webster. Cal- 
houn was only at the bar frafew years and no doubt acted wisely in 
selecting a wider field. Xay was a success‘ul lawyer, politician and 
statesman, even though he Jailed to reach the goal of his ambition—the 
presidency. Webster war a great lawyer anc agreat’statesman. For a 
man with the diversified talents which he possessed to tje himself down 


a . . ` . . . 
to one profession would bo a grievous mistake. Abraham Lincoln, 


Stephen A. Douglas and Daniel W. oarhees were all successful 
lawyers as well as poltticians. In the cultivated and distinguished 
Carolinian,, Hugh S. Legere, we find the cua_ities of a lawyer, politician 
and statesman happily “combined. I have no doubt that Judah 
P. Benjamin, who was 2 distinguished member of the Confederate 
cabinet and an ornameni first of the American and afterwards of 
“he English bar, would have egregiously erred had he in his own case 


& 
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divorced politics from the law. Nor have I any doubt that the eloquent 
statesmen and great Georgia lawyers, Hill, Toombs and Stephens, .were 
inspired toa happy choice when they united politics and the law. 


Nor do I believe that either of our ex-presidents, Harrison or Cleve- 
land, made a mistake in entering politics. After a lawyer has attained 
eminence at the bar, and has, ‘secured a comfortable estate, I think it is 
both wise and commendable in him to branch out into the wider field of 
politics and statesmanship :—The Albany Law Journal. ` 


~ H 
He 


Good Advice to Law Graduates, ; 

The following very excellent advice was given by the Hon, Isaac 
Newton Phillips, in an address to the law graduates of the Illinois Wes- 
leyan University, at Bloomington: ‘‘Don’t take life too seriously. 
Don’t goabout wearing a countenance of a dyspeptic owl. Cultivate a 
sense and appreciation of humor, but don’t, oh! don’t set up as a pro- 
fessional humorist. It is one of the chief compensations of a practice at 
the bar that the nervous strain and drudgery are frequently relieved 
by bursts of humorous light between the shadows. Ludicrous situations 
arise in the progréss of litigation, and. if you have not the sense of 
humor to enjoy them, you will miss that which has in it more solace 
than large retainers, What a ‘balm of hurt minds’ is a little innocent 
‘fun! Our great president, Abraham Lincoln, preserved his mental health 
in the terrible ordeal of the war by indulging his exquisite sense of the 
ridiculous. I would not have you descend into undignified frivolity, by 
any means : but there is a false dignity as well asa true one, and you 
may set it down that one who always wears a grave, solemn and for- 
bidding countenance is carrying around a very large supply of stupidity 
under the guise of what he supposes to be dignity, A saying sense of 
humor is a monitor to good taste and propriety, and keeps us out of 
many errors and follies. Whén you are done with the work of the day, 
lock your office door and go home a free man. Don’t carry your law- 
suits about with you for the entertainment of your friends. Never 
‘talk shop,’ even in your own home. ‘Nothing is-more intolerable than 
the lawyer, who can talk'in society of nothing but ‘his quillets, his 
cases, his tenures, and his tricks,’ unless it is the doctor who persists in 
telling you whose head is just now ringing with his latest dose of 
quinine. 

* * # % ee ce: os 

“It is a laudable ambition in each of ‘you to desire to become a 

successful lawyer. That you may abundantly succeed is my sincere 
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prayer; but I wouldnot have you forget shat there are far greater and 
better things than to be e~en the most stccessful Jawyer—greater and 
better things than any riches or worldly honors which may follow pro- 
fessional success. To be fue to your corvicsions, and live always in 
the good company of your own self-respect, ts more than the winning 
of law suits or the taking 3f cities. Riches and worldly honors cannot 
alone make you happy. Though you voyage with Sinbad to the Valley 
of Diamonds, and though vou chafe the lantern of magic with Aladdin 
until the genii of thrift ccme and build zou palaces in a night, there 
must still remain a great want in your soal if this be all you have to 
carry with you down the other side of tle kill of life, for when your 
hair is silvered, and your step uncertain—whea your voice can no longer 
instruct courts or enthral¢jzries—you will recar fondly to those greener 
spots on memory’s waste which signalize tEe halpful band and the loving 
deed, and then the memory of one tear of zrasibude on the cheek of the 
widow or the orphan whose patrimony you have saved without reward 
will beto you far more than forensic victor-es or palaces of gold” :—- T'he 
Albany Law Journal. 





The Madras Aaw , Journal, 
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SUCCESSION OF COGNATES UNDER THE 
MITAKSHARA. . 
I. 


The author of the Mitakshara opens section VI of Chapter Il 
by stating that, in default of Gentiles, t.e., Gotraja Sapindas and 
Samanodakas, the Bandhus or cognate Sapindas are heirs and ‘that 
such Bandhus are of threo classes—Atma-bandhus (one’s own cog- 
nate kindred), Pitru-bandhus (father’s cognate kindred or cognaté 
kindred through, the father), Matru-bandhus (mother’s cognate 
kindred or cognate kindred throngh the mother)—and cites the 
following text in support of this classification. :— 


“ The sons of his own father’s sister, the sons of his own mother’s 
sister, and the sons of his own maternal uncle, must be considered as his 
own cognate kindred. The sons.of his father’s paternal aunt, the sons 
of his father’s maternal aunt, and the sons of his father’s maternal uncle, 
must be deemed his father’s cognate kindred. The sons of his mother’s 
paternal aunt, the sons of his mother’s maternal aunt, and the sons of 
his mother’s maternal uncle, must be reckoned his mother’s cognate 
kindred.” 


There are altogether nine cognates specified in the text and 
, divided into three classes, each class consisting of three. A man’s 
(1) father’s sister’s sons, (2) mother’s sister’s sons, (8) mother’s 
brother’s sons are first named as being his Atma-bandhua or his own 
cognate kindred. His (1) father’s father’s sister’s sons, (2) father’s 
mother’s sister’s sons, (8) father’s mother’s brother’s sons; are then 
named as being his Pitru-bandhus or his father’s cognate kindred. 
His (1) mother’s father’s sister’s sons, (2).mother’s mother’s sister’s 
sons, and (3) mother’s mothet’s brother’s sons are named last as his 
Matru-bandhus or his mother’s cognate kindred, 
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There being nothing in the text itself expressly as to the-sud- 
cession or. the relative rizhts of succession of these ‘thres classes 
of Bandhus, the author of the Mitakshara - -mmediately after citing 
the text, which by some is ascribed to Vriddha Satatapa, by others 
to Baudhayana, comments*upon it in placitum 2 as follows :— Here 
by reason of mere affinity, the cognate kindred of the deceased 
himself are his successors in the first instance, on failuré of them 
his father’s cognate kindred,:or-if there be none, his mother’s cog- 
nate kindred. This must be understood to be the order of succes- 
sion here intended.” (1) 


In each class three gre mentioned who are respectively the first 
cousins of the propositus, of his father aad of his mother. The 
author of the Mitakshara, while expressly stating the order of 
succession as between tke three classes of Bandhus, is silent as to 
the order -of succession iter se among the members of each class. 
The probability is that his silence is designed, inasmuch as the 
enumeration of Bandhus comprised in each class is not exhanstive, 
butillustrative. Asalreacy observed until abont the time of the deci- 
sion of the Privy Council@) (June 1868,) ard a Full Bench decision 
of the Calcutta High Court (3), which was delivered about the same 
time (September 1868,) the notion prevailiag in the Indian Courts 
was that the said enumeration was exhaustive. But it is now the 
settled law that it is only illustrative and ihat any person, at any 
rate a male, who is within the definition of a Bhinnagotra Sapinda 
is entitled to succeed as such. 


There may be no small difficulty in framing an exhaustive table 
of the Bandhus or Bhinna gotra Sapindas urder the Mitakshara Law 
and in grouping them into the three classes and in settling the 
order of precedence inter se among the members of each class. 


Mr. Mayne contrasts the difference bet-veen the Mitakshara and , 
.the Bengal School in respect of Bandhus and points out the radical 
‘difference between the two in paras, 461 to 478, 475, 585, 586 
and 539. Under the Bengal School the spiritual benefit arising 
from the offering of otlations to the manes of the deceased’s 
ancestors is the cornerstcne of the law of Inheritance. Under the 








(1) Stokes’s Hindu Law Books, page 449, 
(2) Gridhkari Lall Roy v. The Bengal Government, ` 2 M. I. A., 448. 
(3) Amrita Kumari Debi v. Lakshinaryan Chuckerlutty, 2 B. L. B. F. B., 28. 
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ma Miakshara or Benares School, consanguinity or propinquity is the 
conerstéristior the law of Inheritance. No doubt in’ several cases, 
especially i in the ‘ease: of very close heirs and some of the remoter 
heirs, the, person entitledsto succeed by reason of consanguinity will 
also be the person who’ ‘Wilt. confer the greatest spiritual benefit. 
Under the former the offering vf funeral oblation is the cause of 
inheritance, and under the liter pr oþinquity i is the cause of inherit- 
ance, though in doubtful ‘cities -bheroffering of, funeral oblations 
may be evidence of such pr Spantnity. () The important thing to be 
borne in mind is that the author of the Mitakshara emphatically 
declares that the term heritage (Daya) signifies that wealth which 
becomes the property of another solely bf reason of relation to the 
owner, and he again declares referring to the teat of Manu,* “To the 
nearest Sapinda the inheritance next belongs,” that the rule of 
propinguity is the governing principle not only in, the case of 
Sapindas but Sumanodakas and others when they appear to have a 
claim to the succession. That the conception of the Sdpinda rela- 
tionship by the author of the’ Mitakshara is founded solely ‘upon 
consanguinity or community of particles of body and not upon the. 
principle. of religious efficacy resulting from the ‘offering of funeral 
oblations is unequivocally declared in an earlier portion of his work, 
already referred to, which has not been translated by Mr. Colebrooke. 


There in his exposition of the theory and definition of Sapinda, 
the author expressly repudiates the theory that Sapindas are per- 
sons connected by exequial pindas and maintains that they are ` 
consanguineous relations, t.e., kinsmen of the deceased related by 
consanguinity. (*) . 

Mr. Colebrooke was unfortunately unaware ‘of this portion of . 
the Mitakshara, and being familiar with the Bengal School of Hindu 
Law, he naturally translated the word “ Sapinda” wherever it 
occurred ine the chapter rélating to inheritance as persons “ cone 
nected by funeral oblations.” This, no doubt, was the reason why 








(1) Mitakshara, ch. I, Sect. 1, § 2. Stokes’s Hindu Law Books, page 364.: 
Tagore Law Lectures for 1880, by Rajkumar Sarvadhikari, pages 626 and 627. 
Chapter II, Sect. 3, § 4. Stokes’s Hindu Law Books, page 443. 
(2) Tagore Law Lectures for 1880, by Rajkumar Sarvadhikari, pages 598 to 601, 
also Madras Law Journal, vol. I, part If, page 75, Umaid Bahadur v. Udoi Chand. 
LL. R., 6C., 119, at pp. 126, 127; Lalubhat Surchand vy. Bai Amrit, I. LUB., 2 Bay 
300, at pp. 426 & 427. 
# Manu, chapter Ix; verse 187, 
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in the earlier administration of Hindu ‘Law by British Courts and 
until light was thrown apon the matter by researches into the 
untranslated portions of the Mitakshara and some of the principal 
commentaries thereon, the fundamental notion cf Inheritance under 
the Mitakshara was obscared and mêre or less lost sight of, and 
confounded with the Bengal theory of spiritual benefit on which the 
whole scheme of inheritance is based.(?) 


` © < The difference between the two schcols produces the greatest 
divergence in regard to the succession of Bandhus or cognate 
Sapindas. Under the Mitakshara system, the cognate kindred with 
the exception of the daughier’s son who is exceptionally brought in 
next after the daughter do not succeed until after all the agnate 
Sapindas and Samanodakas are exhaustec. According to the defini- 
tion, a man’s ascendants in an unbroken male line up to the seventh 
degree and his descendarts in an unbroken male line up to the 
seventh degree, he being iacluded in counting the degrees in either 
case, are his agnate Sapizdas in direct ascending and descending’ 
lines. The descendants un to the seventh degree in an unbroken 
“male line of each one of such ascendants are his collateral agnate 
Sapindas. His lineal male ancestors beyond the seventh degree 
up to the fourteenth degree as well as h s lineal male descendants 
below the seventh up to tke fourteenth dogree as well as the lineal 
male descendants up to the fourteenth degree of each one of such 
ascendants beyond the serenth up to the fourteenth degree are his . 
lineal and collateral Samanodakas who ar2 also agnates. It will be 
seen that all these are agnates and must be exhausted before the 
nearest Bandhu or cognate Sapinda can come in, except, of course, 
the daughter’sson. According to the prirciple, already adverted to, 
of the transmission of corporeal particles to one’s descendants, which 
forms the test of propinquity, such transm_ssion in an unbroken male 
line among agnates is so efficacious that the most distant Samanodaka 
or an agnate who may be fourteen degrces removed from the pro- 
` positus, or from the common ancestor of Himself and the propositus, 
is regarded as nearer of Ein than the ncarest cognate; the reason 
being that in the latter case the commun ty of corporeal particles 
is comparatively attenuated by the circumstance that the trans- 





(1) Mayne on Hindu Law and Usage, 5th Edition, para. 469. 
Tagore Law Lectures for 1888, by Dr. Jolly, pago 168, 
Lalubhai Surchand v. Boi Amrit, LL. R., 2B, ppe 180 and 431, 
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mission of particles through'an unbroken male line is interrupted 
by the intervention of a male of quite a different family and gotra, 
but preserved, though in a comparatively attenuated degree, by 
such male having married a female descendant: of the propositus 
within seven or five degrees as the case may be, according as the 
propositus may be in the paternal or maternal line of such descen- 
dant, or by his having married a female descendant of a common 
ancestor of the propositus and such .descendant, such common 
ancestor being within seven or five degrees of the propositus, as 
the case may be, according as the common ancestor is in the pater- 
nal or maternal line of the propositus and such descendant being 
within seven or five degrees of the commof ancestor as the case 
may be, according as such common ancestor may be in the pater- 
ual or in the maternal line of such descendant. Turning now to 
the Dayabhaga Law, the system of inheritance which is founded on 
the religious efficacy resulting from the presentation of the funeral 
oblations to the manes of the ancestors of the deceased is briefly as 
follows. The gotraja or agnate Sapindas of the Mitakshara are 
classed by Jimutavahana, the author of the Dayabhaga, as Sapindas 
and Sakulyas, tho former being agnates within three- degrees or 
nearer agnate Sapindas, the Salulyas being the remoter agnate 
Sapindas beyond the third degree to the seventh degree. . Under 
the Mitakshara system as already explained, both form one class, 
none being interposed except the daughter’s son. But under the 
Bengal system the Bandhus ure interposed both among the nearer 
agnate Sapindas and among the Sakulyas or the remoter agnate 
Sapindas ; the result is that the Bandhus or cognates are shufled 
in among the agnates instead of, as under the Mitakshara, coming 
after the agnates including S amanodakas(*) and not only do all the 
cognates come in before any of the Sakulyas or Samanodakas but 
the cognates themselves are shifted in and out among the nearer 
agnates, heirs if the female line frequently taking before very near 
Sapindas in the direct male line on the principle of superior 
„religious efficacy. (9) SS 
This system is made quite intelligible if we bear in mind 
that a Hindu (male) is bound to offer undivided oblations to his 
father, father’s father, and father’s father’s father ; to his mother’s 


(1) Mayue’s Hindu Law and Usage, para. 9, page 8, 
_ (2) Mayne’s Hindu Law and Usage, para. 467, page 580, 
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father, mother’s fathe~’s father and mother’s father’s father’s 
father ; and divided oblations to his thrse ancestors in the male 
line beyond the father’s fatNer’s father and libations of water to 
the seven ancestors in she male-line beyond the last of those to 
whom divided oblations*are offered? 


A deceased Hindu is spiritually benefited by the oblations 
which are offered to him. He is also banefited by the oblations 
which though not offered to him are offsred to one to whom the 
deceased in his lifetime was bound to offer. The person who offers 
oblations confers greater benefit upon the receiver of such oblation 
than the latter by receiving such oblations confers upon the offerer. 
In other words the offermg of an oblatior to any individual consti- 
tutes a superior claim te acceptance of an oblation from him or the 
participation in oblations offered by him to another. The offering 
of undivided oblations is considered to be of higher spiritual value 
than the offering of d: vided- ones and the divided oblations are 
considered to be superior to, mere libations of water. Those who 
offer undivided oblatiors to both paterngl and maternal ancestors 
are superior to those who offer only to the paternal ancestors.(!) 
Those who offer undiv-ded oblaticns to she paternal ancestors of 
the deceased proprietor are superior to those who offer such obla- 
tions to his maternal ancestors only, so much so that one who offers 
oblations to only one 3f the paternal ancestors of the deceased 
is preferred to one who offers ‘to mare shan one of the maternal 
ancestors of the deceased. ‘Those who offer oblations of a parti- 
cular description to a lerger number of tke deceased’s ancestors are 
preferred to those who offer the same description of oblation to a 
less number of ancestors in the same line. By applying these 
principles the table of succession under the Dayabhaga will stand 
as shown in paras. 462 and 468 of Mayne on Hindu Law and Usage, 
5th Edition, and thé ecumeration of Ban thus or cognates and their 
division into ex-parte puterna and ea-pa-te materna will be found 
exhaustively set forth in two tables, Ncs. 1 and 2, appended to. 
paras. 464 and 465 respactively of Mayne on Hindu Law and Usage. 
A table of succession tnder the Bengal School will also be found 
set forth in Tagore Law Lectures for 1883 by Rajkumar Sarvadhi- 
‘kari at page 864, 





(1) Mayne’ s Hincu Law and Usage, pars. 467, pp. m 
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On the principle of religious efficacy the first cognate who is 
brought in is the daughter’s son and he comes next after the great- 
grandson, the widow and the daughter being interposed by reason 
of special texts in their favour and the daughter’s son is given 
priority over such a close agnate as the brother. When we apply 
the principle of religious efficacy, the reason becomes obvious ; the 
daughter’s son offers oblations to the propositus himself and his 
father and paternal grandfather ; the brother offers no oblations to 
the propositus, but he offers oblations to the,very same three pater- ` 
nal and maternal ancestors to whom the deceased during his life- 
time was bound to offer; and therefore, the deceased only partici- 
pates in the said oblations; and owing to the principle already 
indicated that the offering of any oblation to the deceased consti- 
tutes a superior claim to the offering of oblations to the ancestors 
of the deceased in which the deceased onl y participates, a daugh- 
ter’s son has priority over a brother. No doubt, under the 
Mitakshara also the daughter’s son has the same priority over a 
brother. But that is not because of his conferring superior spiritual 
benefit, but because the author of the Mitakshara interprets the 
suffix cha (also) to the Sanskrit word ‘Duhitarah (daughters) as 
including the “ daughter’s son.” (1) l 


The next cognate who is brought«n after the daughter’s son 
is the sister’s son who is placed next after the brother, brother’s son 
and brother’s grandson and before the grandfather and other 
agnates. , 


Under the Dayabhaga, the daughter’s ‘son, the father, the 
grandfather and the great-grandfather are brought in next after 
their respective descendants in the male line up to the third degree. 
Comparing the spiritual benefit conferred by the father’s paternal 
aunt’s sons, and that conferred by the maternal uncle the former has 
superiority over the latter. Bothare cognates who offer undivided 
oblations. The former offers an undivided oblation to one of 
` the paternal ancestors ‘of the propositus, whereas the latter offers 
undivided oblations to the maternal ancestors of the propositus. 
Owing to the operation of one of the principles already referred to, 
` viz, that the offering of an undivided oblation to a paternal. ancestor 
is Superior to-the offering of undivided oblations to a maternal 





(1) Mitakshara, ch. II, section II, § 6. Stokes’s H. L. B., page 441, 
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ancestor, the father’s paternal aunt’s sons are superior to the mater- 
nal uncle and his sons under the Dayabhaga School,(!) and both of 
them will come in before the remoter agnate Sapindas, Sukulyas 
and all Samanodakas, rrereas under the Mitakshara neither of 
them will come in until fter the Sdmanodakas. 


In fact, cognates ere divided into two classes, viz., ex-parte 
paterna and ex-parte mgema. And on the principle of religious 
efficacy the latter are pcstponed to the former.(?) 


Under the Mitakshara the cognates, who are defined. not with 
reference to religious eHicacy but with reference to community of 
corporeal particles, arë Fivided into thiee classes as already shown 
on the principle of the relative propinquity of such classes. | 


In addition to whas has already been pointed out, another 
serious consequence of the radical difference between the two 
‘schools in respect of cconates is thatso many as four out of the 
limited number of- nine Bandhus specifically enumerated in the 
Mitakshara are not rexgnized as cognates by the Dayabhaga 
Schoo! for the obvious reason that they cannot possibly satisfy the 
religious test of Jimufevahana. They are the father’s maternal 
nncle’s son, the father’s maternal aunt’s .son, the mother’s maternal 
uncle’s son and mother’s maternal aunt’s son being Nos, 14, 15, 21 
and 22 in Mr. Mayne’s table of Bandhus under the Mitakshara.(3) 


It will also be cbse-ved that those cognates find no place, in 
either of Mr. Mayne’s tales of Bandhus under the Dayabhaga Law, 
- viz, ex-parte paterna ard ex-parte materna.(*) 


For the sake'of icustration, let us consider the case of the 
father’s maternal uncle's son. The common ancestor of these two 
(viz., the propositus and his father’s maternal uncle’s son) is the 
owner’s father’s mother’s father to whom according to the rule 
` already indicated the ovner offers no kind of oblation, though his - 
father’s maternal nncl2-s son offers undivided oblations tc such 
common ancestor being mis father’s father. But under the Mitakshara 
definition of Sapinda tha two are cognate kindred. Nothing theré- 





(1) Layabhaga, Ch. XI, Sec. VI, S. 12. Stokes’s H. L. B., page 346. X | 
(2) Mayne’s Hindu Law and Usage, para. 464. 

(3) Mayne’s Hindu Law and Usage, page 667. 

(4) Ibid., pp. 574 and 577. 
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fore, is more fallacious and misleading than thé application of the 
Bengal Law in determining under the. Mitakshara Law the status 
of a claimant as a cognate; or his relative position to another cognate. 
Even if the Mitakshara were obscure or silent on the point, bearing 
in mind the radical difference between the two schools in regard to 
cognates, it will be altogether unsafe and dangerous to be guided 
by the express texts or principles of the Dayabhaga School. But 
the difficulty will have to be solved as bestit can, by relying on the 
Mitakshara definition and theory of Sapindaship and the cardinal 
. principle of propinquity as determining the rule of succession. But 
‘when the author of the Mitakshara is express on the point and 
leaves no room for doubt, not only will at appeal to the Bengal 
School be unwarranted, bat, there is not even any necessity for 
unraveling the large body of unspecified Bandhus with. reference 
to the Mitakshara definition of Sapinde, and „constructing an` 
exhaustive table of cognate kindred and dividing them into three 
classes on the analogy furnished by the ‘illustrations given in 
Satatapa’s text indicating the relative order of the cognates com- 
prised in each class, 


Mr. Mayne no doubt has attempted to construct what apparently 
purports to be an exhanstive table of: Bandhus under the Mitakshara 
system indicating their relative order of precedence. As far as it 
goes it is in the main correct; but the table is by no means exhaus- 
tive either in the descending, ascending or collateral lines, compris- ' 
ing as it does only 27 Bandhus, among whom the maternal uncle 
and his sons rank as Nos. 8 and 9 respectively, and the father’s 
paternal aunt’s son ranks as No. 11.(') 


The original definition of Sapinda is contained in the chapter 
relating to marriage and n is that which has to be applied in the 
matter of inheritance. < Mayne refers to this definition of 

° Sapinda in his chapter on eee (?) He there’ observes that 
according to ‘that definition 2,121 possible relations are rendered 
ineligible for marriage. The alie to the said number is to be found 
in Mandlik’s treatise on Hindu Law, Appendix, No. 3, page 345; 
where he treats of Sapinda relationship in respect of marriage, 
impurity and’ inheritance. It will be remembered that the 








(1) Mayne’s Hindu Law und Usage, para. 667. 
(2) Mayne’s Hindu Law and Usage, para. 82. 
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definition refors to five degreeson the mo-her’s side andseven degrees 
on the father’s side. Hardly has any commentator or author on 
Hindu Law explained whether the marerual line mentioned in the 
definition refers to the aznate line of tte mother’s father alone, or 
includes the line of his mather also, æ well as the mother’s mother’s 
paternal and maternal lines extending zo the fifth degree from the 
propositus, and whether the paternal Āne mentioned in the same 
definition is the father’s agnate paternal line only or includes the 
father’s father’s maternad line also, as vell as the father’s mother’s 
paternal and maternal lines extending to the seventh degree from 
the propositus. If this question is solyd, there will be no difficulty 
in constructing an exhamstive table of co nate kindred. Mr. Mandlik 
has constructed four short tables illustrating the Sapinda relation- 
ship for purposes of marriage at page 849, 350 and 351, of his 
treatise on Hindu Law, end though he ‘oes not expressly allude to 
the above question in tke exposition ot Sapinda relationship, the 
table clearly shows that he understood the maternal as well as the 
paternal line as referring to the materral and the paternal line of 
the mother and the pate=nal and the m.ternal lines of each of the 
ascendants in that line and the paternal and the maternal lino of 
the father and the pate=nal and the maternal lines of each of the 
ascendants in that line. This certainly is in accord with the literal 
and the grammatical meaning of materral and paternal; and bear- 
ing in mind that the cornerstone of the definition is consanguinity 
or blood relationship, the probability is zhat the literal meaning was 
intended and there is 20 reason for restricting the line to the 
agnate line of the mother’s father or ths agnate line of the father. 
The same will be applicable to the descending and collateral lines 
of cognates, By reason of a female becoming of the same gotra as 
her husband all the wives of agnates ere also declared as agnate 
Sapindas. On referring to the said TableNo. I (1) which is exhaustive 
of the paternal line, it will be seen that-by dividing “the line pater? 
nally and maternally in respect of eaca ancestor, whether a male 
or a female, up to Seven degrees, there are thirty-two pairs of 
Sapindas, each pair consisting of husband and wife ; and on refer- 
ring to Table No. IL,(?) assuming that each pair or stem has one son 
“and one daughter and nc more, and thas each of his or her descen- 
. dants up to the seventh degree has ore son and one daughter, it 





as he oe Oe te an 
(1) Mandlik’s Hindu Law,-page 349. (2) Mandhk’s Hindu Law, page 350, 
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will be seen that there are 68 male descendants and. 68 female 
descendants: under each pair or stem; or on the whole 2,205, of 
whom 1,102 are males and 1,103 are females and notas- Mandlik 
puts it 2,016 males and 2,016 females as will be seen from the 
following :—. . e as 


The persons mentioned in Table No. I excluding mother (who 
will be brought under the maternal line) are 63. Add to this núm- 
ber 32 the number of persons omitted in Table I being’ sister of the 
propositus and sisters of A to P and brothers of B’ fo P’, ie., 82 + 
63—95. Add again 1,984 or 32 x 62, i. ei, 62 decendants of eack of 
the above 82 persons omitted in Table, i.e., 95 + 1,984—=2,079. The 
figure‘ 62 is arrived at thus., Every sn YG 126 descendants, 63 
by his son and 68 by his daughter which son and daughter are 
brother and sister.(') Hw-hypothesi in Table I the sister of the 
propositus and the sisters of A to P and brothers of B’ to P' are 
omitted. Therefore, the descendants of each omitted sister or 
brother would be 68—1 (the sister or brother) i.e., 62. To this 
number 2,079 add the number of descendants of the propositus, 
viz. 126. The total number of paternal cognates—ascendants, col- 
laterals and descendants included—will be 2,079 + 126 = 2,205. 
Mr, Mandlik’s calculation is wrong because he has included the 
same set of persons twice over in his calculation; for, some of 
the descendants of each pair of ascendants will also necessarily 
be the descendants of the pair above it, as well as of that 
below. So also, some of the descendants of the propositus will 
be the descendants of some of the pair of his ascendants. Now - 
passing on to the mother’s side, Table No. IH (?): which is 
exhaustive of tle ascending lines of the mother exhibits eight 
pairs or stems, and excluding the first pair whose descendants-have | 
been included in the totals already arrived at, viz., 2,205, and 
_assuming that, each pair or stem has one son and one. daughter and 
"that, such son ‘and daughter as well as each descendant of such son 
or daughter has one son and. one daughter the number ‘of Sapindas 
will be 120 of whom 60 are males and 60 females and not 105 _ 
males and 105 females as Mr. Mandlik calculates. The nur- 
ber 120 is arrived at thus:—Persons mentioned in his Table No. 
TII excliding’ A already included’ under the ie line are 15. 

(1) Table No. 2 at'pagé 850 of Mandlik’s:Hindu Law.: Bite 
. (2) Mandlik’s Hindu Law, page 35l. - 
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To this add 7 persons cmitted in Table No. III being sisters of 
B to D and brothers of A’ to D, ie, 15 + 7 = 22. To this 
number 22 add the number of descendanzs of each of the above 
omitted 7 persons, t.e., 22 + 7 x 14 = 22 + 98— 120. The 
figure 14 is arrived at thas :—Everf person has 30 descendants, 
15 by his son and 15 by zis daughter which son and daughter are 
brother and sister, Hx-Fypothest, in Table III, the brother of A’ 
to D' and sisters of B to D are omitted. Therefore, the descend- 
ants of each omitted brother-or sister would be 15—1 (brother or 
sister), 4.e., 14. The descendants of A’, being also descendants 
of A, her husband, have elready been included in the paternal line. 
Mz: Mandlik of course ecmmits the same mistake here also, as in 
his calculation on the paternal side. 


Mr. Mandlik, accorcing to his calculation, says that on the 
maternal side the number of persons ineligible for marriage by a 
bride or bridegroom is 195 males or fema-es as the case may be, 
and thus he concludes that on both the lines the number of persons 
whom the bride or bridegroom as the cas? may be cannot marry 
by reason of Sapinda reationship is 2,121, the figure mentioned 
in para. 82 of Mr. Mayne’s Hindu Law and ang, 5th Edition. We 
have now shown that this calculation is clearly wrong. The 
correct figures for purposes of marriage aro not given in this 
memorandum, the object being only to arr:ve at the correct calcu- 
lation as to the number >f Sapimdas male and female lineally in 

the ascending and descerding lines, and collaterally. 


The total number, tkerefore, of Sapintas of a person on both 
sides, excluding his wife and the wives of tae Sapindas who are e his 
descendants, 1 is 2,205 + 120 = 2,825. 


Proceeding now to civide them into egnates and cognates, it 
may be at once observed that 120—1 (motier) or 119 Sapindas on, 
the mother’s side are necessarily cognates; the mother being 
regarded as an agnate as being the wife of an agnate. Out of the 
2,205 Sapindas on the peternal side the nember of agnates is only 
29 as follows i— 


In Table No. I, i.e., among the ascerdants of thé propositus 
there are 6 male agnates, viz., A, B, C, E, I and Q and 11 female 
aguates, viz., wives of BO, E, I and Q (a’s wife, ùe., the mother 
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of the propositus having been included: in the maternal line) and 
the daughters: of A, B, C, E, Land Q; thus making a total of 
6 + 11 or 17 agnate ascendants. In Table No. II, i.e., among the 
descendants of the propositus there are 6 male agnates A, B, D, 

H, P and f, and 6 female agnttes A’, BD", H’, P’ and f? (sisters 
of. A, B, D, H, P and f), thus making a total of 12 agnate descend- 
ants. Therefore, in both Tables I & II (ascendants and descend- 
ants) we have 29 agnates of whom 12 are males and 17 females. 
The number of agnates is so small because eačh pair being assumed 
to have only one son and one daughter, there are no two persons 
who are brothers. . Deducting these 29 agnates from the total 
number of Sapindas on the paternal side, viz., 2,205, the remaining 
2,176 ave all cognates. Among these 1,102—12 (the male agnates) 

. or 1,090 are males, while 1,108—17 (female agnates) or 1,086 are 
females. | Among the Sapindas on the maternal side amounting to 
120, excluding the mother who is the only agnate, there are 119, 
cognates of whom 60 are males, and 59 are females. The result is,- 
that out of the total number’ of Sapindas 2,325, the agnates are 
only 80, of whem 12 are males, 7 are females specified as heirs by 
special texts, and 11 are females not specified in any text. The 
remaining 2,295 are all cognates, of whom 1,090 + 60 = 1,150 are 
wales and the remaining 1,086 + 59 or 1, 145 are females, none 
of which females finds a place in any specified text; and if there- 
fore by reason of their sex the cognate females none of whom is 
favoured by any special text be excluded, the heritable cognates 
under the Mitakshara system is 1,150 of whom excluding the 
daughter’s son, the rest come in as cognates in default of Samano- 
dakas. In the above calculation the wife of the propositus, the 
wives of collaterals, the wives of the descendants of the propositus, 
and the step-mother, step-grandmother, step-great-grandmother, 
&c., who are all the wives of ascendants and between whom and 
«the propositts there is no blood-relationship, are excluded, though 
by a fiction they are brought within the circle of Sapindas of © 
the pr oponis; 


It may not be easy to classify the total-number of ‘cognate 
‘ male Bandhus into the three classes of Atma-bandhus, Pitru-band- 
hus and Matru-bandhus. Tt will require enormous patience and 
time and considerable skill in applying to such classification the 
analogy furnished by Satatapa’s text, and when such classification 
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is made, it will be found that in each class there will be several 
sets, the members of each one of which sets will inter se be of 
equal propinquity to the propose and as such cutitled to succeed 
in common. 


Rajkumar Sarvadhikari in constructing his tables of heritable 
cognates introduces ano=her principle, viz, that, unless there be 
mutual Sapindaship beiween the propositus and the claimant, 
neither of them. could inherit to. the property left by the other. 
In regard to agnates mutuality of Sapindazhip will never be want- 
ing in any case. In regerd to cognates it is no doubt true that in 
some cases the Sapindasvip is not mutnaL ‘This is the result of 
counting seven degrees in the paternal lire but only five degrees 
in the maternal line. Tae claimant may be within seven degrees 
of the paternal line of the propositus and, therefore, his Sapinda. 
But if the propositus be ia the maternal line of the claimant beyond 
five degrees, the propositas will not be the Sapinda of the claimant. 
As agnates are necessarizy connected on tae paternal side of each, 
this anomaly will never happen in their case. In the case of 
marriage though there 3e no mutual Sajindaship, there can be 
no marriage between them, Though Sarvadhikari’s view that 
unless there be mutual Sapindaship there can be no right of 
inheritance of either to tie other is plausible and may probably be 
right, yet he cites no autaority in support of that position. In the 
generality of cases, no dcubt, rights of inheritance are mutual, and 
if Sarvadhixari’s view that in every case -t must be so, be sound, 
the number of heritable cognates would Fave to be considerably 
reduced. The absence af mutuality of Sapindaship occurs only 
among cognates on the paternal line and not among cognates on 
the maternal line. By referring to Table Mo. 2 in Mandlik’s book, 
it will be seen that among the 126 descendants of each of the thirty- 
one persons omitted in Ta3le No. I there are 48 persons. to whom the 
. propositus is nob a Sapinda, though they are all his Sapindas.” 
The total number of cogrates, therefore, who will thus have to be 
excluded from the above sumber of cognates will be 1,586, made up 
as follows :—Of the 126 descendants (vide Table II) to 48 persons, 
ie., all the children of P’ to e’ and of H" to Oʻ, the propositus is not 
a Sapinda. Therefore, of the ascendants, (the persons-omitted in 
Table I being 31) the number of persons anong their descendants, 
to whom the propositus s not a Sapinda will be 31 x48 = 1,488, 
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To this number add 48 out of the 126 descendants of the propositus 
to whom the propositus is not a Sapinda. ‘The total non-mutual 
Sapindas will therefore be 1,488+48=1,586. Deducting 1,536 the 
number of non-mutual Supindas from 2,294 the total number of 
‘cognate Sapindas, the number of heritabl cognates, i.e., cognates 
between whom and the propositus the Sapindaship is anal is , 
2,295 —1,586 or 759. Among’ these 759 persons 377 are females. : 
For, on the paternal. side out of the total 2,205 Sapindas, 1,103 are 
females, of whom 17 are agnates. Of the remaining 1,1083—17 or 

1,086 cognates, the -non-mutual cognates are } of 1,536 or 768. 
Therefore, the number of cognates between whom and the propo- 
situs there is mutuai Sapindaship is 1,086—768 or 318. On the 
maternal side, of the 120 S apindas, 60 are females of whom exclud- 
ing the mother, (the only agnate on the maternal side), we have 
60—1 or 59 female cognates between whom and the propositus 
there is mutual Sapindaship. Therefore, ou both the paternal and 
the maternal sides we have 318 +59 or 377 females between whom 
and the propositus there is mutual Sapindaship ; and excluding 
these 377 females from inheritance on the ground that none of theri 
is favoured by any special text, the heritable Bandhas are reduced 
to 759—377. or 382 who are ‘all males, and they will have to be 
classified into Aima-bandhus, Pitru-bandhus and Matru-bandhus, 

That females unless specially named in any text are incapable of 
inheritance is fully recognized by thé Dayabhaga School by the 
application of the doctrine of offering of oblations. Under the 
Mitakshara or Benares School also, they are excluded according to 
the decisions of the Allahabad and Calcutta Hi gh Courts by reason 
of a Vedic text and certain Smritis which declare females incapable 
of inheritance. Inthe Western or Bombay School which is chiefly 
governed by the Mayukha or the Mitakshara, the rule of exclusion is 
greatly relaxed and several. unnamed females including the widows 
‘of collateral agnates and of agnate descendants are allowed to, 
inherit among tho class of male agnates. The High Court of 
Madras is tending to take a middle course and it holds that the 
Vedic rule of exclusion of females though not disregarded by the 
author of the Mitakshara is not fully-recognized. It has been gradu- 
ally bringing in, beginning with the sister, afew agnate females as 
entitled to inherit as cognates, they being, however, postponed at 
any rate to-certain remoter. cognate. males, At one time owing toa . 
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misconception it was supposed that certain relations may be brought 
in in the line of inheritance though they are not within the defini- 
tion of Bhandus or Bhinnagolra Sapindas. Latterly the process 
of reasoning on which certain unspecified females are admitted as 
heirs seems to be that though borh in the agnate family of the 


propositus and as such their gotra by birth is the same as that of ` ` 


“the, propositus, yet as they must be married and married to a 
stranger, they acquire the gotra or the family name of the husband. 
which must be necessarily different from the gotra of her birth, 
and it is conceived that ali the female agnates are, therefore, Bhinna- 
gotra Sapdinas or cognates; and that the Vedic rule of exclusion 
of females which is not edopted in its entirety by the author of the 
Mitakshara should not be pushed so fer as to exclude them alto- 
gether, but may be given effect to by postponing them at any rate to 
the males of the same class. Mr. Mandlik has at great length and 
with considerable force and ability dealt with this question of exclu- 
sion of females, and he decidedly comes to the conclusion that the 
author of tho Mitakshara does not relax this rule. Messrs. West 
and Buhler in their treatise on Hindu Law, 3rd Edition, pp. 125 
and 126, and Chief Justice Westropp and Mr. Justice West in 
I. L. R., 2 B. 434, try to maintain that the Vedic text has been 
misinterpreted and that the authors of the Mitakshara and Ma- 
yukha do not recognize sach a rule of exclusion. As already stated 
the High Courts of Calcutta’ and Allahabad have taken a contrary 
view, while the High Court of Madras takes a middle view. In 
Yajnavalkya’s text, after specifically mentioning a few of the 
Sapindas, the rest ave split into gotrajas and Bandhus, the former, 
however, including, according to Mitakshara and other works of 
authority, Samanodakas also who are not comprised in the definition 
of Sapindas. Gotraja necessarily means “ of the same gotra” and 
some maintain that it denotes the masculine gender and, therefore, 
will exclude agnate females including the wives of male agnates- 
But, even if it is of common gender, the question arises in the 
case of agnate females born in the family, whether they can be 
regarded as gotrajas which they can be regarded to be by bir th, 
bearing in mind that their gotras must change permanently by their 
marriage, and whether, therefore, they being undoubtedly Sapin- 
das are rob really Bhinnagotra Sapimdas and as such comprised 
among cognates or Bandhus? Nilakanta maintains that golraja 
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is indicative of having the same gotra by birth and that has 
considerably influenced the Eastern School. On the whole; the 
view maintained by the Allahabad and Calcutta High Courts 
seems to be the sounder view and the recent course of decisions in 
Madras admitting certain ferfales as heritable cognates, is not 
founded on any consistent principle, and.can be supported only on 
rather a fanciful interpretation of the term Bhinnagotra Sapinda 
and by the assumption that the authority of the Mitakshara only 
partially recognizes the Vedic rule of exclusion of females from 
inheritance. The claim of the step-mother presented itself in 
several cases, but without any success ; she by marriage having be- 
come of the same gotra as her husband and; therefore, of her step- 
son, cannot(!) be brought under the head of Bhinnagotra S apindas 
or Bandhus ; and the Madras High Court has not gone in favour of 
females as far as the Bombay High Court, which recognizes the 
widows of all agnate Sapindas as heirs, comprised in the class of 
gotrajas of Yajnavalkya. In none of the cases, however, is it ` 
declared that she can be no heir at all. In fact the tendency of 
the recent Madras decisions seems to be to create a nòn: -descript 
classof Bandhus orrelations who are not to be recognized as regular 
heirs but as having heritable capacity as against the crown claiming 
by escheat. As’ ‘regards the term Bhinnagotra Sapindas it may be 
mentioned that it does not occur either in the definition of Sapinda, 
or in Yajnavalkya’s text on Inheritance. The term used in the 
above text is “ Bandhus® and the author of the Mitakshara i in his, 
Commentary states that Bhinnagotra Sapindas are indicated. by- the 
term “ Bandhus.” Neither the term“ Bhinnagotra S apindas ” nor, 
the synonymous term “ Asagotra Sapindas” is an accurate descrip- 
tion of Bandhus or cognate Sapindas, for, instances can be men- 
tioned in which the cognate may be of the same gotra as the, 
propositus. Take for instance the maternal aunt’s son, one of. the, 
nine Bandhus specified in the Mitakshara: he may be of the same 
gotra as the propositus, for, the mother and her sister might marry 
two, males who may be agnates, or if not agnates, at least bearing 
the same family name or gotra and the issue of the two sisters will 
then be of the-same-gotra. The same thing might happen in the 





(1) Kumaravelu v. Virana Goundan, I. L. R., 5 M., p. 29; Muttammal y. ‘Venga-: 
lakshmiammal, Ib. 32; Mari v. Chinnammal, I. L. B., 8. M., 107; Ramasami v. Nara- 
samma, Ib. 138. 
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case of the propositus ani his daughter's daughter’s son. The term 
Bhinnagotra Sapinda or sagotra Sapinda must be understood with 
reference to the contex; as used in the sense that the Sapinda 
thereby indicated is not one who like an agnate or Sagotra Sapinda 
should necessarily be of zhe same gétra as the propositus. In fact 
there is no word which will be an exact and accurate equivalent 
of cognates or Bandhus "ho form one section of Sapindas as above 
indicated. i 


Under the Dayabhaga system of Bergal, the number of cog- 
nate kindred entitled tə succeed, all being males both ex-parte 
paterna and ex-parte materna, is only 42, the females in whose favour 
there is no special text being excluded uader that system on the 
simple ground that they are incompetent to offer oblations, 


Under a system whith recognizes only such of the cognates as 
satisfy the religious test. the number is necessarily narrowed to 42, 
But under a system which recognizes cogaates on the principle of 
consanguinity within prescribed limits, tae number is necessarily 
large amounting to 882 even after excluding females. 


Rajkumar Sarvadhikari has made an elaborate and ingenious 
attempt in his Tagore Lew Lectures, pages 687 to 735, to construct 
a table of Bandhus unde? the Mitakshara which is justly character- 
ised as follows by Dr. Joly :— 

“An essentially nev ats of Bardhu relationship under 
“Mitakshara law has been recently proposed by Rajkumar Sar- 
“ yvadhikari. He takes tae three Bundhus each as indicative of the 
«three principal classes œ Bandhus and not as embracing the nine 
< Bandhus specially named only, This theory has the advantage of 
“ giving a clue to the order of precedence among the Bandhus. 
“ However though it- is developed with rigorous logic from the 
«data put forth by its azthor, there is no sufficient foundation for 
“these data in the Mitakshara to commend its ready acceptance.” 
(Tagore Law Lectures for 1883, by Dr. «olly, p. 216.) At page 
689 Sarvadhikari says that, in the case of Bandhus on the 
paternal side, there cannyt be more than two females between the 
claimant and the propositus, and that, if there are two females, 
these two must be related as mother and daughter to each other. 
What his authority is for this position do2s not at all appear. If 
the father’s line and ths mother’s line sould be interpreted and 
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restricted to the father’s agnate line, no more than one female çan 
intervene and two females cannot intervene though they be related 
as mother and daughter. Tf, as already shown, there is no warrant 
for limiting the two lines to agnate lines, and that Sarvadhikari 
_ does not so limit it follows from his. allowing the intervention of 
two females, it is impossible to find any principle in support of the 
position taken by him that more than two females cannot inter- 
vene between the propositus and the claimant. If-he means there» 
by that Sapinda relationship as defined cannot subsist if more than 
“two females intervene or even if two females who are not related 
as mother and daughter intervene, he is palpably wrong ; but if he 
means that though Sapinda relationship may subsist, yet. the clai- 
mant will not be a heritable cognate the position will be equally 
unwarranted ; and he nowhere cites any authority that all Bhinna- 
gotra Sapindas have no heritable rights under the Mitakshara but 
that only some of them have. No doubt among the nine Bandhus 
specified in the text of Satatapa, there is no instance in which three 
females intervene between the common ancestor and either the 
propositus or the claimant, and that in two instances therein given, 
viz, the mother’s maternal uncle’s son and the mother’s maternal 
aunt’s son, two females related as mother and danghter, the 
maternal grandmother and the mother intervene between the 
common ancestor and the propositus. (1) l 


The enumeration being admittedly not exhaustive and the |, 
classification being illustrated by mentioning only three of each 
class, all the nine therein mentioned being within the defi- 
nition cf Sapindas, it will be altogether illogical and con- 
trary to all rules, of interpretation to exclude from the defi- 
nition of Sapindas, Bandhus not enumerated in Satatapa's text 
or even such of the Bandhus as may be more remotely cona 
nected than any. of the nine therein mentioned. Again at, page 
697, referring to the diagram - ‘therein given, Sarvadhikari says 
that B and B—s, are not heritable Sapindas of each other 
either through themselves or through their mothers and fathers 
and consequently the propositus and B—s; ‘are not each other’s 
Sapindas. They are not each other’s Sapindas connected,in such 
a manner that the heritable right may accrue to B—s, because the 
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., _ (1) Mayne’s Hindu Law, p. 667. 
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propositus is not a descendant of the line of the maternal grand- 
father either of B—s, o7 of his father, or of his mother. Similarly 
the propositus and C-—s, are not Sapindas to each other either 
through themselves or through their fathers or their mothers. It 
is evident from this that Sarvadhiktiri labours under the impression 
that Sapinda relationships for purposes of inheritance is not co- 
extensive with the defirition of Sapinda relationship for purposes 
of marriage, but that it is restricted to cases in which the pro 
positus isa descendant of the line of the maternal grandfather 
either of the claimant or of his father or of his mother. This 
assumption again he probably makes because the nine specified 
Bandhus are so descended from such maternal grandfather either 
from the standpoint of the propositus or af the claimant. 


JURISPRUDENCE, 





TRANSLATED FROM THE VIVADARATNAKARA. 
SHAPTER XVIII. 
On the Kshetraja Son. 


After defining the curasa son, Vasishtha says :—“ In default of 
him, the second, the sor. of a wife duly authorised, shall inherit.’(*) 
Commentary—‘ Authorised,’ i.e., by the husband or by his elders. 
“Second; ie., to the aurasa son. 


Vishnu says: “The soa begotten on the duly authorised wife 
by a sapinda or by one of the highest class is the second, the 
kshetraja son.” (2) 


“Manu says: “ He rho is begotten according to law on the wife 
of a man deceased, impotent or diseased, after she is duly autho- 
rised is called the kshetraja or the son of the wife.” (°) Commentary 
—‘Talpah’ means ‘wife. The disease contemplated must be 
incurable. ‘According to law,’ t.e., ‘after being smeared with 
ghee, etc.’ 


Yajuavalkya says: “ The son begotten on a wife by one of the — 
game gotra with the husband or by another is called the kshetraja ~- 
gon.” (t) Commentary— Sagotrena’ means ‘by one of the same 
family.’ ‘ Another,’ t.e, of the highest class. 





(1) Vasishtha, Chap XVII, 14. (2) Vishnu, Chap. XV, 8. 
(3) Manu; Chap. IK. 167. (4) Yajnavalkya, Chap. II, 128, 
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Baudhayana says :—“ The son begotten by another on the wife 
of aman deceased, impotent or diseased after being duly autho- 
rised in that behalf, is called the ‘Xshetřaja or the son of the wife. 
He becomes the son of two fathers, is of both the families and per- 
forms the obsequies and takts. the herifable wealth of both the 
fathers.” (1) Commentary—He who is begotten by another sonless 
man, such as the brother-in-law, etc.. The form ‘ Dvipita’ is gram- 
matically correct, the kap suffix being optional. “ Dvigotrah’ means 
‘ belonging to both families.’ ‘ Svadah’ means ‘ obsequies.’ 


Yajnavalkya says :—“ The son begotten by a sonless man on the 
wife of another duly authorised is declared heir to both and shall 
perform the funeral rites of both. fathers.” (°) Commentary. —But 
when a man having a son begets a son for another upon that other’ s 
wife, the son so begotten belongs not to the begetter but to the 
husband of the mother. But if though having a son, he begets a 
son upon another’s wife and sets about it saying ‘the son to be 
born shall belong equally to us both,’ then the son so begotten 
becomes the son of both. 


Manu says :—“ The owners of the seed and of the soil are seen 
in this world as joint sharers of the crop, where the seed had been 
given in consideration of a special agreement to share the crop.” (°) 


? Narada and Katyayana say: “ The offspring of the seed sown 
by one in another’s field with the owner’s permission is considered 
to belong equally to the owners of the seed and of the soil.” (4) 


Sankha and Likhita’ say :—‘ Angiras has declared that the 
offspring belongs to the husband of the mother. But Usanas says 
that the produce of the seed sown with the consent of the owners 
of the soil and of the seed shall be shared by both.”’(5) Oommen- 
tary“ Mantrasamskarakartuh’ means ‘of the husband’ ‘who 

e takes her haid.” ‘ Sasyam’ means ‘produce of the soil.’ 


~ Harita says: “ The son begotten on the wife by another, her 
husband living, is considered by some as that husband’s alone 


` (1) Baudhayana, II, 2, 3, 17 and 18. 
(2) Yajnavalkya, Chap.. II, 127. 
(3) Manu, Chap. IX, 53. 


(4) Not found in Narada but dadia at page 366, Cole. Dig., Vol. TI, as 
. Katyayana’s, 


(5) Cole. Dig., Vol. II, 363, COXL. 


s 
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because she was not independent. If begotten after his death, the 
son is considered as the scr of two fathers; because the husband 
did not sow the seed. The soil produces nothing without the seed ; 
nor does seed germinate without soil. As both these are seen, 
some say that he is the soa of both. “Among these, he is primarily 
the son of the begetter. Les him offer two funeral cakes and celebrate 
both fathers with each cake. His son shall name both with the 
second cake, his grandsor with the third ; and those.remoter des- 
cended down to the seventh degree shall make this offering for 
both ancestors to three ‘dez-ees,” (1) Commentary— While the hus- 
band is alive, the kshetrajc, though born of another, belongs to the 
husband, because womefi are not independent. When he is dead, 
although the dependence cf the wife survives according to the text, 
‘The sonless wife not violating the bed of her husband, ete., still 
sages declare the kshetrajc to be the son of two fathers, because 
the seed had not been sown in the soil. Not that there is the - 
sower of the seed ‘when ike husband is alive; but that, as the 
author says, the combination of the virtue of the seed and of the 
soil with the consent of tke:r owners is the cause of the offspring. 
“ Nirvapoh’ means ‘rites ia honor of the deceased’; because by 
them the deceased are prcpitiated. He may celebrate both fathers 
with the same pinda or bcta with each of the pindas. If he is the 
son of two fathers he mus celebrate both with each of the pindas. 
This is agreeable to Apastemba’s view. ‘ Dvitiya putram’ means 
‘beginning with the son, wish the second cake, etc.’ Those remoter 
descendants who offer the wipings shall make the offering in cele- 
bration of both ancestors -r each of three degrees. 


Narada says: “The son of two fathers shall separately offer 
pinda and water to both aad shall take half a share from the estate 
of his begetter and another half from the estate of his mother’s 
husband.’’(?) Commentary—This text applies wheres the begetier , 
has an awrasa son and the husband of the wife has somehow an 
aurasa son subsequently born. But when neither of them has 
another son, he takes all ths wealth of both. 


Baudhayana says: ‘‘ They also quote as follows: He, the 
kshetraja son, shall offer pinda to both, and with every pinda he 
shall pronounce both names. To six, three pindas should be given ; 








(1) Cole. Dig., Vol. IT, 863, COXLI. (2) Narada, Chap, XIII, 28. 
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so noun, he incurs no ou (1) Commentary—Inoura no sin’ 
means ‘js not censurable.’ 


` Here ends the chapter on the Ksheiraja. í 
—— . 
CHAPTER XIX: 
On the appointed daughter. and her son. 


On this subject, Vasishtha says: “An appointed daughter is 
considered as the third kind of son. She who has no brothers acquires 
filiation reverting to the family of her ancestors and becomes equal 
toa son.” (°) Commeniary—‘ An appointed, daughter is the third 

: son, equal to the aurasa son, because she performs his duties. She 
reverts to the family of her ancestors and attains the rank of a son, 


Sankha and Likhita say :.““ The son of Prachetas has said that 
the appointed daughter is like the son. . Her offspring’ (the son of 
the appointed daughter) shall offer the pinda to both the maternal 
and the paternal grandfathers. There is no difference perceived in 
the world between a son and a daughter’s son in respect of benefits 
conferred by them. From this doubt a man should not marry a 
brotherless maiden.’ (0) , Commentary— Bonefits conferred,’ i.e., 
delivery from the hell called put. ‘From -this doubt’ means: 
‘from the doubt whether she has been made an appointed daughter 
or not.’ 


Yajoavalkya ro speaking of the aurasa says: “The son'of ` 
the appointed daughter is equal to him.” (4) i 


Devala says: “The son of the appointed daughter i is equal to 
him, the œurasa son, and, like a son shall inherit the wealth of his 
father and also of his maternal grandfather, if he has no male, 
` issue,’ (5 ) 4 


s  Baudhayana says: “A son born of a ' daughter Gepuk; 
‘appointed is the son of an appointed daughter, any other is 
a daughters son.”(°) Commeniary— Abhyubhajanya’ means 


(1) Baudhayana, II. 2, 3, 19.- 
(2) Vasishtha, Chap. XVII, 15 and 16. 
(3) Cole. Dig., Vol. II, 388, COIY., 

(4) Yajoavalkya, Chap. II, 128. 

(5) Cole. Dig., Vol. II, 887, COI. 

(6) Baudhayana, II, 2, 3, 15. 
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appointed with the statement in the form ‘the son born of this 
(daughter) shall be my son.’ ‘Dauhira’ means ‘son of the 
daughter? He should be regarded as the son named ‘the son of 
the appointed daughter.’ ‘Any other,’ i.e., than such daughter’s 
son. Kalpataru reads ‘ aZyam’ for ‘ anyam? That is easily under- 
stood, 


Manu says: “ The con of the appointed daughter shall inherit 
the whole wealth of his sonless father. A Jaughter’s son alone in- 
herits the whole wealthsol the sonless deceased.” (1) Commentary— 
‘Sonless’ means ‘ having 20 aurasa son? Prakdsakira says that the 
second half of the verse ig an explanatory repetition of the first. 
Udayakara in his commentary on Manu says that the second half 
repeats the same statement with a reason. 


Devala after speaking of the aurasa son says: “ The son of the 
appointed daughter is equal to him (the aurasa son) and is regarded 
as an heir. He alone shall give the pinda to his father and his 
maternal grandfather. There is no distinction in the world, accord- 
ing to law, between a sor’s son and a daughter’s son; because the 
father and the mother of these were born out of the same body. 
By the son who is born cf ‘a daughter whether appointed or not, 
from a husband equal in vaste, the materna . grandfather becomes a 
father. He shall give tke pinda to the msternal grandfather and 
take his wealth.’’(?) Ccommentary—‘ Sonlass’ means ‘ having no 
aurasa son. The daughter's s son is the son noe the daughter whether 
appointed or not. 


Brihaspati in speaking of the appointed daughter says: ‘Just 
as she has ownership ic the wealth of har father, even though 
there are kinsmen, so her son also has ownership in the wealth of 
his mother and his maternal grandfather.” (2) l 


Sankhe and Likhita say: “The daughter takes the stridhana,. 
and the wealth of her mcther’s son also is ker share.”(*) Commen- 
tary—The word “tat” stands for ‘the daughter’s mother. Of her 
son subsequently born and dying without male issue, the daughter 





11) Manu, Chap. IX, 182. 

(2) Not found in Cole. DE. This text belongs rr bably to some other author, 
in view to Devala’s text alread> quoted. 

(3) Brihaspati, Chap. KAN, 58. 

(4) Cole, Dig., 358, OOXXY. 
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takes the wealth ; because she i is equal to the ‘deceased’s brother. 
This is the drift. 


Manu says: ‘ “A sonless man may appoint kis daughter in the 
following manner, to raise offspwing for hin :—* The male child to be 
born of her shall be mine and perforrn my funeral rites.” ”(1) ‘Com- 
mentari y— Svadakaran’ means“ performing sraddha, etc? 


Vasishtha says; “I give my brotherless daughter decorated to 
you, thinking that the son who shall be born of her will become - 
my son.” (2) 

Gautama says: “A man having no maje issue may appoint a 
daughter after making an oblation to the fire and performing the 
Prajapatya sacrifice declaring “her offspring shall be mine” But 
some say she may be so appointed by mere intention.” (3) Com- 
mentary—* Agnim Prajapatim cheshtwa’ means ‘after performing 
the Agneyi and the Prajapatya sacrifices ’ or ‘ performing a single © 
sacrifice with the legal fire’ or in default of it, simply worship- 
ping. So says Harihara. ‘Samvadhya’ means“ after declaring.’ 
. © Abhisandhimatrat’ means ‘ by mere > intention.’ ‘This is a corro- 
boration of the previous view. 


l Brihaspati says: “Gautama said that a daughter should be ap- 
pointed after oblation to the fire and the Prajapatya sacrifice. But 
others havo said that the daughter of a sonless man ia ‘appointed 
by his mere will.”(4) Commentary—‘Chinthitha’ means “at the 
thought ‘this is my appcinted daughter.’ ” 


Vishnu says: “ The declaration is in the form ‘ The son who 
shall be born of her shall be my son.’ ” (5) Commentary—She who, 
is given as an appointed daughter and who has neither father nor 
mother is certainly an appointed daughter. 


- The Brahma Purana.says: -“ The daughter of a sonless man . 
who is treated in his mind like.a son or appointed in the presence 

of the king, the sacrificial fire, or kinsmen, or. anywhere or by 
him supposed to be a son when-in the womb or given to the bride- 

(1) Manu, Chap. IX, 127. 

(2) Vasishtha, Chap. XVII, 17. 

(3) Gautama, Chap. XXVIII, 18 and 19. 

(4) Brihaspati, Chap. XXV, 38 

(5) Vishnu, Chap. XV, 5. 
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groom with sulka for thai express purpose, after the death of the 
father should be regaried as an appointed daughter. Such a 
daughter takes an equal share of the patesnal wealth.” (1) 


Manu says; “ Ret the son of gn eppointed daughter offer the 
first funeral cake to his nother, the second to her father and the 
third to the father’s father.”(?) Commeniary—The word * Asyah’ 
(of her) should be read into the last clause, 


_ Here ends the chapter on “the appointed daughter and her son.’ 


. CHAPTER XX. 
On the son by a twice-marrizd woman. \ 


On this subject, Vishnu says: “ The Zourth in order is the son 
by a twice-married woman.” (3) 


Manu says: ‘ The son whom a woman either forsaken by her 
lord or a widow begets cf a second husband whom she married out 
of free will is called the son of a twice-married woman.’’(‘) Com- 
mentary—After ‘begets’ the word ‘ savernat’ (of one equal in 
caste) must be read. ' Punarbhutva’ means“ having married a 
second husband.’ 


Yajnavalkya says: “A son begotten upon the wife (of 
another) whether deflowered or not is called the son of a twice- 
married woman.” (2) 


Katyayana says: “A son begotten or a woman who deserting 
an impotent or degraded husband marries a second is the son by 
a twice-married woman. He clearly belorgs to the begetter.”(°) 


Here ends the chapzer on ‘ the son by a twice-married woman.’ 








(1) Colé. Dig., Vol. II, 356, 2 & 8. 

(2) Manu, Chap. IX, 140. 

(3) Vishnu, Shap. XV, 7. 

(4) Manu, Okap. IK, 175. 

(5) Yajnava tya, Chap. II, 130. 

(6) Cole. Dig., Vol. IT, 388, CCLXVIII. 


4 
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CHAPTER XXI. 
` On the son of a maiden: 


Vasishtha says: “ The son of a maiden“is the- fifth in rank. 
The son “whom an unmarried damsel produces through lust in her 
father’s house is called the son of a maiden and becomes the son 
of his maternal grandfather. So sages have declared. On this 
point, they also quote the following verse: ‘By the son whom an 
unmarried daughter produces from a man’ equal in caste, the 
maternal grandfather becomes a father. He shall offer the 
funeral cake and take the wealth. ”(!) Gommentary— Kamat’ 
means < of-her own free will? ‘Apradatta’ means ‘unmarried.’ 
< Tulyatah’? means ‘from a man equal in caste.’ l 


Baudhayana says : “ The son begotten on a damsel not married 
and not given is called the son of a maiden.” (°) Commentary— - 
“< Asamskrita’ means ‘devoid of the samskara of marriage.’ 
< Anatisrishte’ means ‘not given.’ 


The Brahma Purana says: “The son begotten upon an unmar- 
ried woman in ker father’s house by a man equal in caste is called 
the son of the maiden and becomes the son of the man to whom she 
is afterwards given.” (3) ` 


Narada'says : “ The husband should be regarded as the father 
of the son produced by his wife while a maiden, the son of the 
` pregnant bride and the son of concealed birth. They are also 
declared heirs to his wealth.” (4) Commentary—‘ Sahodha’ means 
‘conceived in the womb at the time of marriage.’ Here if the 
maternal grandfather has no son, then the son of the maiden and 
the son of the pregnant bride are his sons. If the maternal grand- 
father has sons, then they are the sons of the husband. Where 
both are sonless, they are sons of both. So says Parijata, 


Here ends the chapter on ‘ the son of the maiden.’' 





(1) Vasishtha, Chap XVII, 21, 22 and 23, 

- (2) Banudhayana, IT, 2, 8, 24... x 
(3) Not found. o 
(4) Narada, Chap. XIII, 17` 


1 . \ 
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| CHAPTER. XXII. 


On th= son of conceaed birth, 


On this subject, Vismu says: “Tse son of concealed birth is 
the sixth in rank. He. belongs te him on whose wife he was 
begotten.” (1) i i 


Manu says: “A son born in whose house soever, if. his father 
could not be discovered, belongs to the husband of the wife of 
whom he is born; and is called the son of concealed birth in his 
house.”(?) Commentary—‘ Talpajah ? means ‘born of the wife.’ 
As the owner of the seed is not known, he certainly belongs to his 
mother’s caste. This ‘would be so in the absence of suspicion of 
connection with one of imerior caste. But where such suspicion 
exists he is unfit for all parposes and wculd belong to the pratiloma 
class. 


Here ends. the chapter on ‘the son of concealed birth.’ 


CHAPTER XXIII. 


On the con of the pregrant bride. 

On this subject, Vishau says: “The son of the pregnant bride 
is the seventh inrank.”(©) | Commentary—The son of the pregnant 
bride belongs to the huskand who marries her. Here Prakasakara 
considering that the metras relating to the marriage ceremony 
apply only to maidens, questions the sun-skara of a pregnant woman. 
He concludes by saying that according to others, there is a mode 
pointed out in the Srutis >f repeating tae same sumskara according 
to the form prescribed in the Atharvana Veda, But really the 
word ‘samskara’ contemaiates purification by homa and other karma 
distinct from that produzzd by the mantras recited atthe time of 


marriage. 
. 


Manu says: “Ifa regnant woman, whether known or not 
known to. be pregnant, is-married, the con iù the womb belongs to 
the husband and is callež the son of ths pregnant bride.” (‘} 


Here ends the chapzer on ‘the son of the pregnant bride.’ 
S. SIPARAMA SASTRI. 








(1) Vishiia, Chap. XV, 13 cnd 14, (2) Manu, Chap. IX, 170. 
(3) Vishnu, Chap. XV, 15. : (4) Manu, Chap. IX, 178. 
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NOTES OF INDIAN CASES. 

Queen-Empress: v. Motha, I. L. R., 20: M., 239. There seems to 
us to be very little doubt that it' is competent'to a court asked to give ` 
sanction under S. 195 to hold an enquiry and record other evidence than 
that already-before it, It is one thing to say thas such a course is legal, 
but it is quite another to. recommend it as proper. The policy: ‘of: 
the law requiring sanction before a prosecution for perjury is to ensure 
that only gross cases shall be brought before the criminal tribunals and- 
that there should be no reasonable possibility, of the offender escaping 
justice. If the culpability was not manifest of the face of the record, 
it would seem to-us highly undesirable to determine whether a particular 
statement can be proved to be false. If recording of additional evidence 
was contemplated, S. 195 would have. made.'a reference to such preli- 
minary enquiry as might be necessary. The absence of that language: 
which appears on the other hand in S. 476 is an index to-the undesira- 
bility of such a procedure, 


Balusami Pandithar v. Narayana Rau, I. L. R., 20 M., 342. 
There is an interesting question of Hindu law in this case as to whether’ 
asister’s son’s son-or a maternal uncle’s son is.the nearer heir. The 
case forcibly illustrates the meagreness o} the Smritht law. Courts have 
had to evolve from a very few texts the whole class of heritable bandhus 
and the relative superiority- of the members of that body, Both the 
individuals named are of‘course in the class of'atma bandhus. No rule of 
preference within each class Kas been in terms laid down: The learned 
` Judges have had recourse to: two principles for the purpose of arriving 
at a conclusion inthe case. Oneis, the sister’s son’s son claims relation- 
ship through a nearer ancestor of the propositus, namely, the father, than 
the maternal uncle’s son. Another, thata bandhu, ex-parte paterna, ‘is 
preferable to a bandhu, ex-parte materna. The latter principle is. supposed 
to underlie the. order of enumeration. of the bandhus of each. class,, the 
father’s sister's son being mentioned, first. Other: ‘cages may: be conceived 
in which these two principles may come into conflict. Which of them is 
then to prevail és not indicated by the learned; Judges: 

Ponnambala Pillaiv- Sundarappayyar, LL.R., 20 M., 354. This 
case raises rather a novel question of. Hindu Law.. There was a contract 
for sale of property made. by a father to whom a son is born after the 
contract; and the vendee obtains a decree for specific performance in a 
suit against the father alone. The question raised is whether the son 
has any right to recover his share. The father contracted to sell the 
whole, and there is no doubt that,he was perfectly justified in doing so, 

It is equally clear that the fathér’s right to deal with the son’s share also 
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is subject to the condition taat there should be justifiable necessity or an 
antecedent debt or at least » sufficient enquiry of the purpose on the part 
of the purchaser. The fast that there was e binding obligation upon 
the father would entitle tha purchaser to recover damages if the father 
failed to complete the purchase. Is there ary dificulty in regarding 
the antecedent obligation as of the same character as an antecedent debt 
so asto justify the alienation 2 Even though by operation of law, an 
undefined share of the property has passed to the son by his subsequent 
birth, it seems open to question whether there is anything wrong in 
extending the scope of the father’s power to a ienate in discharge of his 
antecedent debts to alienafions in discharge o? other antecedent obliga. 
tions. Nor do we see why the son should be m a better position than a 
purchaser from the father with notice. The point is, however, one not 
free from difficulty and should have received, we think, better treatment 
at the hands of the learned Judges. 


Krishnasami Ayyanzar v. Ranga Ayyangar, I.L.R., 20 M., 369. 
A decree for partition having been made, an agreement was entered into 
with reference to a portion of the property wh.ch fell to the share of one 
of the plaintiffs who died, h.s share passing to a survivor, A suit brought 
upon the basis of that agreement for the property agreed to be given was 
dismissed though it was hdd that an action for damages would lie for a 
breach of contract. According to the present Code, there is nothing to 
prevent the ‘agreement forrting the subject of afresh suit. In the case 
of decrees for money where there is an uncertified payment, a fresh suit 
does not lie for the recovary of the money, but only for damages for 
breach of the contract to ce=tify. Butan agreement to deliver land might 
‘well form the subject of a =resh suit. 


Rangayya Appa Rap v. Ratnam, I. L. R., 20 M.,392 Ina suit 
to set aside a distraint, it was held that the pa-tah was improper and the 
distraint was set aside. Ira subsequent suit to recover rent upon the 
same pattah, it was held by Subrahmania Atyar and Boddam, J.J., that the 
decision of the Revenue Ceurt has not the forze of res judicata. There 
can be no doubt that the learned Judges are r.ght, having regard to the, 
language of S. 13. But thare ought to be a more satisfactory statement 
of the law in the statute ccncerned. 


Vasudeva Upadyaye v. Visvaraja Thirthasami, I. L. R., 20M.,, 
407. An appeal against ar: order of remand was disposed of by a single 
Judge of the High Court ani the question was whether an appeal lay frora 
his order under 8.15 of the Letters Patent. We have already expressed 
our opinion that such an appeal does lie and that the Code of Civil Pro- 
cedure does not overrule S. 15 of,the Letters Patent, 2 MJ. 343. We 
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must express our concurrence in the view of Subrahmanta Aiyar, J., 
and can only add our regret that the question was not referred to a 
Full Bench. 


- Ramalinga Chetti v. Raghunatha Rau, d; L. R., 20 M.,418. The 
plaintiff sued the defendant for money due upon a balance of account, 
The defendant alleged that the balance was in his favor, The defend- 
ant first stated that he would fle a separate suit for the recovery of the 
balance but afterwards asked leave for the amendment óf the written 
statement and for the insertion of a claim for the balance. The Sub-J udge 
refused the amendment and the High Court upheld the refusal. The 
plaintiff did not ask for an account, because he was the accounting party. 
We think there is nothing to prevent the defendant claiming a decree 
for the actual balance in case upon taking accounts there was such a 
balance in his favour. ` It is niot necessary that the suit should have been 
one for an account to entitle the defendant to a decree for the balance, but 
it was quite sufficient if the taking of accounts was necessary for deter- 
mining if there was a balance due to the plaintiff. It may be that S. 12 
does not bar a separate suit, but the defendant is entitled and it is 
undoubtedly convenient to have the question of what amount is dae to 
him settled in one and the same suit. 


Uthunganakath Avuthala v. Thazhatharayil Kunhali, I.L.R,, 
20 M., 435. We doubt the correctness of the decision in this case. An 
agreement not to demand compensation for improvements previously 
effected, does not appear to us to come within the scope of S. 12 of 
the Tenants’ Improvements Act of 1887, It is certainly open to the 
tenant not to claim improvements in the suit or to agree to a compromise 
whereby he relinquishes the claim and it follows to our mind that he 
could do so before suit. The policy of the law is to invalidate con- 
tracts entered into in anticipation and to prevent the landlord profiting 
by them as such bargains are notoriously improvident. We think the 
grammatical interpretation of the section as wéll as the logical is against i 
the view taken by the learned Judges. on , 
Ramasami Kottadiar v Murugesa Mudali, I. L. R., 20 M., 452. 
The property of a debtor who had become insolvent, and as regards whose 
property a vesting order had been made was attached in execution of a . 
decree against him. This attachment is clearly illegal: When the vesting 
order is discharged we do not think that the attachment can be deemed to 
have been subsisting. Atall events, at the same time the vesting order ig 
discharged, a composition deed to which the attaching creditor was a party, 
vested the property in the trustees,. It appears to us that the trustees 


84, ‘THE MADRAS LAW JOURNAL. [vOL. VII. 


take the property free from attachment. The attachment was invalid 
during the subsistence of the vesting order and the moment the vesting 
order was withdrawn the property passes to the trustee under the com- 
position deed. The view taken by the learned Judges that the trustees 
take the property subject ta the attacl®ment does not appear to us to be 
sound. 


Barbar Maran v. Ramana Goundan, I. L. R., 20 M., 461. The 
decision in this case is one 3f considerable importance, Payment to one 
of two joint mortgagees is 1eld'to be a sufficient discharge. The Chief 
Justice and Shephard, J. , dissent from the English case of Steeds v. Steeds, 
22 Q. B. D., 540. We thin< there is considerable force in the argument 
of tke lensi Judges ‘against the correctness of the decision .in the 
English case. There is no doubt that the view taken should be the law: 
even though it be not. 


Gantapalli Appalamma v. Gantapalli Yellayya, J. L. R., 20 M., 
470. There can be very little doubt that the decision in Queen-Hmpress 
v. Kannatha Achari, I. L. 3., 17 M., 260, was rightly overraled in this 
case. The adultery of the husband which entitles the wife to claim 
separate maintenance cannot be confined to the offence defined in the ` 
Indian Penal Code. The words ‘living in adultery’ point of course toa 
continuous course of conduct as explained by Shephard, J. But the 
conduct continued need not be what is punishable under the Penal Code. 





SUMMERY OF RECENT CASES. 


Ciril Procedure Code, S. 108 — Decree ex-parte—A ppearance-—Pleader 
b retained in suit but not instructed. 

Shankar Dat Dube è. Radha Krishna. 

A. party defendant retained a pleader to defend the suit against 
shim. and the pleader filed a vakalatnamah and did certain acts for the 
defendant: However, when the suit came ‘on for hearing the pleader 
came into Court and statec that he had no instructions and could not go 
on with the case, practicelly, that he had retired from the case. The 
Court proceeded with the suit and made a decree in favour of the 
plaintiff. ` 

Held: that this decre2. was a decree ex-parte within the meaning of 
S., 198 of the Code of Civil Procedure. Bhagwan Dai v. Hira (1. L. R., 
19 à., 355) and Jonardan Dobey v. Ramdhone Singh (I. L. R., 23 C., 
738) referred to. Sahibzela Zein-ul-abdin Khan v. Ahmed Raza Khan 


(L. R, 5 I. A., 233) distinguished :—The Allahabad Weekly Notes for 
1898, p. 17, 


d 
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Civil Procedure Code, Ss, 483 and 568-—Appeak—0rdor 
refusing attachment. 


a 


Amba Prasad A Narain Das. 


No appeal lies under 8. 588 8f the Code ef Civil Procedure from an 
order dismissing an application under S. 483 of the Code for an order 
for the attachment of some property to meet any decree which the 
“applicant might obtain under. S. 90 of the Transfer of Property Aob, 
1882 :—The Allahabad Wek Notes for 1898, p. 18. < 


ee . ` eran 


` 


; 7 3 
Civil Procedure Oode, 8. 440— Guardian and thinor—Suit brought on 
behalf of a minor by a person other than the minor's a pentane: ; 


Sham Krishna v. Ram Das. 


‘e Where a suit was filed on behalf of two minors by a person who 
was not the certificated guardian of the minors, there being a guardian: 
duly appointed by a competent Court in existence at the time, it was held | 
that the suit wis wrongly brought, having regard to. S, 440 of the Code, 
of Civil Proced are, and that the plaint should have been returned for, 
amendment, and that the defect in the form of the suit was not’ cured 
by the fact, if it was one, that the person appearing therein ag guardian of 
the minors was the karta of a joint Hindu family of which all-the plain- 
tiffs were members, Beni Ram Bhutt v. Ram Lal Dhukyi (1. L, R., 13 
C., 189) referred to:—The Allahabad Weekly Notes for 1898, p. 9., 


— 


Act No. IX of 1887 (Provincial Small Cause Courts Act), sch. 

` di, el. 31—Civil Procedure Oade, s. 586—Suit of the nature - 
saguna by a Court of Small Causes—Suit for gamen ‘for a 
: . eviction from land—Jurisdiction. l 


Prasadi Lal v. Imdad Husen. -~ 5 À TEN 


_ A suit to recover damages on account of the alleged anuk evic- 
tion of the plaintiff from immovable property is not a suit falling within 
clause 31 of the second schedule to Act No. IX of 1887, ‘though’ the 
profits of the property may be a measure of the damages claimed. 
` Kunjo Behary Singh v. Madhub Chandra Ghose (LL. R., 23 C, Bes) 
followed ;— The Allahabad E Wek Notes je 1898, p: 10. 
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Admiralty—Damage by collision—Public body entitled to damages. 


The Owner of No. 7 Steam Sand Pump Dredger v. The Owners of 
S.S. “Greta Holme.” ‘The Greta Holme.” [1897, A. C. 596]. 


“Tt is clear law that ic general a person who had been deprived of 
the use’of a chattel through the wrongful act of another is entitled to 
recover damages in respect thereof, even though he cannot prove what 
has been called tangible pezuniary loss by-which is meant that he is a 
definite sum of money out 02 pocket owing to the wrong he has sustaind,” 
It was attempted in this case to limit the application of this principle 
of law by excluding from iis operation casas -vhere the person injured 
happens to be a public body that has a duty cast upon it to be discharged 
for the benefit of the pubic and consequently cannot in any sense be 
said to own a chattel so as to derive for itself some profit by the use of 
it, The House, however, by a large majority refused to accept this 
limitation, The steamshin Greta Holme beloaging to the respondents, 
owing to her negligence, enllided in the rive? Mersey with the Steam 
Sand Pump Dredger No. 7, which is the property of Mersey Docks and 
Harbour Board the aie and in conseqtence the-respondents were 
condemned in damages, tte amount of it being left to the Registrar for 
determination. The Registrar refused to allcw the plaintiffs one main 
item, 4.e,, a sum of money representing the lcss to which the plaintiffs 
were put to during the tire the dredger was under repair. The main 
reason assigned was that the-plaintiffs were notin the position of a trading 
company and were not eritled to claim loss of profits, and although 
their dredging operations were, no doubt, delayed by the disabling of 
the dredger, it does not appear to us thatthe plaintiffs have sustained 
any tangible pecuniary lose.” This decision 02 the Registrar was upheld 
by the President of the Probate Division and by the Court of Appeal. 
The plaintiffs then preferr=l an appeal to the House of Lords and that 
House reversed the decision of the Courts selow and held that the 
plaintiffs notwithstanding that they were a bublic body were entitled 
to the right to which they would have been entitled if they had been a 
private body or individual . 





Declaration with respect to rights over which there is no jurisdiction. 


Barraclough v. Ezown and others [1897, A. ©. 615]. 


S. 47 of the Aire ard Calder Navigation Act, 1889, enacts that 
where any vessel is sunk the river Ouse and abandoned by its owner, 
it shall be lawful for the cndértakers to remcyve the wreck and recover 


c 


PART ri, | mäi #kaDRAS Law soURNAL. 82 


their expenses df such-removal from the owner of the vessel in. a court 
of summary jurisdiction. The plaintiff who was the secretary to the 
undertakers of the rivers, Aire and Calder, and in whom the navigation 
of the river Ouse had been vested sued the defendants for the ‘recovery 
of the sum they had expended in w?moving their steamship J. M. Lennard, 
which had capsized and sunk’ in. the river .and subsequently aban- 
doned: by.the defendants her owners. The action was brought in the 
High Court ahd purported to be based upon S. 47,. mentioned above. 
The House of Lords held that at common law the defendants were under 
no. liability to pay these expenses and that ag the liability. was one 
created by a statute it could be enforced ‘only in the way which the 
statute. has provided for its enforcement, .The House was, therefore, of 
opinion that the High Court had no jurisdictién to entertain the suit. 
An argument was advanced for the plaintiffs, i.e., that although the 
High Court might have no power to grant a debt decree, it may grant a 
declaration that on a true constitution of S. 47, the plaintiffs were entitled 
to recover the amount from the defendants. The House overruled this 
argument without any hesitation: In so doing, Lord Watson, a meniber 
of the House observed:— `. - i f 


“ In the absence of authority, Iam not prepared to hold that the 
High Court of Justice has any power to make declarations of right with 
respect to any matter from which its jurisdiction is excluded by an 
Act of the Legislature; and were such an authority produced, I should 
be inclined to overrule it. The declaration which we were invited to 
make could be of no practical utility, and it would beran interference by 
a court having no jurisdiction in the matter with the plensry- jurisdiction 
conferred by the Legislature upon another tribunal.” 


——. 





Hasements—Benefit to dominant tenement. 


Simpson v: The Mayor, &c., of Godmanchester and another, 
[1897, A. 0: 6961. 


s The appellant brought an action against the respondents for an 
ihjunctioh to restrain them from trespassing upon or interfering with 
his locks on the banks of the river Ouse. The plaintiff had certain locks 
on the banks of the river within his estate by which the water of the 
river can be let out in times of flood into the fields on the sides of the 
river and thus save the lands lower.down from inundatjon, The res- . 
pondents were the owners of some lands lower down the river from the 
point where those locks were situated and they from time immemorial 
enjoyed as of right, and without interruption, the-right of opening these. 
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locks in times of flood or anon every likelihood of flood and thus save 
their lands from damage by inundation. Imthc Courts below the plaintiff 
contended that this was a n3w kind of easement unknown to law and as 
such ought not to be recognised. But thie contention was overruled by 
the Lord Chancellor arti ozher Judges gvhc sax with him in the Court of 
Appeal (vide 1896, 1 ch. 214, and VI, M. L. J., 116). The plaintiff then 
preferred this appeal to the House of Lords end raised a new.question 
there that an easement of the nature said zo Lave been exercised by the 
respondent corporation cantot be legally coast:tuted in favor of the lands 
vested in the respondent 2orporation as continant tenement inasmuch 
as lands other than those cf the respondents to which no such easement 
is, attached were benefited by its exercise. This contention, however, 
was rejected by the Houge. Lord Watson ir delivering judgment said :— 
“ Eut the proposition is as cestitute of fourcdation in authority as it is, in 
my opinion, unreasonable. It is no doubt one of the essential character- 
istics of a legal easement that its exercise shal be for the use and benefit 
of the dominant estate. Eat there is no aw to the effect that an ease- 
ment which is serviceable end beneficial to thet estate shall cease to exist 
whenever from the nature o2 the right its exercise by the dominant estate 
corfers, or tends to confer, some benefit upon dther lands or tenements.” 
The decision of the Court o2 Appeal was therefore confirmed. 

7 i oe } 





Trade name-—Cemmon law righ: in name—Fraud. 


The Birmingham Veneger Brewery Ccmpany, Limited, v. Powell, 
“MBOH, A. ©. 719}. 


Turner, L. J., said in B ergess v. Burgess [1e58, 3 D. M. and.G., 204]: 
“No man can have any right to represnt his goods as the goods of 
another person, but ih applivations of this Eind it must be made ott that 
the defendant is selling Lis own goods as the goods of another.” This 
proposition has been accepted and acted upan by courts of Justice for along 
number of years. A daring, and we hope a last, attempt was made in 
this case to shake the auth ority of the dic-um above cited. The respons 
deat had for a number of years been manifacturing a sauce, in accord- 
ance with a secret recipe, end selling it in the market under the name 
of “ Yorkshire relish.” Tke name had come to mean in the market the 
respondent’s manufacture. The appellacts recently began to manu- 
facture a similar sauce and sold it in the mar<et also under the name of 
“Yorkshire relish ” so thas the public bought it under the mistaken belicf 
that it was the respondents manufacture thot gh many of the purchasers 
did not know the respondant by name in connection with the manu- 
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facture. Under these circumstances, Stirling, J „ and confirming his l 
decision, the Court of Appeal granted an injunction to the’ respondents 

restraining the appellants from using.the expression “ Yorkshire relish” 

on their labels. ‘The appeal was argued for three days in thé House and 

the decision of the Courts below was finally conffrmed. One new point 

that was settled by the decision’ of the House in this case is that it is 

wrong to suppose that one trader cannot pass his goods off as the goods 

of another within the meaning of the rule above cited, unless it be shown" 
that the persons purchasing the goods know of the manufacturer by 

name, and have in their minds at the time of thg purchase the idea that 

they are made by that individual. The House unanimously overruled 

such a contention and confirmed the decision of the Conrt of Appeal 

[vide 1896, 2 Oh., 54.] - ao e . 
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London :—Price S. 10. 

, _ The Mind.---A monthly Journal of Science, Philosophy and Religion, 
edited by John Emery McLean; published by the Alliance Publishing Com- 
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The Sedition Act:—The Government has at last succeeded in pass- 
ing its sedition law. The whole Native and Anglo-Indian communities 
opposed the measure. Responsible members of Government ridiculed 
the opposition, One high -placed official said he wanted a strong weapon 
in the armoury of Goterrment. Angpher made fun of the stupidity of 
the opposition in pretending to be able to influence the Government. 
Mr. Chalmers stated in hie opening speech on the occasion of the intro- 
duction of the measure tkat it was the enactment of the English law. 
At the time of the passing of the measure when it had been shown that 
his Bill was not the English law, he turned round and said that that law 
would not suit the circumstances of this country. The Anglo-Indian 
community is told that the Government alone is responsible for the good 
government of the country and they knew better what sort of law was 
necded in the present circamstances of the country. We are assured at 
the end thatthe Governmeri only wanted agiant’s strength and they would 
not use it like a giant, Can we suppose, that the Government that 
could not keep their heads cool over the murder of ono European officer 
or two by some ignorant and foolish man who had absolutely no con- 
nection with the rest-of tte community, can be trusted to keep within 
the limits of moderation end sound judgment when a cry comes from 
any quarter to enforce the law. that is enacted? We think the Sedition 
Act is a most unhappy measure and a more suicidal step was never 
taken by the Government of this country. 


The Madras Advocate- Jeneral :—Intelligence has at last been received 
of the appointment ‘of an Advocate-General direct from England in pre- 
ference to the distinguished lawyer who has been doing the duties of that 
office, It would have been an act of singular political wisdom of which 
perhaps the present Government is incapable if the Hon, Mr: Bhashyam 
Aiyangayr had been confirmed in his place. It would certainly have been 
an act calculated to pronote the best interests of Government; and an 
Advocate-General second to none that has ever preceded him in the office 
and probably superior to most of them would have been secured for the 
service of Government, A late distinguished Judge of the Madras High 
Court who knew Mr. Bhashyam Aiyangar only as he was 15 years ago 
and had seen Mr. John Bruce Norton and Mr. John D. Mayne in their 
best days at the bar, in a letter to a friend in Madras, wrote about 
Mr. Bhashyam's appointment as Advocate-General, “I was rejoiced to 
see Bhashyam Aiyangaz’s appointment as Advocate-General. There 
has never been an abler nan at the Madras Bar in my judgment,” We 
are having instead a lawyer from England unacquainted with any of 
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the Indian enactments and a stranger to the Revenue history of the 
country or the usages and customs’ with reference. to which he is 
likely to be called upon to advise. It is not like.the appointment of ~- 
a Judge who will have both sides placed before him by competent 
lawyers before he is called upon $o pronounce his judgment, in which 
case general legal attdinments of a high order would be a sufficient 
qualification. If the new man be barely equal to the duties of his 
office without landing the Government in blunders of one kind or 
another at the beginning of his career, this is the best we are entitled 
to hope. We venture to think that if the dpinions given by Mr. 
Bhashyam Aiyangar during his one year’s incumbency of the office 
be collected, they will show better judgment. and greater knowledge 
and research than those of any of his predecessors for a corres- 
ponding period. We do not say this in dispraise of Mr. Arnold 
White; for we know nothing against him. But we cannot but think 
that the Secretary of State, or-as we are informed, the Government of 
India has committed a serious mistake in the supersession of Mr. Bha- 
shyam Aiyangar. 


¥ 
* * 


Disposal of Miscellaneous cases in the Madras High Court :—With 
the advent of our present Chief Justice commenced the period of quick 
disposal of criminal cases. No criminal case, as 4 rule, is pending for 
more than five months in the High Court of Madras. But execution and 
other miscellaneous appeals and civil revision petitions under the Small 
Cause Courts Act and S. 622 of the Civil Procedure Code were much 
neglected and were pending for a year generally and sometimes two 
years. This was really bad. As remarked by Sir Barnes Peacock, 
the troubles of a litigant in India begin after he obtains a decree. ` But 
within the last six months a change has come over this and the great 
attention devoted to the disposal of miscellaneous cases has reduced 
the arrears under that head very greatly and we believe that no miscel: 
laneous, case is now allowed to be pending’ for more than six months. 
Even speedy injustice is sometimes better than tardy justice. Weare — 
of course obliged to the Chief Justice for this improvement in the: dis- 
posal of miscellaneous cases. ; ; 

EE 

Sittings ` in "the Madras High Court : — We would respectfully, draw 
the attention of the Chief Justice of Madras to the great inconvenience 
caused to the parties and practitioners by the arrangements made by 
His Lordship as regards the sittings of the Judges. In Calcutta and 
Bombay, the sittings are arranged for whole months, so that all inter ested, 
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are in a position to form an approximate idea as to what kind of 
‘business will be taken up by the Court and when particular cases are 
likely to be reached. In Madras, however, ib is' next to impossible to 
know except late on the previous evening when a case is likely to come 
on. The sittings are arr anged only fot a week and they are frequently 
modified from day to day during thé course of the week itsolf. This 
‘entails great difficulty in the preparation of cases; for one has to 
be ready in a very large number of cases at the same time in the expec- 
tation of any one of them being taken up the next sitting. As this is 
extremely difficult, the ‘parties have necessarily to suffer by the insuffi- 
ciency of the preparation. Again cases come on for hearing at such 
short notice that practitioners are not able to avail themselves of the 
instructions of their clients who have to be telegraphed for from long 
distances, and parties whose places of residence are at considerable 
distance from the railway station or have to perform several days’ 
journey before reaching the Presidency town, are not in a position to 
give instructions to their lawyers. Thera is another source of incon- 
venience which adds heavily to the expense of the parties in the fre- 
quent changes in the sittings and the nature of the work allotted. 
Let us suppose a regular appeal posted before a Bench is not reached on 
the date for which it is pasted. It may be that that Bench does not sit 
again for a week or a fortnight, or it does not do regular appeals. 
Then the party has to go back to his place and return against the day 
when it is posted again. Now it may be that the case gets lower down 
in the list, earlier cases having been got ready in the meantime. It is 
the experience of almost every practitioner in Madras that in the more 
important cases a client has to perform his journey to Madras from 
half a dozen to nearly a dozen times before the case is actually heard. 
The Chief Justice has set his face strongly against the practitioner 
handing over a part-hearc case or & case that has come back after the 
return of the findings called for, and the Chief Justice is generally averse 
to passing over cases for the convenience of a practitioner engaged in 
another court. But the difficulty of handing over a case which you 
learn to be posted only the previous night, especially if the records 
happen to be bulky, is almost insuperable. If he were only able to 
realize a tithe of the difficulties felt by the parties and practitioners, 
we feel sure he would be inclined to apply the remedy. Things were 
not so bad some years ago- even during the time of the present Chief 
Justice. It may be that the work on the Original Side causes a certain 
amount of dislocation in the arrangements, but any difficulties arising 
from it can be easily surmounted. We understand that representations 
were made to the Registrar to bring the inconvenience to the notice of 


PART II. | THE MADRAS LAW JOURNAL. 98 


the Chief Justice. Much of the incovenience felt by the public is shared 
by the office itself in getting ready cases of one class or another ata 
moment's notice. We can easily suggest an arrangement of the sittings 
which will meet all the difficulties and will be welcomed by everybody 
concerned. The sittings should bè issued for 2 or 3 months at the same 
time. Taking the present number of judges, when three appellate 
Benches sit, one Bench may do only regular appeals week after week, 
another second appeals in the same manner, and a third Original Side 
appeals, City Civil Court appeals, criminal cases and miscellaneons cases. 
This arrangement may be modified on Mondays when the third Bench may 
be split and one of the judges sit in the Insolvency Court and do the 
settlement of issuey and other admission work on the appellate side. 
When there is a sufficient amount of work on the Original Side to occupy 
two judges for a fortnight or a month, there need only be two Benches 
on the appellate side, the second of which may do first appeals one week 
and second appeals next week. When two judges are sitting on the Original 
Side, no original side appeals need be taken by the appellate benches. 
The important thing is that the sittings should be Jong and continuous, 
Everybody will have sufficient notice of the nature and amount of the 
work and can adjust his other arrangements to suit the sittings pre- 
viously arranged. We would strongly impress upon the Chief Justice 
the desirability of clearing of the present confusion, in the interests 
of all concerned. We cannot doubt that if the other Judges be at 
all consulted by his Lordship, their opinion will decidedly be in favour 
of our suggestion. The whole body of mofussil clients will vote to a man 
in favour of it. And the office will only be too ready to fallin with it. 
Whose interest then can it be to uphold the present confusion ? 


aa 


The Law of Railway seats :—A judgment of much interest on both 
sides of the water, because it constitutes a precedent in the law of rail- 
way seats, was recently delivered in London. It appears thata gentle- 
mar travelling from London to Hastings had occasion to leave the 
carriage ab Tunbridge Wells, and took the usual precaution to reserve 
his seat by leaving therein his umbrella and newspapers. While he 
was absent another passenger seized his place and refused to vacate it 
uatil forcibly ejected. The ejected passenger brought an action against 
the original owner of the seat, and the latter entered a counter-claim 
for similar damages. The claim for damages for ejectment was dis- 
missed and the counter-claim allowed, the court holding, in effect, that 
the universal mode of retaining a reat in a railway carriage is a most 
reasonable and convenient one. By no means the least important point 
in the judgment referred to is the court’s assertion that a holder of a ` 
seat is privileged to use reasonable force to eject an intruder.—The 
Albany ‘Law Journal. . 
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The late Sir Frank Tecan :—The English papers ave full of 
atories of the late Sir Frank Lockwood. whose untimely demise haa 
already been noted in these columns, The Daily Telegraph says that 
his first appearance in the Chancery Divisior occasioned’ much sur prise 
to the learned judge who was pres@ling. * What brings you here, 
Mr. Lockwood 2?” he said. Nothing abashec by so unfamiliar a ques~ 
tion, Sir Frank looked at the outside of hir brief, and replied in a matter- 
of-fact way. “Three and one, my lord, m=rely three and one,” alluding; 
of course, to the number of guineas marked on his brief as regards the 
first amount, and the gmejler sum having reference to the WA AAN 
fee. After successfully defending a prisoner in the Criminal Court, who 
had put forward a very sasisfactory alibi, Sir Frank went for a walk in 
the circuit town, and during his perambulations he met the judge who 
had presided. Addressing him, the learred judge said: “ Well, Lock- 
wood, that was a very good alibi.” “Yes, ny lord,” was the answer; 
“ I had three offered me, aad I think T selected the best.” Unlike many 
persons whose “ impromptus” require apparently a long period of 
incubation, Sir Frank Lozkwood’s genius was essentially ready to the 
occasion. A good sample of this faculty is afforded in connection with 
a case where a director xf some doubtful company was being cross- 
exemined. He was giving-evidence bearing upon a rather shady. history, 
when Sir Frank put the onestion to the promoting director: “ Now, tell 

me, Sir, when did you firs: determine to toat this company?” ‘ Float 
this company?” asked =be witness. with tiome surprise; “I don’t 
know what you mean by ‘floating’ the company.” “Very well, then,” 
replied Sir Frank, “I ill make my  mesning perfectly clear. By 
floating the company I refer to the operaticn which almost invariably 
precedes the sinking of = company. Də you understand me now! Pp? 
This illustration evidently impressed the witness sufficiently, and during 
the remainder of his evitlence he was disconcerted to such a degree 
that he fell an easy viccim to the skil of the experienced lawyer. 
The St. James’ Gazette dds that Sir Frank was fond of telling stories 
against himself. “I was defending a man at York once who was 
accused of stealing cattle— ‘ beasts ’ they call them up there. I said 
to a witness: ‘Now, my man, you say you saw so-and-so; how tar 
can you see a beast to kaow it?’ ‘Justas far off as I am from you,’ 

he replied instantly, amicst roars of langate- all over the court.” Once 
he went to a religions mesting at which cudze Waddy, a cirenib friend, 
was speaking. Mr. Waidy thought’ the visitor looked vynical, and 
turned the tables by saying: .“ Now, ny dear friends, Brother Lock- 


wood will lead us in a hymmn.”—The Albeny Law Journal. 


s 


We take the liberty of extracting the fcllowing from an interesting 
annual address delivered by President Whitaker in the New York State 
Bar Association. 
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The Prevalence of the crime of Perjury. 


“In closing I desire to say a few words upon what I consider the 
greatest existing evil in tue administration of justice, the prevalency of 
the crime of perjury in legal proceedings, ang to make one or two 
suggestions towards a partial femedy. The profession, I believe, 
gonerally concedes that perjury is at the present time the most prevalent 
and’ dangerous crime—and the most-seldom punished. 1t has come to 
such a. pass that men standing high in the community apparently think 
nothing of swearing falsely to pleadings in order to delay and defeat 
justice. Most of this false swearing to pleadings is made safe and possi- 
ble by the use of that great perjury-begetting provision of our Code 
which allows allegations upon information and belief, and denials upon 
wantof information or belief. But in addition to swearing falsely to 
affidavits and-pleadiugs, many mien have no regard at all for the sanctity 
of an oath administered in a coart of justice. To such men the avtual 
defeat of justice, if it be to their pecuniary benefit, is viewed with com- 
placency, even though effected by perjury. I think it is the observation 
of judges and of practising lawyers that the crime of perjury is com- 
mitted in some form or other in at least five ont of every ten litigated 
cases. After talking to many lawyers and judges upon the subject, this 
is the lowest estimate I have received. When we consider the thousauds 
of litiguted causes that are tried in our State each year, it is simply 
appalling. It is an awful, but I believe a true, confession: It isa shame 
on our profession and a disgrace to our nineteen centuries of Christian 


civilization, 


s Were David now alive, he might again exclaim, “All men are 
liars.’ The cause of the increase and prevalency cf perjury is not hard 
to find. It arises largely from a weakening in the belief of future 
punishinent, and an apparent certainty of freedom from present punish- 
ment, The chief test of the obligation of an oath is based upon 4 belief 
in future punishment, as is evidenced by the form of the oath and 
manner of its administration, as recognized by law. If, therefoie, we 
eliminate all idea of future pnnishment for perjury, and inflict no 
present punishment, or, in other werds, abolish all punishment, both 
here and hereafter, it is.not to be wondered at that the crime will 
prevail, and that men will not hesitate to commit it to further their 
interests. For punishment is the great deterrent to crime, From the 
year 1830 to 1896 there have been on an average three convictions a 
year for perjury. And during the last two years only one conviction. 
The crime is increasing, and the punishment decreasing. Unless the 
commission of the crime of perjury be checked, the enforcement of rights 
or prevention of wrongs through the administration ‘of the justice will 
become a farce. Can the commission of perjury oe checked, and how ? 
Most emphatically yes; by the bench and bar; by the judges directing 
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investigation to be made by the district at-orney in all cases tried before 
them, when they have reason to believe pe~jury has been committed and 
can be proved. And by members of the bar simply being honest and 
true to their profession. “If the lawyers of this State would positively 
discourage false swearing on the part cf tacir own clients, and honestly 
endeavor to have it punished when committed by the clients of their 
adversary, the crime wou-d grow suddemy less. It is the professional — 
duiy of every lawyer to dd this. He owes it to himself; he owes it to 
his fellow-man ; he vwes i: to his country, and he owes it to his God. In 
populons counties there sould be a depar ment in the office of every dis- 
triet attorney devoted ént-raly to the proszention of the crime of perjury, 
where lawyers who desire to do their duty vould take such eases 7’ ;—The 
Albany Law Journal. 


` -Attachment of a Scho arship:—Vhe cuestion of what forms of pro~ 
perty may be taken in execution of a judgement has been presented in a 
new furn in the recent zase of Clezelard National Bank v. Morrow, 42 
S. W. Rep. 200 (Tenn). A perpetual scholarship had been conferred 
upon the defendant by vcte of the corporstion of a college. The defend- 
ant hud been a benefactor of the college and in acknowledgment of his 
favors, the college gave Lim the right to keep one scholar appointed by 
him at the institution to enjoy gratuiteusly all its advantages. This 
scholarship was attached under a decree in equity, aud sold by a master 
in chancery for the benofit of the credi-ors of the defendant; and the 
question arises whether this attachmert should have been permitted. 
No direct authority, strangely enougk, is to be found npon the point. 
The question, however, ic important, anc may have a wide application ; 
for if the attachment is a0 be allowed ir this case, similar rights as for 
instance, the right to appoint a patient t a free bed in a hospital, would 
a.so become subject to transfer in this simmary manner 


The Supreme Cours of Tennessee Jecided that the attachment in 
question was improper and principle and policy support this view. 
What cannot be assigned, obviously.carnot be taken in execution ;, and 
no righi dependent upcn the personal character of the holder can be 
assigned. For this reason a power of appointment to charitable uses 
under a will cannot be assigned ; for its exercise demands an effort o? 
judgment on the part of one particwar person. Doyley v. Attorney- 
Generul, 4 Vin. Abr. 435. In applyirg the principle to the present 
case it is unnecessary to decidé the exac nature of the college’s liability. 
Whether the obligation be looked upon as a binding agreement on the 
part of the college, a revocable offer, oz a gratuitous promise, the right 
or privilege conferred is in any case inssparably joined with the personal 

characteristics of the person intended zo make use of it. So long as it 
` lives in him he can no more transfer it to another than he can transfer 
his own mind. The co-lege conferred the power upon him in reliance 
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upon his personal judgment in making the appointment. No proposal 
was made for taking a scholar not designated by this one particular 
person ; and gross injustice might be done if the college were forced to 
accept the choice of another’ person who may have nothing to recom- 
mend his judgment apart from the fact that he js a creditor of him who 
was first intended to exercise the power. “The conclusion is inevitable, 
that the privilege of appoiutment under this scholarship is a personal 
matter, not assignable, and hence not properly subject to attachment ;— 
Harvard Law Review, 

Torts— Allurements to Children. —A. waterworks company maintain- 
ed upon its grounds a reservoir of water, attractive to small boys, who, 
to its knowledge, and without objection on its part, were accustomed to 
resort there. Held, that if the company took no reasonable precautions 
to prevent accidents, and one of the children, without negligence on his 
part, fell in and was drowned, the representatives of the deceased might 
recover damages from the company for his death. Price v. Atchison Water 
0v., 50 Pac. Rep. 450 (Kan). 


The court shows a tendency to take the untenable position that a 
failure to object to the entry of the boys on the land was equivalent to 
an express permission to them to come, but in general the opinion follows 
the line of argument in the Turntable cases, laying down a special rule 
for infant trespassers. Kefe v. Mil § St. P. R. K. Co., 21 Minn, 207. 
In the majority of cases where the cause of injury has heat a reservoir 
of water, as above, an opposite conclusion has been reached, some of 
these decisions being in jurisdictions which allow recovery in the 
Turntable cases. Peters v. Bowman, 115 Cal., 345. ‘There would seem, 
however, to be no distinction on principle between the two classes of 
cases. Inthe principal case the deceased had been repeatedly warned 
of the danger, and was apparently of such an age as to understand that 
it was wrong for him to go on the defendant’s land; this would place 
him in the position of an adult trespasser aad would justify a different 
result :—Huarvard Law Review. 








REVIEWS. 


The Indian Penal Code, by R. A. Nelson, Bar.-at-Law, Second 
Edition, published by Messrs. Srinivasa Varadachari & Co., 
Madras :—Price Rs. 8. We have received a copy of the second 
edition of Mr. Nelson’s book on the Indian Penal Code. The 
author has made considerable additions to the first edition and the 
notes have been brought up to date. The book is likely to be 
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found useful by students preparing for the law examinations. Mr. 
Mayne’s Commentaries undoubtedly hold the first place among 
all the works on the Indian Penal Code, and we can recommend 
Mr. Nelson’s book as a carefully prepared analysis 61 the sections 
and of Mr. Mayne’ 8 commentaries. ° 





The Elements of Mercaniile Law, by T. N. Stevens, Second Edition, 
(1897), published by Butterworth & Co., 7, Fleet Street, London :— 
Price 10-6. ‘This is an elementary book upon the branches of law 
which are usually dealt. with under the head of Mercantile Law. 
The book is ‘not intended to replace any of the established text- 
books upon the Law of Contracts in general, like those of Pollock. 
and Anson, or any of «the special treatises dealing with particular 
kinds of contracts. ‘The book is well fitted to serve as an introduc- 
tion to the larger treatises upon the various subjects of Mercantile 
Law. ‘The leading principles of the subjects are presented within 
a very small compass in a clear and simple style. Part I of the 
book gives a general view of the Law of Contracts and Part II, of 
Sale of Goods, Agency, Negotiable Instruments, Partnership, 
Insurance, Carriage, Suretyship and Guarantee, and Shipping and 
Bankruptcy. ‘There are portions of the book which admit of some 
improvement, In giving the essentials of a contract, the author states 
that a proposal and an acceptance are necessary to every contract. 
This view is no doubt adopted in the Indian Contract Act, but as 
pointed out by Sir Frederick Pollock, there are several cases where 
this analysis can be said to be applicable only by recourse to fiction. 
"he distinction between void and voidable contracts is not pointed 
out; and it 15 rather a serious omission. But it is perhaps too much 
to expect anything like a complete view in such an elementary work. 





The Judicial Trustees’ Act of 1896 with notes, by Gerald John 
Wheeler, M.A., LL.8., published by Butterworth & Oo., 7, Fleet Street, 
? london :—}rice S.10. The Judicial Trustees’ Act of 1896, proceeds 
mainly on the lines of the Scottish Act by which judicial factors are ` 
appointed. Mr. Wheeler has done a very useful and timely service” 
to the profession in publishing the Judicial Trustees’ Act with notes 
including notes of the cases decided in Scotland under the corres- . 
ponding Act. The author has also given notes on the appointment 
of, and the duties attached to, the office of Public Trustee in the 
Colonies. We have pleasure in recommending the book to the 


profession.: 
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SUCCESSION OF COGNATES UNDER THE 
MITAKSHARA. ° 


II 


In page 699 of his book on Inheritance, referring to the 
diagram therein given, Sarvadhikari re-affirms the same proposition 
evidently forgetting that if Batatapa’ s text is to be taken as ex- 
haustive of the lines. through which alone the connection of herit- 
able Bandhus should be established, Bandhus in oné’s own descend- 
ing line who are his, nearest Bandhus will have to be excluded as ` 
. hone of the nine Bandhus is in his own descending line, 


At page 702 he brings together all the texts of.the Mitakshara 
upon which the heritable rights of the Bandhus is based and by 
which their order of succession is regulated, and‘at pages 704 and 
705 he méntions the ancestors from whom descent should be traced ; 
but at page 706 he lays down a rule of exclusion. reiterating that ‘~: 
cognate .descendants of each of the classes are excluded front 
inheritance when (L) the deceased or (2) tlie deceased’s ancestor is 
not in the line of tle maternal grandfather either of the deceased. : 
or of the deceased’s father or mother, and that a cognate ascendant 
of the deceased is also- excluded when he does not belong tothe . 
"line of the maternal grandfather of the deceased or of his father or 
mother. He thereupon frames three tables of Bandhus under the 
Mitakshara in a sheet between pages 712 and 713 in which I, split 
into Ia and Ib, shows one’s own cognate kindred ex-parte paterna 
and eg-parte materna, and IT shows Pitru-bandhus, father’s cognate ot. 
cognate through the father, and IIL shows Matru-bandhus, mother ay 
cognate or cognate through the mother. In these tables Ia, Ib, It = 


ir 
sy 
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and III the father’s paternal aunt’s son is included in the first class 
Jaand marked S,, the son of Bs daughter. The maternal uncle is 
inpluded in the first class in table Ib and marked X,, the son of A, 
the father of the mother m. One of the most formidable objections 
to the construction of these table? that presents itself at the very 
outset is that’ the fath=r’s paternal aunt’s son who is expressly 
included-in the second class of Bandhus in Satatapa’s text is ele- 
vated by Sarvadhikarf to the first class high up and higher, than 
the maternal uncle’s son who is in the first class. Sarvadhikari of 
course is fully aware of the weight of this objection and tries to get 
over it at page 727 ac. follows :—“ It would seem at’ first sight 
“ that the father’s fatlfer’s sister’s son should according to Mitakshara 
“be postponed to the maternal aunt’s son, etc., andthe mother’s 
“father’s sister’s son to father’s- Bandhus. A little consideration, 
“ however, will show that such could not have been the meaning of 
“Mitakshara. Both father’s paternal aunt’s son and the mother’s 
““sister’s son are two degrees removed from a common ancestor. 
“But the common ancestor is an agnate Sapindain the one case and | 
a cognate Sapindain the other. According to the general principle . 
“ of succession in the Mitakshdra law a cognate descendant two 
“degrees removed of an agnate Sapinds should be preferred to a 
“cognate descendant swo degrees removed of a cognate Sapinda. 
“Tt should be remembered that when we apply the rule of pro- 
“pinquity we should: be careful in noting that the degrees of 
-“ propinguity are counzed in ascending lines not from the proposi- 
“tus, but from a common ancestor from whom the line diverges. . 
“This is the Hindu idea of propinquity and is materially different 
` «from the western idea of nearness. Within a well-defined range 
“the degrees of Sapiada relationship are allowed to be heritable: 
- “and the distance from the common ancestor is the test of pro- 
“pinquity. If the system of computing the degrees of kindred 
_ “obtaining in the west be applied to the Indian system, it wll 
* upset all the principles regulating Hindu succession and will make 
“ confusion worse conZounded. The principle of computing these 
“ degrees has already been explained to you and if you apply that 
ak principle in the case before you, you will find that even by the 
“rule of affinity and “dropinquity, the father’s paternal aunt’s son, 
“should take precedence of the mother’s brother or the mother’s 
“sister’s-son,” ~.: 


= 
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The subsequent remarks also ending with-page 735 may with 
advantage be'referred to. The fallacy on which the whole reason~ 
ingis based in the above extract is easily exposed. He says that 
the author of the Mitakshara could not: have really meant what his 
language clearly imports. He: says that” the father’s paternal 


_ aunt’s son and the mother’s brother’s son are two degrees removed 


from a common ancestor. The first observation to be made here 
is that the common ancestor of the propositus and of his father’s 
paternal aunt’s son is one person, and the common ancestor of thé 
propositus and of the mother’s brother’s son is quite a different 
person, No doubt the two claimants are two degrees removed 
from the respective common ancestors; but the propositus is four 
and: twoedegrees removed froin the respective common ancestors. 
Here, therefore, is a case in which the propositus and the adverse 
claimants are not descended from a common ancestor. No doubt 


if they are all descended from a common ancestor and the claimants. 


are equally removed from that ancestor who is an aguate Sapinda 


| to the one and a cognate Sapinda to the other, the proposition 
. advanced by Sarvadhikar may hold good; but when the common 


ancestors aré different and the adverse claimants are both cognate 


Sapindas of the propositus, though the adverse claimants may bə 


equally removed from the respective common ancestors, the pro- 
positus is not removed an equal number of degrees from the respec- 
tive common ancestors; ; for, the common ancestor of himself and 
his father’s paternal aunt’s son is three degrees removed from him; 
but the common ancestor of himself and his maternal uncle’s son is 
only two degrees removed. In other words the maternal uncle’s 
son is a descendant two degrees removed from the common ancesto? 
who is two degrées removed from the propositus, and the father’s 


paternal aunt’s son is also two, degrees. removed from a common 


ancestor who is three degrees removed pon ane Popop 


Subject 1 to “what may. be ‘urged on the score of the foriiiet 
being the cognate ancestor of the propositus and: the latter being 
-an agnate ancestor, there can possibly be no doubt that of the two 
collaterals one of whom is descended of a nearer ancestor ‘and the 
other of whom is descended from a remoter ancestor, both being 
equally removed from the respective ancestors; the former certainly 
is nearer of kin to the propositus than the latter, - . 


Sh 
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Let us now conside- how this can be affected by the fact that 
the paternal great-gracdfather is an agnate and the maternal 
grandfather is a cognate of the propositus. 


Sarvadhikari says shat undethe Mitakshara Law a cognate 
. descendant two degrees removed of an agnate Sapinda should be 
preferred to a cognate Jescendant two degrees removed of a cog- 
nate Sapinda. .What is the general principle of succession on 
which the above rule i is founded he does not attempt to explain ; 
but the principle he refars to must be that, under the Mitakshara, 
agnates, however remota, are proferred to cognates, however near. 
But as between cognates themselves each of whom ex-hypothest 
“is not an agnate of tha propositus, there is nothing whatever in 
the Mitakshara law. or the principle of affinity or propinquity 
which would give priofity to a cognate descendant of an agnate 
ascendant . over an agrate or a cognate descendant of a cognate 
ascendant. Under the Dayabhaga Law no doubt the principle i is 
that among those whe offer oblations of the same kind, one who 
offers them to the paternal ancestors is preferred to.one who offers 
them to the maternal ancestors of ‘the deceased. According to 
this the father’s paternal aunt’s son is preferred to the maternal . 
uncle. If, however, Mr. Mayne is right in suggesting that this rule 
of preference cannot prevail ifthe number of oblations offered by 
_ the, respective claimants in which the propositus participates is 
unequal, it is. by no means clear why even under the Dayabhaga 
Law the maternal uncie should be postponed to the father’s pater- 
nal aunt’ sson, Mr. Mayne also adds that if the principlé be that 
a man, who presents a greater number of oblations to persons who 
are maternal: ndon of the propositus is inferior to one who , 
presents a lesser number to persons who are the paternal ancestors 
of the propositus, then the principle is undoubtedly disregar rded 
both by the Dayablaga and the Dayakrama Sangraha.(’) J£, 
. however, it only goes. to this extent that where the number is” 
equal, those who present offerings to the paternal ancestors are 
preferred, to. those who present them.to the maternal ancestors, 
tien the. whole course of descent is logical end consistent. The 
priority, therefore, giren to the father’s paternal aunt’s-son over 
the maternal uncle by the. Dayabhaga School is not the result of 





(1) Mayua’s Hindu Law and Usage and pr 536, 


a 
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the operation of any general rule or principle of spiritual benefit, 
but the result of express provision made to that effect in chapter | 
XI, section VI, placitum 12 of Dayabhaga, (! ) though no doubt the 
author bases it on the theory of religious’ efficacy. However this 
may be, it is not pertinent to a®consideration of the question arising 
under the Mitakshara School.. ; 


In the illustration given by Sarvadhikari, he refers to what 
according to him is an apparent ‘postponement of the father’s - 
paternal aunt’s son to the maternal aunt’s: son of the propositus, 
and states that both are two degrees removed from a common 
ancestor and the descendants are cognate descendants of the two 
ancestors. He includes the maternal uncle and his son in the ete., 
after the maternal aunt’s son, and in the illustration as given 
above, the mother’s brother has. been substituted for the mother’s 
sister. If you take the maternal uncle, he is the agnate descendant 
one degree removed of the maternal grandfather of the propositus, 
ie., a cognate ascendant two degrees removed ;.and the father’s 
paternal aunt’s son-is a cognate descendant two dap removed of 
the father’s paternal grandfather who is an agnate ascendant three. 
degrees remoyed from the propositus. As already explained, when 
ono is'an agnato Sapinda of. the, propositus, however remote, ex- 
tending it may be to the farthest limits of S amanodakas, he has pri- 
ority over the nearest cognate-Sapinda removed, it may be only two 
degrees from the propositus, on the ground that the propinquity i in 
the former case is greater by reason of tlie transmission of corporeal 
particles through an unbroken male line. If, therefore, the mater- 
nal uncle be opposed by the father’s paternal. uncle’s son instead . 
of the father’s paternal aunt’s son, the maternal uncle will be no- 
where. But the father’s paternal aunt’s son is no more connected 
with the propositus by an unbroken male line than the maternal 
uncle: and: his sons. : 


In the case of the father’s paternal aunt’s son the particles of 
the common ancestor have no doubt been agnatically transmitted 
to. the propositus; but, tiot so bo. his daughter’s son, i.e, the: father’ s 
paternal aunt’sson. In the case.of the maternal-uncle the corporeal: 
particles of his father, the. common. ancestor; have been directly. 
transmitted to his: son, 4.e;, the maternal uncle, but not so to the 


a a Ke an a kahi Kaka aa kah adan 
. (2) Stokes’ E, È. Bi, p. 846, : ne 
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propositus who is his dawghter’s son; and. even if you take the 
maternal uncle’s sons, it will be the same, the uncle’s son being one 
degree further removed ut in the agnate line. When, therefore, 
you have to determine zhe relative propinquity of the maternal 
uncle and the father’s p#i=rnal ‘aunt?s son, the fact of the common 
ancestor being an agnate ascendant in the one case and a cognate 
ascendant in the other-case cannot affect the principle of propin- 
quity, because the collate-al descendant of the common ancestor is 
a cognate descendant in tae one case and in the other case he is an ` 
agnate descendant, though it would not make any difference if the 
latter also were a cognate descendant as in the case of the mother’s 
sister’s son, the cognate mentioned in the illustration given by 
Sarvadhikati, A momen-’s reflection as to what constitutes affinity, 
without of course ignorimg the principle of Mitakshara, that pro- 
pinquity is greater betwean the most distant aguates than between 
the nearest cognates, wil. make the matter clear. Ifyou have to 
determine which of two cognates descended from the propositus or. 
from one and the same atcestor of the propositus is nearer of kin, 
there will be no difficulty; because the one that is further. removed 
from the propositus in ths one case or from the common ancestor in 
the other case will have less of community of particles with the pro- 
positus than the other. -3ut when the two are not descended from 
the propositus or from & common ancestor of the propositus but 
from two- different ancestors of the propositus, the test of pro- 
pinquity is to see whether in common between the propositus and 
one claimant, there is greater community of the particles of the 
common ancestor than there is between the propositus and the other 
claimant in respect of tha particles of their common ancestor. In ` 
other words the question is is which of the two ancestors has trans- 

mitted the greater pr opcrtion of his corporeal particles in common 

to the respective descenčants, viz., the propositus and one claimant 

on the one hand and the: propositus and the other claimant on the” 


other. 


If the agnatic connection be intercepted by the intervention of 
a male who isa stranger to the family, it is immaterial whether 
that stranger be interposed in the ascending line of the propositus 
or in the descending li Ime of the common ancestor, the ay 
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female-member' who may be either in the ‘ascending line of the pro- 
positus or the escending line of the claimant. When viewed from 
the standpoint of the propositus,. his father’s paternal aunt’s son 
is a cognate descendant of an agnate ascendant. But when viewed. 
from the standpoint of the father’s paternal aunt’s son, the pro- 
positus is an agnate descendant ofa cognate ascendant. Similarly, in 
the case of the maternal uncle, from the standpoint of the propositus, 
he is an agnate descendant of a cognate ascendant, and from the 
standpoint of the maternal uncle, the propositysis a cognate descend- 
ant of an agnate,ascendant. The moment the agnate connection is 
interrupted, it is perfectly immaterial in the determination of 
propinquity whether.it was interrupted in the ascending line of the 
propositus or in the collateral line orin both. That such was the 
view taken by. Mitakshara is clear from the enumeration and classi- 
fication of the nine Bandhus. Sarvadhikari says that when applying 
the rule of propinquity “we should be careful in noting that the 
degrees of propinquity are counted in ascending line not from the 
propositus bat from a common ancestor from whom the line diverges. 
This is the Hindu idea of ‘propinquity and is different’ from the 
western idea of nearnéss.” é 


` This is again altogether fallacious and is the result of mis- 
applying the rule laid down in the definition of Sapinda for deter- 
mining whether a collateral is or is not a Sapinda of the propositus 
to, the determination of quite a different question, viz., which of the 
two collaterals, both of whom are Sapindas to the- propositus 
according to the said rule, is nearer of kin. The said rule is that 
in-counting five degrees on the mother’s side and seven degrees on 
the-father’s side, you must count it from the common ancestor from 
whom the line diverges when you have to find out whether ‘a 
collateral in that diverging line is or is not a Sapinda. “That is to 
say a collaterai_is a Sapinda if he is not more than five degrees 
removed from a common ancestor on the maternal side of the pro- 
positus or seven degrees removed from a common ancestor on the 
paternal side of the propositus. Sarvadhikari in referring to the 
western mode of computation is evidently referring to the civil law 
which is followed by the English law. According to Canon Law/(') 
the degree of relationship between two collaterals is, expressed by 





(1) Williams on Executors, Vol. I, p. 857, Ed. of 1893, para, 127. Lindley’s 
Study. of Jurisprudence, Ed. of-1879, - - 
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the number of degrees br which the remoter of them is removed 
from the common ancestor; and the Hindu mode of computation 
for determining the existerce of Sapinda relationship between two 
collaterals is analogoys ta this. But in determining the relative 
degrees of propinquity to the proposifus af two competing Sapindas, 
there is and can be no difference between the western and the 
eastern idea of nearness subject of course to such peculiarities as 
may be due to the difference in the classes of heirs under the two 
systems of jurisprudence; and it will indeed be strange, if under 
the Canon.Law it were ctherwise, viz., a claimant, his father and 
grandfather 5, 4 and 8 degrees respectively removed from the com- 
mon ancestor were of ‘equal kinship ta the propositus, 7 degrees 
retnaved from the commor ancestor. Taking, for instance, agnates, 
how are we to detérmine which of two agnates of the same class is 
nearer of kin'except by adding the number of degrees as under the 
Roman system. No doubt agnates may be grouped into different 
classes of heirs with refezence to their being in the ascending line, 
the descending line, the nearer (Sapindas of the Beugal School) 
the remoter (Sakulyas cf the Bengal School), and the remotest 
(Samanodakas). But wken there is a competition between agnates 
of each class, their relat.ve degrees of propinquity can be deter- 
mined only by counting the number of degrees from the propositus 
to tke claimants through the common ancestor or respective common 
ancestors. 'Fhis is simply a rule of common sense and not peculiar 
to any system of jurisprudance, whatever other differences may exist 
in regard to the agnates, cognates and different classes of heirs. 
Among cognates of each class the degree of propinquity can be 
ascertained only in the same way. If two cognates are in two 
different classes of cognates, no computation of degrees is necessary. 
As already stated the maernal uncle’s son and, therefore, a fortiori, 
though inferentially, the. maternal uncle are included in the first 
class and the father’s patarnal aunt’s son in the second class. There 
can, therefore, be really a0 competition between the two as the first 
class expressly excludes the second class; and even if they should 
be regarded as being in the same class, viz., cognates without any 
classification of them inta groups, the nraternal uncle is four degrees 
removed from the propositus while the father’s paternal aunt’s son 
is six degrees removed from the propositus. The ceremonial law of 
the Benares School, according to which in the performance of funeral 


N 
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obsequies and the Sradha or annual ceremony of the deceased the - 
- maternal uncle and his sons have decided precedence over the ` 
father’s paternal aunt’s sons, affords cogent proof that according 
to the doctrine of the Mitakshara School the former is nearer of 
kin to the deceased than the latter.(!) In spite òf all the assumptions 
made by Sarvadhikari and the elaborate and ingenious disserta- 
tion on the system of Bandhus under the Mifakshara and the 
attempt to unravel the hidden meaning of the Mitakshara, he ig 
fally alive to Satatapa’s text and the commentary thereon by the 
author of the Mitakshara staring him in the face. He makes the 
“most audacious but futile attempt to retranslate the text, after, as 
he himself frankly admits, interpolating three words, viz., “ ete”? 
“heirs”? and “like? The translation will be found set forth at 
page 731, But unfortunately even this interpolation and retransla- 
tion have not the desired effect. The substance of the text according 
to his translation is that cognates of the first class must be reckoned 
as heirs like the cognates in the second class. Just like the cognates 
in the second class must be reckoned as heirs, the cognates of the 
third class must be reckoned as heirs. He then begins to annotate 
his fresh translation at page 732 in a manner most unintelligible 
‘and meaningless. Even if one should accept his retranslation 
and pardon the translator for interpolating in the original three’ 
small words, there is nothing in it which would displace and trans- 
fer the nine Bandhus or any of them from one class to another and. 
‘the classification remains as intact asin the original translation. 
Being fully conscious of the futility of his effort to find something 
in the Mitakshara which does not exist in it to support his precon» 
ceived theory and préjudice derived from the Bengal School, he 
attempts to suggest “ another probable explanation of the words 
"€ the father’s paternal aunt’s son’ and ‘the mother’s paternal aunt’s 
son’ occurring in the second and the third series instead -of in-the 
frst. The explanation is “that the first series may. be taken to 
represent the Bandhus through | the father and the mother. The 
second series may be taken to represent the Bandhus through the 
“father’s paternal and maternal ancestors; and the third, the Bandhus 
through the mother’s paternal and maternal ancestors. The mem- 
bers of the first series are heirs in the first instance. In default of 
“them, the members of the second series, and in default of them, 


(1) Sayvadhikeri,p.115. ene 
i 2 
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those of the third,” So far Sarvadhikari is certainly right and no 
exception can be taken D his statement. He then says that “the 
father’s paternal aunt's son is connected directly through the father 
and mediately through the father’s grandfather and thus he is the 
owner’s own Bandhu es well asthe Bandhu of his father and 
thus bears a double relation. ” Though this is loose and vague, it 
really does not affect tha question at issue. If Sarvadhikari means 
” that the double relation he bears is that he is the Atma+Bandhu 
or the first class Bandhu of the father, but that he is a Pitru- 
Bandhu or the second “ass Bandhu of the propositus, he is cer- 
tainly right. But what he really means it is not easy to conjec- 
ture, He then winds up by-saying, “.as the owner’s own Bandhu es- 
‘parte paterna the fath=r’s paternal aunt’s son has already been 
acknowledged as an her of the first class 4 


s The father’s paternal aunt’s son then is included in the 
second series simply Because he bears a double relation. He 
partakes of the herifakle qualities of the first class as well as of 
the second class.” Why on earth he should not be included in the 
first series if he is really entitled to come in as an heir of the first 
series (Aima-Bandhus of the propositus) it is simply impossible to 
conceive. The fact of his bearing a double relation, viz., of his 
being not only a Pitru-Bandhu of the propositus but also an Atma 
Bandhu of the father is no reason for degrading him to the second 
class when succession ‘has to be traced to the propositus. It is 
“because he is an Atma-Bandhu of the father that he finds a place 
in the second class and because he is not an Atma-Bandhu of the 
propositus he finds no place in the first class. In conclusion, how- 
ever, he is frank enoagh to admit that his second explanation 
cannot be considered tc be so satisfactory as the other one given by 
him based upon his re-ranslation of Satatapa’s text. 


Another recent Bengal writer on Hindu Law, Mr. Siromani, is 
equally anxious with Rajkumar Sarvadhikari to twist and distort 
the Mitakshara so as to assimilate it to thé Bengal School and 
uphold the right of the ‘cognates related through the daughters of 
the family extending ta the great great-grandfather as against the 
cognates, the maternal uncle and the rest,-who are connected with 
‘the propositus through. his mother. He adopts in entirety the 
tables of Bandhus constructed by, Rajkumar Sarvadhikari and the 
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`ċonclusions arrived at by him:(!) “But hè apparently repudiates his 
reasoning and says that he overlooked the distinction between the 
words Bandhu and Bandhava which latter word occurs in the text 
of Satatapa and that’ by interpolating certain,words in that text he 
changed its meaning ‘altogether: He says that ““ though the words 
Bandhu and Bandhava mean one and the same thing, yet Bandhava 
‘literally means the son of a Bandhu and Bandhava is not únfre= 
quently used to denote a cognate brother as we say.” 


The word-which occurs in Yagnyavalkya’s text which is the 
subject of Vijnanesvara’s Commentary on the subject of inheritance 
s “Bandhu,” and the word which occurs in’ Satatapa’s text which 
‘is cited in support of the proposition advanced by Vijnanesvara that 
`“ Bandhus” are of three classes, is ““ Bandhava.’’ .If the author of 
the Mitakshara understood the word “ Bandhava ” occurring in the 
said text in the sense in which Siromani says | that it is used, viz., 
as denoting not Bandhus generally but sons of Bandhus or cognate 
brothers, he (Vijnanesvara) would not have cited it in support of 
his classification of ““ Bandhus” into three classes. At any rate he 
would not have relied upon it directly, but explained it by saying 
that, in the same way as Bandhw’s sons are divided into three classes, 
80 should Bandhus’ themselves be divided. There is, therefore, no 
foundation for supposing that: Satatapa used, the word Bandhava 
otherwise than as synonymous with Bandhus and much Tess’ for sup- 
| posing that the aufhor of the _Mitakshara understood the word 
Bandhava in the restricted sense of cognate brothers, Siromani’s 
conclusion is that the enumeration of the nine Bandhus is not simply 
illustrative but exhaustive of the class‘of Bandhavas in the sénse in 
which he would have us understand that term. That Siromani is 
‘clearly wrong in considering thatthe text of Satatapa is an exhauss 
tive list of Bandhavas or cognate brethren is obvious by the omission 
to specify-in the third class the mother’s paternal uncle’s son. who is 
as much a cognate brother as the mother’s-paternal aunt’s son who is 
specified. Thus it will be seen that he wants to throw overboard the 
` decisions of the Privy Council and of the Calcutta High Court and 
in fact of all the High. Courts, that-the enumeration in Satatapa’ 8. 
text is illustrative and not’ elena by suggesiia ag this wiré- 


oie, W Siromani on. aada Law, p. 322. 
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therefrom a theory that itis exhaustive of Bandhavas and that 
none of the persons therein mentioned is a Bandhu. Immediately 
after citing Satatapa’s text the author of the Mitakshara says in 
placitum 2, section 6, chapter II, thet the order in which the three 
classes are therein mentined is indfeative of the order in which the 
three classes will succeed one after ancther. In this view it becomes 
immaterial whether “ Bandhavas” is used in the sense of Bandhus 
generally or of sons of Bindhus. Here the competition is between 
twa persons specifically named in tke Ist and 2nd classes respec- 
tive! y. At page 301 hə says “ccgnates related through the 
daughters of the family should be called Atma-Bandhus, for there 
is no reason whatever for calling them father’s Bandhus.” This is 
„ Simply an assumption fcunded on mo reason or rhyme except the 
preconceived notion of S-romani and Rajakumar Sarvadhikari, the 
two Bengal writers. In she face of tke express and singularly lucid 
text of the Mitakshara i: is not only idle but tuo late in the day to 
attempt to get rid of it Ey some fanciful interpretation of it, or by 
suggesting certain spect_ative principles deducible from some occult 
intention of the duthor of the Mitakshara which is clearly opposed 
to his intention as declared; 
JURISPRUDENCE. 


GROUNDS OF CRIMINAL JURISDICTION, 
II. - ` 


Of the several theories which Lave been mentioned as to the 
grounds of criminal jurisdiction, the only one which would appear 
to be based upon sourd legal prirciples is the subjective terri- 
torial theory. The idea of sovereignty is inseparably connected 
with territory, and every Sovereign State has, eo nomine, exclusive 
authority within the territories owned by it. Conversely, such ẹ, 
‘State has no power w-thin the tezritories of another Sovereign 
State. These two propssitions are -aid down by Feelix (Droit Int. 
Privé, §§ 9 and 10), cted by Wheaton (Int. Law, § 78), in the 
following words :—“ Evsry State possesses the power of regulating 
‘the conditions on whick the.real or personal property, within its 
territory, may be held or transmisted; and of determining the 
‘state and capacity of all persons tharein, as well as the validity of 
the contracts and other acts which arise there, and the rights and - 
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obligations which result from them; and finally of prescribing the 


conditions on which suits at law may be commenced and carried . 


on within its territory. 


“ Secondly, no State can, vy its laws,.ditectly affect, bind or 
regulate property beyond its own territory, or-control persons who 
do not reside within it, whether they be native-born subjects or 
not, This is a consequence of the first general principle; a differ- 
- ent system, which would recognize in each State, the power of 
regulating persons or things beyond its territory, would exclude 


the equality of rights among different States, and the exclusive 


sovereignty which belongs to each of them.” 


It may be said that the exclusive territorial jurisdiction of a 
State gives complete control over all foreigners, while they remain 
on its soil, even for acts done by them before their arrival there ; 
but this is, as Mr. Hall points out “ in reality to set up a claim to 
concurrent jurisdiction with other States, asto acts done within 
them, and so to destroy the very principle of exclusive territorial 
jurisdiction to which the alleged rights’ must appeal for support.” 
(Int. Law., 3rd Edn., p. 209). - 


Viewing the matter in a different aspect, we arrive at iie 


same result. ` According to Lord Coke (7 Co. Rep., 6 a,) protec- . 


tion and allegiance are correlative—a doctrine which, as we have 
- seen, was approved and emphasised in the case of R. v. Keyn, In 
other words, it is only for acts done when the person doing them 
is enjoying the protection afforded by a State, that he is amenable 
to its jurisdiction. Even where a subject of one State travels into 
another, the protection of the former ceases and that of the latter 
begins, although the former might solicitously watch if the full 
measure of such protection is afforded by the latter. It will thus 
` be seen that the other theories are all radically defective, as violat- 
ing the ‘sovereignty of Foreign States. The theory of general 
supervision is adopted by so few States and under such restrictions 
and limitations, that there is little difficulty in dismissing it witha 
out further notice. The theories of allegiance and self-protection 
are, besides, incomplete, as the former is unable to account for thé 


admitted- practice: of exercising jurisdiction over resident. aliens, 


„and the latter.for ‘that of punishing offences.against such persons, 
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The self-protection and objective territorial theories are also unten- 
able, as they are. based apon a principle of international anarchy, 
which repudiates the existence of law and comity amongst the 
nations, and assume that it is necessary for each State to take the 
law into its own hands t@ punish ‘offences against itself, its subjects, 
or other persons resident- within its borders. . The most that can be 
said for them is that expediency’ should prevail over principle. 
‘But even as regards expediency, the advocates of these theories 
forget that every State les under a responsibility, well-recognized 
by international law, towards other States, for all acts or omis- 
sions taking place within its borders by which another State or 
subjects of the latter are injuriously affected. (Hall, Int. Law, 
p. 214). As illustrations of the express recognition of this res- 
ponsibility by States, I may instance Ss. 125, 126 and 127 of the’ 
Indian Penal Code, dealing with waging war or committing depre- 
dations on Asiatic powezs, and the provisions in Ch. XII. of the 
same Code dealing with she counterfeiting, etc., of foreign coin, as 
‘also the similar provisiors of the English law. (Stephen’s Digest of 
Cr. Law, Arts. 99—102; 872, 873 and 375.) If this responsibility 
is not fulfilled by a State, recourse must be had to diplomatic 
action to enforce its fulfilment, and if that is of no avail, to 
reprisals, and ultimatel= to war. If the offender is subsequently 
arrested in the State which has been wronged, after diplomatic 
action has failed to secuze his trial in the other State, he may be 
tried in the former Sta-e, not, indeed, under the law, but as a 
matter above the law, end as an act of State or of war. Cases 
might be imagined in which it would be dangerous to allow one 
State to arrogate to itselfjurisdiction over acts committed in another 
State, by which the former is or fancies itself to be wronged. A 
man may be expected to know the laws of the country in which he 
lives but not those of other countries; but, if these theories were to 
hold good, it might happen that a man in good faith doing, in his ` 
own country, what is-inmocent there, may unconsciously be commit- 
ting an offence against another State, for which he would be liable 
to be arrested by its authorities the moment he unwittingly sets 
foos on its. soil. Espec-ally.is this danger great in the case of 
political offences—for their category is a variable one, and they are, 
‘besides, a class of acts for which States are very jealous of abana 
doning their.subjects to.she tender mercies of other States, 
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The fact that the arrest of thé offender immediately after the 
commission of-the offence can take place only in the State in which 
he is at the time of its commission, seems to give a sort of natural 
right to it to try for that offence. If the State which is wronged 
wishes to try him for that offeifce, it musteither. request the former 
to extradite him, or wait until he chances.to set foot on its soil, 
Thus the self-protection and objective territorial theories can only. 
‘have a fitful and precarious operation, unless with the consent and 
‘under the delegation of the State having jurisdiction under- the 
ahjeotivo territorial theory. 


Ib is said, again, on behalf of the objestive territorial theory, 
that the preponderance of testimony is to be fonnd about the place 
where the offence actually takes effect. [Wharton, Conflict of Laws, 
p- 700, n (8).] But it ought to be remembered that in criminal law 
the identity of the offender and his intention are at least as import- 
ant as the corpus delicti. Even granting that there is such a pre- 
ponderance,. that consideration cannot. affect a matter which is 
otherwise clear on principle, 


` It is to be noted that the advocates of the other theories do not . 
altogether repudiate the snbjective territorial theory, but either do 
` not, as we have seen in the United: States, take the trouble of dis- 
posing of it at all, or, as in other countries, give play to it concur- 
ently with the others, But the exercise of concurrent jurisdiction 
by two or more States, without the safeguard of a treaty, is always 
fraught with grave inconveniences—an indecent haste on the part 
of one State to seize and exercise jurisdiction and diplomatic. 
‘collisions: resulting ‘therefrom; and the possibility of an offender 
being subjected to more than one '‘trial-for the same offence, States 
refusing to recognize sentences, or much more SO, Judgments of 
et Togon by ouio States, >50 o> : 


‘One: -consequence of the sabjecuye territorial theory'd is “that 
‘non-resident aliens are entitled to take advantage of the criminal 
laws of a country,.when offences are committed. against them by 
‘persons resident init. This may seem opposed to the principle laid 
‘down by the House of Lords in-the case of Jeffreys v. Boosey 
: (4-H. L. R., 815), where ib was held that a non-resident alien was not 
-within the contemplation.of the Statute of Anne for thé protection 
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of copyright, and could not have the benefit of copyright in a 
musical composition first Eublished by Hm in England. This case 
has not only been virtually dissented from by Lords Qairns and 
Westbury in the subsequent case of Ro-véledge v. Low (L. R., 3 H. 
L., 100) before the same House, bul? ihe decision in it turned upon 
the fact, in the words of Baron Pollock, toat ‘copyright is altogether 
an artificial right, not naturally and nacessarily arising out of the 
social rules that ought to prevail amcng mankind assembled in 
communities, but is a creature of the municipal law of each country 
to be enjoyed for such time and under such regulations as the law 
of each State may direct and has no existence by the common law of 
England.” As crimin&l laws enforce natural rights and exist by the 
common law, they do not fall within the raling in this case. Fora case 
in which the common law right to a tracemark has been enforced in 
India in favour of a nor-resident alien see Badische Aniline and 
Soda Fabrik v. Maneckji Shapurji Katrak, I. L. R., 17 B, 584. 


In insisting so strong-y upon the exclusive authority of the sub- 
jective territorial theory, it is to be understood that the desirability 
of making exceptions to it by means of treaties is at the same 
time, fully recognized. One case, for stance, strikes me as being 
eminently worthy of being thus excep-ed—namely, where a domi- 
ciled subject of one State goes abroad just to evade a Home law and 
then returns to it. There may also be several other cases in which 
policy and expediency require that such exceptions should be made. 
What is urged is that these exceptions should be made under the 
-safeguard of a treaty anc not as a matzer of right. 


Before leaving this part of the subject, I shall cite the two 
resolutions passed by tho Institute fcr International Law in 1879 ° 
upon the question of criminal jurisdiction. The first proposition, 
adopted by nineteen votes to seven, ran thus ;—“ Hach State has 
the right to punish for acts commitzed outside its territory by - 
foreigners, in violation 02 its penal laws, when these acts constitute 
an attack on the social existence of the State, compromising its 
safety, and which are noz cognizable by the penal law of the country 
“where they take place.’ The second proposition “whether a State 
can punish a foreigner who commits abroad offences against its 
laws other than those designated in the previous proposition ” was 
answered in. the negative by a majority of seventeen votes to nine. 
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` In the discussion that took: place, Professor Westlake strenuously . 
maintained that no State has under ‘any circumstances the right to.. 
punish subjects of other States for acts committed. by them outside. 
of its territory. (Wharton, Con. of Laws, p. 697, n (1).) 

< As to the exercise of jurisdiction on the high seas, the practice 
“ may broadly be.stated thus :— a ahi 


A. “With regard to merchant vessels— 

- 1, Every State has jurisdiction over .all persons, . whether 
subjects or foreigners, on board its merchant vessels on the high 
seas, within or beyond territorial waters, or in any port or river: 
The British Merchant Shipping Act of 1894, consolidating the 
former Acts on the same subject, gives jurisdiction, by S. 686, over 
persons not being British subjects who are charged with having 
committed any offence on-board any British ship on the high seas, 
But this is not exclusive of the common law jurisdiction over 
foreigners on board British vessels in ports and rivers, whether 
such foreigners are attached to the vessel (R..v, Anderson, L, Ry 1, 
C. O. 161), or not (Rsv. Carr, 10 Q. B. D., 76). ` “2 


. 2.. Every State has jurisdiction over its subjects on board 
foreign vessels on the -high seas, within or beyond territorial 
waters, or in-any port or river. By the British Merchant Shipping 
Act of 1894, S. 686, such jurisdiction is exerciseable when the 
British subject does not belong to the foreign ship: this would 
seem to exclude jurisdiction where he does so belong, especially as 
it is very doubtful whether the common law recognized any juris- 
diction over a British subject on board a foreign vessel (Roscoe, - 
‘Crim. Ey., p: 286). - i ; 


. 8. Every State has jurisdiction ‘over all vessels in its ports, 
harbours and rivers, But it is the distinctive practice of France, to 
decline to exercise such jurisdiction except in the case of * crimes 
or lesser offences committed upon or by persons not belonging to 
‘the crew, or even by members of it upon each other, provided in 
the latter case that the peace of the port is compromised.” (Hall, 
` Int: Law, p. 199.) * l 


4. As to jurisdiction in territorial waters, it was held by the’ 
majority of Judges in, R. v. Keyn, .that, there was no: usage. ag to 
nations haying. assumed the.power of making foreigners on foreign 


r 
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ships passing through tsir territorial waters amenable E A 
to the local critiinal law, that jurisdiztion had been exercised in 
such places only in miituers connected with navigation, or with 
revenue, local fisherigs or netitrality, but that there would be 
nothing wrong or contrat to internatical. law in assuming such a 
‘general criminal jurisdiction by means xf a Statute. Accordingly; ` 
the Territorial Waters Jurisdiction A>t, 1878, was passed by the 
British Parliament assersing sovereignty over British territorial 
waters and conferring jurisdiction on Eritish Courts over acts done 
within such waters. But in other ceuntries the old practice of 
exercising jurisdiction ‘only in respezt of the above-mentioned 
matters and looking upor territorial waters in all other respects as 
if they were part of the ron-tertitorial seas, continues. 


B. With regard to P ablic vessels 


Every State has jutisdiction over all persons on board its 
public vessels wherever taey may be, while, at the same time, every ` 
State rétains its jurisdiction over its subjects on board foreign 
public vessels. [Whetker the latter proposition holds good in 
the case of England is doubtful.] ko far there is no difference 
between public and private. vessels. But iri a port or river or in 
territorial waters, a fore-gn public vessel, although subject to the 
laws of the territorial State th the same manner and to the same 
extent as a private vessel, enjoys a certain immunity, out of courtesy 
to the State owning the vessel. The serritorial jurisdiction is not 
-exer¢cised, save where ‘the parties coacerned are subjects of the 
. territorial State, or an mo done on board the vessel takes effect 
externally to her, or the’ State owning ‘the vessel voluntarily: 
submits to such jurisdiciion. But no entry can be made into the 
vessel itself for any purpose whatever, without the captain’s 
consent. If there is a violation of tha territorial laws, a demand 
for the surrender of the guilty perscns or for redress should bê 
tnade to the captain and then to the State owning the vessel, 
followed in extreme cases by its expubion out of the territory. 


C. Every State has jurisdiction to try acts which are piracy 
jure gentium wherever and by whomscever committed. 


The prin¢iples on ‘which the abeve practice is based may be 
" stated thus, In places not within tae jurisdiction of any State, 
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as for instance, the high seas, unless complete lawlessness is to 
exist, jurisdiction must be exercised either exclusively by „eack 
State over persons and property belonging to it, or concurrently 
with all other States over all.persongs and property, to whatever 
country they may belong, Principle; and gonyenience point to the 
former as the course which is more proper. In such places, person 
and property are exclusively under the protection of the State to 
which they. belong, as other States are but.very little interested i in 
what becomes of them. According to the doctrine alr eady referred 
, to, such State has, therefore, jurisdiction over such persons and’ 
property. -In other words, each State has jurisdiction over its own 
subjects on board its own or foreign vesselg, and over all persons, 
subjects or foreigners, on board its own vessels, on the high seas. 
It will thus happen that when a subject of one State takes ‘passage 
or service on board the vessel of another, both States have concur- 
rent jurisdiction over him: But the jurisdiction of the. State of 
the vessel is thé superior or primary one, while that of the other 
is inferior or. secondary to it. This is well brought out in a case 
mentioned by Mr. Hall. (int. Law, p. 252, n (1).) An English 
sailor on-board an American vessel ‘stabbed the mate. On the 
arrival of the vessel at Calcutta, he was handed over to thé police 


for safe-keeping, but they proceeded to put him on trial before the- 


Calcutta High Court, and obtained a conviction. On the United 
States Government complaining to the British Government of this 
assumption of jurisdiction, the latter expressed “ its regret that 
the action of the authorities at Calcutta should have been governed - 
by a view of the law which in the opinion of Her Majesty’ s Govern- 
ment cannot be supported.” 


The right of a State to exercise jurisdiction over ‘all vessels 

in its ports, rivers.and territorial waters, is clear on the principle 
of territorial sovereignty, but this jurisdiction is often not exercised - 
sin practice, just as in France it.is not exercised even in theory, in in 
- matters relating to the internal discipline of the vessel or offences 
by one of the crew against another when the. peace of the port is 


not affected. In so far as the territorial State refrains from exer- 
cising jurisdiction, the jurisdiction of the State of the vessel and 
with it that of the State whose subject the offender is, revives. 


. dn places not within the jurisdiction of any State,it is clear 
that neither of the territorial theories can have any application ag 


t 
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such. But the principl2 of the subjestive theory, namely, that 
protection and allegiance are correlat-ve, rather than that of the 
objective, has, we have seen, to be calle into requisition to explain 
the existing practice, TE the latter vere the governing theory, - 
we should expect to fintL the following variations from the actual 
practice, as legitimate consequences :— 


(1) The -jurisdiction over subjec-s as such on the high seas 
should be abandoned and only offences committed against them 
should be made cognizab_e. 


(2) A State would have to take upon itself to punish injuries 
‘done to its subjects ot bcard foreign vessels by foreigners. , 


(3) The distinction between territorial and non-territorial 

waters, for jurisdictional purposes, shocld be given up. The three- 
mile limit is fixed for te reason thet persons from within that ` 
limit may by means of cannon, etc., easily molest persons and 
property on shore, and shat itis desicable for a State to, protect 
itself against such acts br having jurisdiction over them. But if 
the objective theory were sound, a Sate can punish all offences 
against itself or its subjects wherever’ they are’ committed or 
- wherever the offenders may be, and the three-mile limit would 
thus be urinecessary ane unmeaning. 


Some writers attempt to explain tke practice as to jurisdiction 
on the high seas by meers of the ficticn that a ship is part of the, 
territory of the State whose flag it flie:. But this fiction is insuffi- 
cient not only to explain she existing practice of a State exercising 
jurisdiction over its subj=:ts in foreign vessels, but is also defective - 
in other respects and has been rejected by eminent modern jurists. 
If it were sound, it wonld not afford countenance to either the 
subjective or objective theory more then to the other. 


In the case of pirazy, there is no State whose authority the 
pirates obey or profess to obey, or whch can be held accountable l 
for their acts. “A pirsie either belongs to no State or organised 
political society, or by ths nature of hi. act he has shown his inten- 
tion and his power to rezect the aushcvity of that to ‘which he is 
properly subject.” (Hall, Int. Law, p. 258.) It is because the 
‘pirate belongs to no Stats that all States exercise jurisdiction over 
him; in other words, the subjective theory being admittedly 
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incapable of appaia , another theory. is admitted to govern the 

‘case. And it must be noticed that the theory so admitted in the 
absence of the subjective, is not the objective (for States do not 
punish only such piratical acts as are directed against their own” 
subjects,) but the “ cosmopolita theory. ° 


The principle to be extracted from the cases of `R, v. Satler,” 
(D: & B., 525,) R. v. Serva (2 C. and K., 58), and Attorney-General 
for Hong Kong v. Kwok-a-singh (L. R., 5 P. C., 180) as to foreigners 
illégally or against their will and by mere foree detained on board | 
British ships, supports the subjective theory. Referring to them, 
Sir’ James Stephen remarks: “ None of them, ‘however, is inconsis- 
tent with, and each of them more or less distinétly illustrates the ` 
proposition that protection and allegiance are co-extensive, and 
that obedience to the law is not, exacted in cases in which it is. 
allowedly administered, not for the commen benefit of a community 
of which the alleged offender is for the time being, a member, but 
for the bengi of a community.of which he is an, avowed ang open 
enemy,” (2, H.C. L., p- 8.) 


Agreeably to the foregoing pin aipilen; an offence. committed i in 
barbarous lands not subject to the sway of a.civilised or semi-civi- 
„lised sovereign, woùld be cognizable by. the State to which the’ 
offender belongs. ‘The exceptional practice, of some States, notably 
‘the United States, of exercising jurisdiction whenever their subjects 
are wronged, .is. opposed to principle and not followed by other 
States. When, indeed, the offender belongs to no State, ` as, for 
instance, where, he is a savage, or a pirate, any State may try and 
punish him. As Judge Vredenturgh said in. State v. Carter, 3- 
Dutch, 501; * Where an act, malum in se, is done in solitudes, upon : 
land where, there has not yet been formally extonded any supreme 
human power, it may be that any regular Government may feel 
ag it were a divine commission to try and punish. It may, as in 
cases of crime committed in the solitudes of the ocean upon and by 
vessels belonging to no government, pro hac vice, at 'rogate to itself 
the pr erogative of sae ae and hang. the pirate of the land as 

well as of the water.” . 


- In semi-barbar ous lands Sah haves a sovereign nominally a 
‘least exercising jurisdiction within them, it is universally recognized. 
. that that sovereign has jurisdiction. over. the subjects of foreign 
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civilised States within them. But b> treaties and capitulations 
with. European States, the jurisdictior over such subjects is con- 
ceded to the States to which they respectively belong, who exercise 
it through Consuls. Great Britain has, for instance, made such 
treaties with the Sulta: of Zan Bhar and the King of Uganda. 
The principle of the co-2xtensiveness of protection and allegiance 
was, in Queen-Empress v. Montoporlo, (1. L, R, 19 B., 741,) 
applied so as to give the British Consular Court at Zanzibar juris- 
diction over a Greek subject resident there, who fell within the 
class known ag “ Britisk-protected persons.” On the other hand, 
it was held in Imperatric v. Juma, I L.R., 20 B., 54, that’ the 
Uganda British Constlar Court had no E RN over a German 
subject for acts done by Him outside Uganda. Among European 
States, Turkey, Rouman-a and Servia are the only ones which have 
made capitulations with other States conceding to the latter all 
civil and criminal jurisciction over tieir subjects (Hall, Int. Law, 
p. 55.) There is thus nothing in this practice which is opposed to 
the subjective territorial theory. 


An interesting question, which I have not yet dealt with, is, 
where offences by omissions are to >e deemed to be committed. 
Sir James Stephen disnisses it as a speculative puzzle not worth 
discussion (2 H. C. L., 10). But I believe the previous discussion 
will supply us with a cle to the prover solution of this question. 
According to the principle therein sought to be maintained, the 
place where the offender is at the time of the omission is the place 
which will have jurisdiction. Thas. where a husband living in 
England intentionally lets his wife in France die for want of proper 
attention, he is triable for the hom-cide in England and not in 
France. In Siddha v.. Biligiri, (I.L R., 7 M., 854) it was held, 


on the same principle, shat where B having caed in foreign - 


territory to labour for © in British te-ritory,; broke his contract and 
was arrested in foreign territory and brought ints and prosecutéd 
in British territory, the Court had n> jurisdiction. In Gregory v. 
Vadakasikangant (I. L. R., 10 M., 2D), on the other hand, it was 
held that where V heving receive an advance of money from 
G contracted to laborr for him in foreign territory, broke the 
contrast and was prosecuted, it was held that the British 
Court had no jurisdiction, presumably as the contract had to be 
performed outside of British India. In Queen-Empress v. Paranga, 
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(LL. È., 16 M., 468,) it was held that a British Indian Magis- 
trate had not-power to summon a witnéss to appear before bim-at a 
place outside British India, and: that’ even if he had, thé offence 
would have been committed in foreign territory over which’a British 
Indian Court. would have no isdiction. e The latter two, cases 
are thus oppused to the principle enunciated above, and cannot 
therefore be accepted i in preference to the first. Inconveniences 
might sometimes arise by a rigid adherence to this principle in the 
case of omissions. A person, for instance, is Subpoenaed in British 
‘India tó appear as a witness before a Court on a certain day. 
Sonie timè before that day, he goes out of British India and 
returns some time after. When he is out of British India, he lies 
under no obligaticn to attend. in pursuance of the subpoena, and, 
on the above principle, will be punishable for tle omission to 
atténd, neither in British India nor outside it; The. subpoena may 
thus be easily evaded: Other instances also may be ‘imagined. 
Such cases, if they do not fall within the principle already referred ° 


to of asserting jurisdiction over offenders going abroad to evadea. - 


home law, may be provided for by conferring upon the aguneved 
State jurisdiction to try them by means of treaties. . 


Next, as to the second part of our ‘subject :—the grotnds of 
jurisdiction as between different Courts-within a State and this 
need not detain us long. Primarily these Courts „exercise jurisdic» 
tion on the same principles as States. But in their case, legislation 
is often and very usefully employed to give concurrent jurisdiction 
to other Courts. The dangers-which have been. pointed out of 
giving more States than one jurisdiction over an offence do not 
‘exist in the casé of concurrent jurisdiction by. more Courts than 
one of the same State. The common sovereign may be trusted to. 
regulate their éxércise of jurisdiction sò as to prevent any indecent 
haste, to seize and exercise jurisdiction, and to secure that a judg- 
ment-of conviction or acquittal i in one Court shall be a bar to pro- 
ceedings i in any other Court. 


In India, for jnbtance, Ss. 177, 179-185, and s. 188 of the 
Criminal Procéduré Code lay down the place of trial of an offence, 
With regard to these sections; the caution already given, namely, 
that they merely serve to regulate existing, and not credte any 
new; jurisdiction, should be~borne in mind. S, 177 says that every 
-offence shall ordinarily be tried by the Court within whose juris- 
diction the offence was vomimitted. By 8:'179, an offence made 
-np of anything which has been done and. any. consequence ‘which 
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has ensued, may be tried either where Such thing has been done or 
such consequence has ensued. Murde>, for example, may be tried, 
either where the wourid is given or tie death takes place. The 
instigation of a person ic commit -än cffence by means of a posted 
letter may be tried eiths> where A letter i is posted or is received 
(Queen-Empress 7. Sheo Dial Mal, I. L R., 16 A., 389). Where a 
girl was sold at Mirzapore to a prostitrte who took her to Benares, 
the possession of the girl at Benares was not a consequence constitu. 
ting the offence of “ buying a minor with intent that she shall be 
employed for purposés of prostitution * so as to give jurisdiction to 
the Benares Court (iJussumat Jowalur, 6 Agra, 46.) In the revised 
Code of this year (Act Y of 1898), a new illustration has been added 
to this section which apparently seeks to overrule the cases already 
cited, which lay down she rule of inserpreting these sections as 
merely regulating existirg,and not as creating any new, jurisdiction. 

I have elsewhere (The Caleutta Weekly Notes, 1898, p. cxx.) end- 
eavoured to show that this attempt is not only to be deprecated but 
is actually ultra vires cf the Indian Legislature. To this section, I 
would suggest the adding of a clanse to the effect that an offence 
of omission may be triec either where the offender is at-the time 
of his guilty omission 57 where the act for the omission of which 
he is liable, onght to have been performed. By S. 180, accessories 
before or after the fact may be tried 2ither where thoir accessory 
acts of abetment, etc., jook place or where the ptincipal offence 
was committed. In the new Code, a provision has been added to 
S. 181, making the onces of kidrapping or abduction triable 
either where the persan kidnapped oz abducted was kidnapped or 
abducted or was conveyed, concealed or detained. By S. 168, 
offences committed during a journey or voyage may be tried by 
any Court through whose jurisdiction either the offender, or the 
person against whom, o7 the thing in respect of which, the offence 
was committed, passed during the joarney or voyage. ‘Journey’ 
‘here means a continuous journey fron one terminus to another, so 
that where the journsy was interrapted at Allahabad and an 
offence committed thers it was held that the Magistrate at Howrah 
had no jurisdiction. In ve Hiramur Ayah, 21 W. R., 64. “And 
the offence should have taken placé while the journey was going 
on. Therefore, where the journey had so far as regarded the 
offender ended at an insermediate place, neither the fact that the 
-original journey extenced as far as Madras, nor that the offender 
subsequently came up +o that. place, could give the Madras High 
Court jurisdiction (A. v.. Malony, 1 MH. C., 93). 5. 188 provides 
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that a Native Indian subject for any offence outside British India, 
and a. Huropean.- British subject and a servant of. the Queen 
(whether a British subject òr'not) for any offence in the dominions 
of any Native Prince or Chief\in India may be tried as if it had 
been committed at any plagin British India where he may ‘be 
found. The provision about | selyants of the Queen. has been-intra- 
. duced for the first time -by Act V of 1898, to remedy the defect 
which was br ought to light by the decision of the Bombay High 
Court; in Empress v. Natwarat (I. L. R., 16 B., p.°178), and. to 
which attention was drawn i in the first-part of this article. There ` 
are also certain special provisions in special Acta like the Railways . 
Act, which are in pari materia, and will be found collected in the 
“note to S. 177 in Sir Henry Prinsep’s Code-of Criminal Procedure. 


r 


By the common law of England, the different counties stood 
to each other like. different countries., This was carried so far that 
if a felony begun in onè county was completed in another, the 
felon could not be tried in either. (Lacey’s Case, cited in the first 
part of this article): But now, by 7 Geo. IV, c. 64, 5. 12, felonies 
or misdemeanours committed on the boundary of two or more 
counties, or within 500 yards‘of any such boundary, or begun in 
one county and completed in another, may be dealt with in any of 
the said counties. The section: applies to offences which are local 
in their nature, such as burglary, as well as to larcenies and other - 
transitory felonies. (R. v. Ruck, 2 Rus.. Crimes, 5th Edn.,-p. 46.) 
But it does not extend to trials in limited jurisdictions but only to 
county trials. (R. v. Welsh, 1 Moody C. ©., 175.) Thus, where a 
wound was given within the Admiralty jurisdiction and the death - 
took place in a county or vice versd, the section would not apply. 
This case is now provided for by 24 and 25 Vict., c. 100, S. 10, to 
which reference has already been made. With regard to accessories 
also, the counties, in the eye of the common law, stood to each 
other as different countries. In the quaint language of the pre- 
amble to 2 and 3, Edw. VI., c. 24, “ib is a common practice 
amongst errant thieves and sober in the realm, that after they. 
have robbed or slain in one county, they will. convey their spoil or. 
part thereof so robbed “and stolen unto some of their adherents 
into some other county ..... who knowingly receiveth the same, 
in which case, although the principal felon be after attainted in 
one county, the accessory escapeth by reason he was accessory in 
another county, and that the jurors of the said other county by 
any law yet made can take no knowledge of the principal attainder 
, 4 
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in first county.” (Steph. H. ©. L., Vol. I, p. 277.) But now, 
by 24 and 25 Vict. c. 24, S. 7, where any felony shall have 
been wholly committed in England or “reland, accessories, before 
or after the fact, to such atence, may be tried by any Court having 
jurisdiction to try the prdcipal foy cr by a Court having juris- 
diotion where the accesscry acts are committed; and in all other 
cases, such accessories may be tried either by a Court having 
jurisdiction to try the priacipal felony or by a Court having juris- 
diction where they shall be apprehended or be in custody. By 
24 and 25 Vict., c. 96, S. 114, the offence of larceny may be 
tried either where the taing was stolen or was possessed by the 
thief; and the offence of receiving stoten goods either where the 


. offender shall receive or aave such gocds, in the same manner as 


if they had been originally stolen or taxen in that place. Again, 
by 2 and 3 Vict., c. 82, S. 1, offende-s in a detached part of a 
county, surrounded in whole or in part by another county, may be 
committed ‘for trial, triec, convicted end sentenced in the latter 
county. By 7 Geo. IY., c. 64, S. 13, offences committed on 
persons or property in ecachés employd in journeys or in vessels 
employed in inland navigation may be sried in any county through 
any part whereof, such ccach or vesse shall have passed in the 
course of the journey or voyage. Bu- the offence must be com- 
mitted ‘in or upon’ the oach or vesssl,.s0 as to bring it within 


- the section; hence, whers a guard of. = coach, on changing horses 


near Penrith, carried a Darcel to a privy, and, while there, took 
two sovereigns from it, it was held the -section did not apply 
(R. v. Thorpe, 2 Lew. C. C. 283.) Ey 88 Geo. III., c. 52, and 
14 and 15 Vict., c 55, S. 19, wher an offence is committed 
within the county of any city or towa corporate, the prosecutor 
may: prefer his bill of indictment to -he jury of the county next 
adjoining, and Justices'cf the Peace are required to commit for 
trial to the Court of Oyer and Terminar and gaol delivery for the 
same county. By the Merchant Shipping Act of 1894, 5. 686, 
offences within the Admiralty jurisd-ction may be tried by any 
Court within Her Majesty’s dominions within whose Jurisdiction 
the offender may be found. 


Similar provisions may be fouundin the’ legislation of other 


‘civilised countries. 


' M. A. TIRUNARAYANACHARI. 
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TRANSLATED FROM THE VIVADARATNAKARA. 


CHAPTER XXIV. 
“On the Adopted Son. i 


On this subject, Vishnu says : “ The adopted son is the eighth 
in rank. He belongs to him to whom he is given’by his mother 
or father.” (1) Commentary.—After ‘yasya’ the word ‘syait’ ` 
(belongs) i is understood. iy l ; 


Manu says: “© He whom his mother or his father affectionately 
‘gives with water in times of distress, being equal in caste, is con-. 
sidered the adopted son. The adopted son ef a man possessed .of 
all good qualities takes all his wealth, though come from another, © 
gotra (family). An adopted son shall not take the family name. 
or the wealth of his nataral father. The pinda follows, the family 
name and estate and the funeral rites of one who gives his son in 
adoption cease in' regard to that son.”(*) balan. IN In time 
of distress’ means ‘when the adopter. has no son.’ ‘ Sadrisam’ 
means ‘.equal in caste.’ ` Medhatithi, however, says that the equality 
contemplated is not one in respect-of caste but one in respect of 
qualities worthy of the family. ‘ Affectionately’ means ‘without 
coercion, etc.’ ‘ Qualities,’ i.e., caste, learning, behaviour, ete. 
Seeing that the adopted son is heir by the very fact of his being a 
son, the qualification about his possessing good qualities is to 
entitle an adopted son of good qualities to share in the inheritance 
even in the event of the subsequent birth of an aurasa son and 
also to indicate that the adopted son devoid of good qualities will, 
under similar circumstances, be- entitled. only to maintenance. 
‘Gotra’ means “the celebrated family name derived from sages, 
such as Kasyapa, etc’. As the offering of pinda always follows the 
family name and wealth, it also ceases. The word ‘Svadah’ 
denotes ‘ sraddha and: other rites.’ ' 


Vasishtha says: ' “The son, formed of seminal fluids and of 
blood, proceeds from the mother and the father (as an effect from 
its cause). : The mother and the father have power to give, to sell 
and to abandon him; but let him not give or receive an only son; 
for he should remain for the continuation of his ancestors’ line. 
Let not a woman either give “or receive (& son) without her 


(1) Manz, Chap. IX, 168, 141 and 142, 
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huskand’s permission. Ome desirous of adopting a son shall invito 
his relatives, inform the Ling, make burnt offerings ‘in the middle 
of Lis house, reciting ths vyahritis and adopt one not a remote 
kinsman, than whom no nearer exists. “If doubt arise, he shall set 
the emote kinsman apérs like a Saka. It should be well-known 
that througli one he savas many.”(?) Commentary—* Sale’ and 

‘abandonment’ are not ellowed like g-ft. Sale is permitted only 
in Cistress; and abandonment in case of inability to maintain. 
Prakasakara says that, tke desertion o? issue is an offence, as the 
offering of pinda and lizations of water will cease. The father. 
and the mother have eack individually she power to give, with this 
difference : that if the’ father be alive she mother could give only: 
with his permission ‘and ir his absence, 2ven without his permission. 
‘Invite his kinsmen,’ 72. in order shat the adopted son may 
receive his share, assembis his own saprndas. “ Adurabandhavam 4 
means ‘whose relatives, such as the maternal unclé, etc., are 
near the spot.’ “This is eajoined in ord=r that his name, caste, etc., 
mêy be learned. In the absence of his relatives, learn his. name, 
got’, etc., by some other song evideace.and adopt. The word 
‘eva.’ has the force of “even? If afer taking in adoption one 
whcse relatives are not rear, a doubt arise as to his Brahminhood, 
etc., then the adopter should set him apart with maintenance like 
a Sadra son. ‘Through one he saves many’ means ‘by means of ` 
one son, he saves many aacestors.’ Tke meaning, therefore, is that 
he should adopt one whose caste, ete., is ascertained beyond a 
doubt. 


Here ends the chapter on Hie: ndaki son’, 


CHAPTER XXY. 


In the son bought. : 
On this subject, Visanu says: “The son pongne is the anit 
in rank.” (2) ` 


Bandhayana says: “ The son who is ties from his father 
‘and his mother or from either of them and received in the place of 
a son is called the son beught.” (°) 


(1) Vasishtha, Chap. X7, 1—8. (2) Vishnu, Chap. XV, 20, 
(3} Baudhiyana, II, 2, $, 26. 
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<- Manu says: ' 4“ The son, equal or tinegial, whom a man buys 
from his father ‘and mother for the sake of having a sou, is the son: ` 
bought.”(!) Commentary—‘ Equal,’ i. ê., of the same caste, In de- 

fault thereof, of a different caste, . -So says Parijata. . Prakisakara, 

however, says that although an “unequal sôn is spoken of, one of: 
a superior caste should not be taken as a son by one of an inferior . 
-.caste, nor one of an inferior caste-by one of asuperior caste. He - 
.- says that according to Medhatithi, the equality and the inequality’ - 

is in respect of the possession of good qualities among those of the 
same caste. : 


i Here ends the chapter on ‘ the son bought a 
"+ CHAPTER XXVI.. 
: On the gon self-given. 


On this subject, Vishnu: says: “The ‘son wa A is ine 
tenth.”(?) Commentary—He belongs to him to whom, he gives. 
mbes 


- Manu says: `“ The son who, having joa his parents or being. 
abandoned by them without cause, ‘gives — pale is called the son 
sélf-given.”(*) Oommentary—‘ Without.: :ċause? -means ‘for no 
offence.’ ‘Gives himself,’ ie., with the statement ‘I am your son.’ 

Here ends the seat on ‘ the € son self- given’. - 


CHAPTER XXVII. 


` On the son ee 


Vishnu says: “The son cast away is the ‘éleventh. Hei is sò 
called because he was forsaken by his father or mother (or both). ” (9 - 
Commentary—He belongs to him who receives him. l 


Manu says: kis One, whom a man receives.as his dak aa he. Tes h 
been deserted by both his parents or by either of them, is-calléd thé 
son cast off.”?(*) Commentary— Utsrishtam'’* means ‘ abandoned. 
The abandonment owing to extreme distress, inability to maintain - 





(1) Manu, Chap. IX, 174 `., (8) Vishnu, Chap. XV, 22. _ 
(3) Manu, Chap. IX, 177.. (4) Vishnu, Chap. XV, 24 and 26, 
(5) Mant, ‘Okap: X, 171. ' x 
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or from any other. fault. Receives ‘as. a Son and not for the pur- 
pose of feeding. ` 


Vasishtha says: ©“ The fifth is tte son who, being cast off by 
his mother or father, ts sezeived as & son.” (1) Commentary— WA 7 
here means ¢ fifth of the six sons of the second sort’. 


Here ends the chapier on ‘the son rejected’. 


CHAPTER XXVII. 
On the son made. 


“On this subject,” Manu says: “He is considered as the son 
made whom. a man makes his son, if eqaal, skilled in discerning 
right and wrong, and endowed with filiel vir tues.’ (2) Commentary— 
Medhatithi says that even here the worc ‘ equal’ means € equal in 
quality” ‘ Right, i.e., tae virtue of performing the funeral rites 
of the deceased parents and ‘wrong,’ i.e., their non-performance. 
e Filial virtues’? means ‘inclination to 96 of service, etc.’ 


Baudhayana says: “He is called tae son made whom a man 
makes his son with his ecnsent, being equalin caste,” (3) Commen- 
tary—‘Sakamam’ means ‘having the desire, t.e., thinking that 
if he would become the cther’s son, the other would receive him for 
ason. ‘Equal’ means ‘equal in casta? 


Yajnavalkya says: “ The son mede so by himself is called the ` 


son made.” (4) 


. The same author says: “This rde kaid down by me applies to 
sons equal in caste. (8) Commentary—T1e expression ‘if there be 
a son of equal caste’ is ‘understiooc. Prakasakara says. that in 
respect of the son of the maiden, the scn of concealed birth, the 
son of the pregnant bride, and the son of she twice-married woman, 
their equality by caste saould be calcalated with reference to their 
begetters and not by virtue ‘of themselyes, because they do not 
answer to the definition of equality of caste. 


Here ends the chapier on ‘ the san made’. 





(1) Vasishtha, Cbap. XVH, 36 and 37, ` (2) Manu, Chap, IX, 169. 
(3) Baudhayans, IT, 2, 3, 21. (4) Yajnavalkya, Chap, II, 131, 


(5) Ibid 11,123.. 
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CHAPTER XXIX. 
The son by a Sudra Woman. . 


‘On this point. Vishnu says:, “ The son porn of any woman 
whomsoever is the twelfth in rank, ”(1) Commhentary— Any woman 
whomsoever’ means ‘a Sudra woman, married or unmarried, 4 


Vasishtha says: “They declare that ile sixth is the son bya 
Sudra woman. ”(a) Commentary—* Sixth,’ 4.e,, among the six sons of 
. the second sort, but only the twelfth among all the sons, aurasa, etc. 

The expression ‘they declare’ -indicates a variance of view. This. 
difference of view concerns the son’s right te inherit the wealth. 
Manu says so in respect of the son by a Sudra, The view differs, ` 
‘therefore, according as the gon is possessed of good’ qualities or 
devoid. of them. - 


Manu says: ““The'son whom a-Brahmin begets through lust, 
on a Sudra woman is a living corpse, and is, therefore, called a 
Pardsava,” (3) Oommentary—‘ Living’ because he fulfils to a small’ 
extent the desire of a man to become a father; ¢ corpse” because 
he is of poor service to his father. ° 


Baudh@yana says: “A son begotten = gh lust’ upon a Sudra 
woman by a man of the regenerate classes i is called a living corpse, 
a Pardsava.”(*) . : 


Again Manu says: ‘These eleven sons beginning with the 
kshetraja as already enumerated, the sages declare substitutes -for 
the son to prevent the failure of rites. Those sous, who have been ` 
mentioned ‘as sons along with the legitimate’ son, being: begotten 
by others, belong to the owner of the seed from which ‘they sprang, 
but’ not to any other.” (5) Commentary— Substitutes for a son’? 
` means ‘substitutes for the aurasa and the son of the appointed 
dhughter.” They have been declared entitled.to do the duties of 
these in default of these, in conformity to the text of Brihaspati 
which follows. The reason is this: to prevent a failure of the rites, 
i.e., for fear that the injunction that a man should beget offspring 
may he violated. ‘his injunction is imperative. That the son 

(1) Vishnu, Chap. XV, 27. (2) Vasishtha, Chap. XVII, 38. . 


(3) Manu, Chap. IX, 178. (4) Baudhiyana, II, 2, 3, 228, 
(5) Mann; Chap. IX, 180 and 181. 
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should somehow be begotten follows from the following text. 
The latter half of the passage quoted by denying that these -are 
the only primary sons indicates that these are substitutes; ‘ and 
not to any other’ napore that they. arə primary. c 


Brihaspati says: “ 0: the thirteen sons defined in order by Manu, 
tha legitimate son of the body and the appointed daughter continue 
tha line. As in default of ghee, oil is admitted by the virtuous as 
a substitute, so are the elsven other sors in default of the legitimate 
son of the body and of ike appointed caughter.” (1) 


The Brahma Purana says: “ The adopted son, the son self-given, 
the son made, the son bought, or the son rejected, must always be 
supported. They are considered to belong to a different goira, 
unconnected by funeral 2akes and conzinuing a different line. On, 
birth and on death (of a kinsman) they share pollution for three 
days.” (2) Commentary—3y this texi their liability to pollution for 
three days is incidentally mentioned. 


Again the Brahma Furana says : “The Pardsava sons of a Sudra 
are in some cases considered to be tha sons of Brahmins who give 
food and raiment and ci the owners af the soil and the seed; and 
so also of men of the warrior class afticted with curse and always 
doomed to perish; and sometimes af men still bent on money and 

ar.” 0) Commentary—BE y this text tke doubt of the non-existence 
ik these sons is removed. 


Aeoordingly’ it is said : “Where there is the legitimate son of the 
body or the son in the appointed dauzhter, these eleven sons, the 
kehetraja son and the rest, should be regarded as belonging to a 
different gotra and a Wae a different line. They shall always 
perform the sraddha, éte. of their fathers, like servants.” (4) Commen- 
tary—The word ‘ Putrikésuta’ means * the son in the form of the 
appointed daughter.’ ‘ Eshetraja, etc. means‘ all sons, the aurasa 
and the appointed daughter excepted; where there is the aurasa 
son or the appointed daughter, the kshetraja and the rest only 
continue theline. ‘Lika servants’ means ‘from the mere obligation 
to do the bidding.’ i é 





(1) Brihaspati, Chap. XXY, 33,34." (£) Cole: Dig., Vol. II, 404, COLXXVII. 
(3) Cole. Dig, Vol. II; 415, COXCIY. (4) ole: Dig.j Vol. II, 414, COXCV. 
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Again it is said: “By the rich Vaisyas, the son of concealed 
birth, the son of the maiden, the son. of the pregnant bride, tle 
kshetraja son, the son of the twice-married woman, these five sons 
are, for fear of the king’s chastisement; shunned. The rest are 
sons of twice-born men.” (1) Corlmentary—Phis text also shows that 
. the Vaisya may have-secondary sons. Thus these texts say that the 
Brahmin, the Kshatriya and the Vaisya may have secondary sons, 


Next the following text shows how difficult it is for a Sudra 
dependent upon his lord to beget sons. “ 'To the Sudras whose occu- 
pation is servitude, who live on food supplied to them by others and 
whose bodies exist for others’ use, sons could never be born.” (2) 


In reply to the question whether a son is never born of one of 
the servile class it is answered: “ If from such a servant, whether 
“man or woman, a son is born, that son is himself a servant.” (3) 
Commentary.—The meaning is that the son sd born is himself depen- 
dent on his lord and is neyer independent in the discharge of his 
duties as a son, l 


Here ends the chapter on ‘sons by a Sudra woman.’ 


CHAPTER XXX. ` 
On the Inquiry into Sonship, 


On this subject, Vasishtha says: “ The wise are at variance on 
the question ; some say that the son belongs to the owner of the soil, 
and some, to the begetter.”’(4) 


Apastamba says: “ Carefully watoh over your wives, lest’ the 
seeds of strangers be sown on your soil. The son belongs to the _ 
begetter. So far as the next world is concerned, the husband 
makes such children worthless.”(5) Commentary‘ Apramattah’ 
means ‘ without inattention.’ ‘Tantum’ means “ male issue.‘ Vap- 
syuh’ means ‘ be sown.’ Lest others’ seeds be sown upon the soil. 

e Begetter,’ i.e, the owner of the seed. After < lana to’ the word - 
‘benefits’ is understood. ‘ Samparaya” means ‘in respect of benefits 
relating to the other world.’ ‘ Mogham’ means “ fruitless,’ 


Again it is said: “Ancient sages in the hymns sung by the God | 

` of the Wind say that a man should not sow his seed on the soil of 
EE Ra RTA Ba SAE ENCLOSE NE SRE 

(1) Gole. Dig., Vol. II, 414, CCXCVI. (2). Oole. Dig., Vol. IT, 414, COXCYVIL, 


+ (8) Cole, Dig., Vol. II, 414, OCXOVIL (4) Vasishthe, Chap. XVII, 6, 
(5) A’pastamba, II, 6, 18, 7." 
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another. As the arrow amed by one in the air at a- deer already 
hit by another is wasted. so is the seed of one when sown upon 
another’s soil.”(!) Commentary—The arrow aimed by one.at an 
object through the hole ‘nade by another’s arrow is wasted. The 
game has been declared*to belong tò that giat 


Again it is said: “ Ås a perfect man gik of his wife and his 
issue, so it has been declared that the wife is one with the hus- 
band.” (2) Commentary-—.As a perfect man includes himself, his wife 
and his issue, so the wife-includes herself and her husband. Even 
if she were sold, she would not become another’s wife. When sold 
or abandoned, it is sad : “ The wife is not released from her tie to 
her husband even by sale or by abandonment.” (°) Commentary— 
‘ Nishkraya, means ‘ sale: ? ¢Visarga’ means ‘ abandonment.’ 


Again itis said: “ A As with cows, camels, female slaves, goats, 
ewes and milch- buffaloes, it is not the begetter that owns the off- 
spring, even 80 it is with the wives of others. Those, who having no - 
field have seed and sow‘is in another’s soil, shall never receive any 
benefit from the crop. waich they produce. If (one man’s) bull . 
beget a hundred calves or another’s cows, they would belong to the 
owner of the cows and tha bull would have spilt its blood in vain. 
Similarly, the-seed of men, who having no ownership in the soil sow 
it upon the soil of others, benefits the owner of the soil ; the owner 
of the seed reaps no benefit. (4) Commentary—The same author on 
a thorough consideration of the Srutis elaborates the point in the. 
following text :— 


“ Where no agreement respecting the crop is made between 
the owners of the soil anc the seed, the benefit evidently belongs to 
the owner of the soil; the receptacle is more important: than the 
seed.” (5) Commentary—W here the owners of the soil and of the seed 
do not both exist, then: she crop belongs to the owner of the soik 
and not to the owner of the seed. The author renders this point. 


clear by the following text :— 
“Tf the seed carriec by water or wind germinates in the soil 
of a man, the crop belongs to the owner of the soil, and the owner 
(1) Manu, Chap. TX, 42—43. (2) Manu, Chap. IX, 45. 


(3) Manu, Chap. IX, 46. . ; . (4). Manú, Chap. IX, 46—51. 
ta) Manu, Qhap. IX, §2. 
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of the.seed receives no benefit.” (1) Commentary—Sinilarly the soil 
is the more important in the casé before us. ‘Oghah’ means ‘a 
flowing stream,’ ‘ Ahritam’ means,‘ carried.’ 

The author thus concludes,-“ This should be understood as the 
law regarding the offspring of cows, mares, female slaves, camels, 
.8he-goats and ewes, birds and milch-buffaloes.”(?) Commentary— 
‘This law,’ that is, that the owner of the seed does not receive the 
benefit. 


- Sankha and Likhita say : When seed is sown upon one’s soil 
without his knowledge, the crop certainly Helena to him.” (9) . 


Gautama says: “ ‘The son begotten upon another’s wife is not 
entitled to a share. MU ; 


“When speaking of Niyoga, Gast says : “(She shall bear) a 
more than two (sons), The issue belongs to the begetter in default 
of a special agreement. If begotten on the wife.at the request of 
the husband living, it belongs to the husband; if by a stranger, to 
the begetter. But being protected by the husband, it belongs to 
him; or to both the begetter and the husband of the wife.”(5) 
Commentary—The husband authorising his wife to raise offspring for 
‘him shall not allow her to beget more than two sons, suchas a third, 
and so forth. If she begets more, they belong to the begetter. 
In default of a special agreement, all the issue belong to the owner 
of the soil. The issue begotten on the wife of a man who is inconi- 
petent to procreate, though it be the third, belongs to the husband 
of the wife even without a special agreement. If the owner of the 
seed maintains the wife, then the first issue belongs to the owner of 
the seed, and if the husband protects her, to him. Where both are 
desirous of offspring, then the_offspring belongs to both. This is 


the meaning. | 
“ Narada says: “ No crop can be produced without soil; nor can 
there be a crop without seed. The issue therefore halons by right 
to both the father and the mother.”(°) 

Sankha and Likhita say: “The Veda declares that the issué 
always belongs to the husband of the mother. Some sages say that 





(1) Manu, Chap. IX, 54. - (2) Manu, Chap. IX, 55. 
(3) Not found. Bate, Traps . (4) Gautama, Chap. XXVIII, 23. 


(5) Gautama, Chap. XXVIII, 8—14. (6) Narada, Chap. XII, 59, 
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it belongs to both and celebrates both with the same pinda.” (1) 
Oommentary—‘ Dvyamushyayana’ means ‘ belonging to two fathers.’ 
‘ Anumantrayate’ means ` celebrates koth fathers with the same 
pinca’ 

They quote the fotlowing ik Ot Vasishtha and Kasyapa who 
wera under water, one gæs out of the water and begets issue, being 
unknown to the world.” Commentary—‘ Udavasat’ means ‘from 
his residence under the-vater.’ One of them begets an issue upon 
the wife of the other. 

If it be asked what ‘llows from this, it is replied, “ Thus both 
of them have issue intwc ways.” ` 

“ The following is ancther peculiarity ; for following the custom 
of the family of one of them, taking his wealth and offering him the 
pinda, they also offer the pinda to the begetter, although begotten 
upon another’s soil.” Commentary—‘ Parigrahah’ means ‘ obser- 
vance’; “ Riktha’ means * saking of wealth.’ Having offered the pinda 
and water to one of thom, i.e., the awner of the soil, they offer 
pinda and water also so the begetter, though begotten upon 
another’s soil. 

Here ends the chapter on “the inquiry into sonship.’ 


S. SITARAMA SASTRI. 








NOTHS OF INDIAN CASES. 


Visvalinga Pillai c- Palaniappa Chetti, I. L. R., 21 M., 1. We 
doubt the correctness of the decision of the learned Judges in this cage. 
The mortgagee is to be in possession for three years and to pay himself 
both principal and interest out of the usufruct. We do not see why it 
does not fall within the definition of a usufructuary mortgage, It does 
not seem to us necessary to constitute a usufructuary mortgage that any 
portion of the mortgage money should be payable on the date of redemp- 
tion, Again the learned Jndges held that, on the lapse of the three years, 
the mortgagor can recover in ejectment although the mortgagee has not 
been placed in possession ofa portion a? the mortgaged property. It 
appears to us that when tae mortgagor failed to put the mortgagee in 
possession of the whole, the mortgagee became entitled to recover the 
poztion of the mortgage money which remained unpaid out of the usu- 

frcot under 8.68. It sens to us there is no justification for restricting 


-© (1) Not four, 
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‘the scope of S, 68 to cases where any portion of the mortgage money is 
repayable under the contract. The language of S. 68 is general. The 
mortgagee is entitled to either of two remedies, namely, the profits of - 
the property not placed in possession or the balance of the mortgage 
money which remained unpaid ou#of the usufwutt. Before redemption, 
the mortgagor is bound to pay the sum so received. < 


Theyyavelan v. Kochan, I. L.R.,21M.,7. It may be that the 
decision in this case is not open to exception. But -the principle laid 
down by Davies and Boddam, JJ., that although a suif will not lie under 
8.317, ©. P. C., against a certified purchaser, it will lie against a person 
claiming by purchase from the certified purchaser appears to be question- 
able. We can see nothing in principle in support of the view of the 
learned Judges, though the section has been the subject of much judicial 
comment and not a few conflicting decisions. It appears questionable 
whether the further limitation imposed in this case upon the scope of 
the section is right. The section no doubt speaks of the suit against 
the certified purchaser alone and does not speak of a suit against persons 
claiming under him; while as regards the plaintiff suing it speaks of the | 
real purchaser and of the persons claiming under him. We do not think 
that we can attach any weight to this difference, as the assignee cannot 
fail to have the rights of the assignor unless the assignment was a frand 
upon the-rights of others. 


Krishnan Nambiar v. Kannan, I. L. R., 21 M., 8. We must 
take exception to the soundness of the decision in this case. In every 
sale after the Transfer of Property Act of immoyeable property, a 
covenant for title is implied. We cannot agree that such implied 
covenant is a contract in writing registered. When the Limitation Act 
speaks of a contract in writing registered, it refers to that term, the 
breach of which is sued for as in writing registered. The question is not 
whether the implied covenant is part of a contract, but whether that 
portion of the contract isin writing. 


- Nayinappa Chetti v. Chidambaram Chetti, I. L. R., 21 M., 18, 
The view of the Madras High Court that notwithstanding a EAN for 
redemption and default in executing the decree, it is open to the mort- 
gagor to bring a fresh suit for redemption as upon @ subsisting mort- 
gage has been more than once criticised by us as unsound. Unless the 
Privy Council overturn the course of decisions in this Presidency, we 
must take this principle as practically settled. But it does not necessi- 
tate the conclusion that none of the questions decided in the previous . 
guit for redemption has the force.of res judicata in the subsequent suit, 
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It would seem to us absurd.to suppose that the decision in the previous 
case as regards the terms.of the mortgage relation or the amount due 
under the mortgage should be the subject of fresh litigation between the 


same parties. 
a 


Q. e 
‘Sami Ayyangar v. Fonnammal, I. L. R., 21 M.,28. Subrahmania 

Aiyar and Benson, JJ., deslined to depart from the rule laid down by 
the Privy Council that there must be an antecedent debt to justify a 
sale of ancestral property ky a Hindu father even if there was no family 
necessity. The Calcutta Sigh Court no doubt suggested that the debt. 
was always antecedent to tke suit and the sale asked for in it and, there- 
fore, a compulsory court-sale of the son’s interest also was justifiable in 
‘every case of a fathers’ deot. However desirable it may be to get rid 
of refined distinctions on th> subject, there-does not appear to be sufficient 
warrant for whittling awar the language used by the Privy Council. 


Bojjamma v. Venkazaramayya, L L. R., 21 M., 30. The point 
involved: in this case is one of considerable importance bùt we can 
hardly congratulate the Judges upon the judgment they have delivered. 
The question is not free from difficulty as:appears clearly from the oppo- 
site view taken by two othar learned Judges: Whether in a suit upon a 
promissory note the defeadant can plead that the payee was only a 
penamidar is a question that ought to have been decided upon the 
language of the Negotiable Instruments Act and not upon the mere 
assertion that a promissory note is a different thing from land. Why 
the same, principle does mot apply in æ suit upon a note requires expla- 
nation. Reference. is mads to suits on contracts, but we do not kiow 
whether it will be said thet i ina suit upan a bond the defendant cannot 
plead that the plaintiff vas only a benemidar. Nor does it appear to 
follow that in a suit by a stranger upan a bond claiming to be really 
the person entitled though not the obligee named, the defendant can 
defeat the claim of the plaintiff, not being the person named in the 
bond. The same questiez, we ask, with regard to similar suits on a 
promissory note. The answer appears to us to depend ona consideration 
of the, language of the Negotiable Instruments Act; and if this be the 
correct view the argumeri cannot apply to suits upon a bond, 


Achuta Menon v. Achutan Nayar, L L. R., 20M, 35. We are 
unable to agree with the decision of the learned Judes in this case, 
that where a plaintiff sued. as lessee from the-Zamorin to eject the 
defendant and withdrew tis suit without leave, he could not afterwards 
maintain another suit upon a fresh lease from the Zamorin, We are 
unable to think that the-fesh suit for the same matter Terere to in- 
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S. 373, C. P. C., refers to suits upon a fresh cause of action which 
did not arise at the time of the former suit. We are also of opinion 
that there is misapprehension as to the meaning of the phrase “fresh! 
cause of action.’ None of the decisions referred to appears to us to 
support the decision of the learnef Judges. Safposing the former suit 
to have been tried and dismissed on the ground that the first lease was 
untrue, there would be nothing to preclude a second suit upon the 
new lease. Stress is laid upon the words ‘for the same matter,’ but, we 
think, the learned Judges are bound to concede that if the new suit is 
brought upon a new title, say, gift or bequest, a title, be it assumed, 
which was not available as a ground of attack at the time of the 
former suit, a new action will lie, Surely the case of withdrawal cannot 
be put upon a higher footing. ; 








SUMMARY OF RECENT CASES. 
Married Woman—Separate estate—Restratnt on anticipation, 


Lady Bateman v. Faber [1898, 1, Ch. 144, O. A.J 


Under the English Law the married woman seems to have been 
given greater protection than even an infant, so much so, that it has been 
held that even fraud or estoppel coald not deprive her of the protection 
which her separate property enjoys when it is restrained from anticipa- 
tion. The plaintiff, a married woman, was entitled under a settlement to 
property called Kil-Marsh estate for her life, for her separate use, 
without power of anticipation. The settlemont contained a provision 
that if at any time she should come to an income, in her own right, of 
£8,000 or more per annum, for her separate use, then the trust under 
settlement should cease, and the property -be held in trust for her 
husband. In order-to assist her husband in coming to some arrange- 
ments with a creditor of his, she executed an instrament in which she 
stated she had succeeded to the estate of £8,000 and that her life interest 
under the settlement had ceased. On the faith of this statement the 
creditor entered into an arrangement with the husband for his benefit. 
The wife, however, subsequently sued to receive the income of the pro- 
perty for her life, notwithstanding her admission. The Court of Appeal 
affirming the decision of Kekewich; J, (1897) 2 Ch. 223, held that she 
was not.estopped from receiving the income. The Master of the Rolla 
(M. R. Lindley) said “it is new in point of detail, but in principle it is very 
old. A married woman cannot by hook or by crook, by any device, even 
by her own frand (the cases. go that length) deprive herself of the 
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protection which the PRON on anticipation throws around her. About 
` the policy of the law we say nothing, but it has been sanctioned by the 
“ Married Woman’s Property Act.” 


ma e 


‘Frade name— Fraud. 


F. Pinet & Cie. v. ' Maison Louis Pinet, Limited. [1898, 
I. ‘Oh. 179, per Novih, J.] 


A man can have under the law any name he pleases, only he 
ought not to so use the name as to pass himself off for another or his 
goods for those of anothe>. He may ale change his name bow often 
so ever he likes and there is nothing tc prevent him from doing so, 
but if he changes his name for a fraudulent purpose, he will be absolutely 
prohibited from using the rame in the busmess in connection with which 
he intended the frand. ; 


L,-a solicitor, took the name of Pines and commenced business as 
maker of boots and shoes. He then sold his business to a limited 
Company called Maison’ Pinet, Limited, formed for the purpose of 
taking over and carrying on that business. The plaintiffs were a firm 
of boot and shoe manufacturers of Paris.called S. Pinet and Company 
and had a large businest in London. They had brought an action 
against the company Maison Pinet and C>., and got an order restraining 
the defendant from using the name Pinet in connection with the sale 
or manufacture of boots ard shoes, without distinguishing their articles 
from those of the plaintiff f Subsequently, however, that company went 
_ into voluntary liquidatiom and transferrəd its assets to another com- ` 

pany Maison L. Pinet, ‘Limited, of which L. was a director, The 
plaintiffs brought the present suit to peevent the defendant company 
from using thé word Pinet at all in connection with their trade. 
There was rio evidence iz the former action that the defendant Pinet 
-had ever borne another mame. In the present action, however, it was 
proved that the defendart had adoptec the name Pinet for the very 
purpose of passing off his ‘boots and skoes for those of the plaintifi’s 
manufacture. Upon these facts North,.J., issued an injunction per- 
petually restraining the defendant absolutely from using the name 
Pinet in any manner of. connection whatsoever with his manufacture 
aná sale of boots and shoes. ~ 


PART iii.) THE MADRAS LAW JOURNAL, ` 189: 


Conspiracy—Malicious ‘vig =e action for conspiracy unless iti is to do 
a wrongful act. 


Huttley v. Simmons and others, [1898, I, 
Q. B. D., 18%; Darling, Jo 


The House ‘of Lords decided in Allen v. Flood. [1898, A. C., p. 1] 
that the existence of a bad motive in a person in the case of an act 
“which is not of itself illegal, will not convert that act into a civil wr ong 
for which reparation may be due. In delivering their judgments several 
members of the House had expressed a doubt whether the law may not | 
` be-different in the case of a combination of persons with a bad motive. 
. The present case was exactly such a case, but Darling, J., has ruled that - 
a couspiracy with a bad motive will not make any difference in the law, 
unless it be to do.act in itself pnlawful. The plaintiff, a cab driver, sued 
S and others for damages sustained by him in consequence of the defend- 
ants having induced Y,a cab proprietor, to refuse to engage the plaintiff 
to drive a cab for him, or to let a cab to the-plaintiff to be so driven. 
The jury found that defendants had conspired together and done this , 
act maliciously in-order to injure plaintiff and procure some advantage to 
a third person, The presiding judge non-suited the plaintiff and held 
that a conspiracy to do certain acts (not being criminally punishable) 
gives a right of action only where the acts agreed to be done, and, in 
fact done, would, had they been without BrPanoatss have involved a. 
civil injury to the plaintiff. 


International law —Action by foreign sovereign—Cross-proceedings. 


' South: African Republic v. La Compagnie Franco os TA 
- [1898, I, Ch. 191, per North, J.] 7 


i “The plaintiffs, a foreign sovereign state, entered into a contrack with 
„the defendants by virtue of which large sums of money . were deposited 
in the naimes of two persons, one the, nominee of the Government and the 
other of the defendants, for the purpose of being utilized in the construc- ` 
tion of a Railway, Disputes soon arose as to the proper application of 
these funds, the two nominees not agreeing as to modus operandi. The 
nominee of the Government died and the fands: then survived to the 
nominee of the defendants. The plaintiff then brought asuitin Courts of ` 
‘England against the defendants and the banks where the money had been 
deposited for the appointment of a new trustee ‘oE the fund and to res- 
train the defendants from dealing with the fand. The defendants set up 
a cross-claim for damages for breach of certain concessions made by ‘the. 
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plaintiff. North, J., struek off the cross-claim. He held. that a foreign 
sovereign, because he submits himself as plaintiff to. the jurisdiction of 
our Courts with respect to- ane matter, ‘cannot be made a defendant with 
- respect to another and arite a distinct matter, There may be a pro- 
. ceeding against s for@ign-Government Plaintiff by way of counter-pro- 
ceeding, by cross-bill, a Hill of discovery—it might be either a, bill of 
discovery, if necessary, ar a cross-bill—ir the nature of a defence to the 
proceedings seb up by the plaintiff; buf not a proceeding setting up, 
against the sovereign another claim in ARRS) of another and entirely, 
distinct matter. - 
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Succession of Gogaatas under the MitoEshara —We draw the attention i 
of our readers to the very able article œ this subject from the pen-of 
“ Jurisprudence ” which appeared in the February number of this 
Journal and which is continued in this issue. The question as to who“ 
are heritable bandhus has-been very ably examined by the learned author, 
and. we hope: to Teer to tke cen? ourselves on some future océasion. 

= KA gy ; 

A convicted Bunda angiety ;—The announcement comes from 
St. Louis. that a convictec murderer there, who is to be executed this 
week, has been negotiating with a local medical college, with reference. 
to the sale of his body to-the institution. In this State the Penal Code 

9 
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_ expressly declares that a person has a right to'divect the manner in 
which his body shall ‘be’ disposed of after his death. ` Whether tthis 
applies to one:convicted of murder, however, may be somewhat doubtful, 
in view- of the provisions of law relating to tlie body of a criminal upon 
whom the death penalty has been ‘inflicted.’ sih bod y, unless claimed ` 
by some relative or relatives of the person so executed, is required by 

. the Code of Criminal Procedure. to be interred in the: graveyard or 
` cemetery - attached to the prison, with a sufficient quantity of quicklime 
to rapidly. consume the remains. —The Albany Law Journal, 


š * 
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The Evils of Dissenting Opinions :~-There neyer should be a dissent. 
ing opinion’ in a case decided by a court of last resort. No judge, 
lawyer or layman should be permitted to weaken the force of the-court’s 
decision, which all must accept as an unappealable finality, The decision 
should be that of the’ court, and not of the judges as individuals. Thé 
judges should get together and render a decision settling the points in’ 
controversy. The decision rendered should not reflect the opinion of 
this judge. or that judge, bat should be the opinion of the court. 


` If were a candidate for a position, what possible good could it do 
to tell me “ You are elected, but three members of the Board of Directors 
‘voted against you,” or if I. applied to a bank for a loan, to tell me that 
I could. have it, but two of the discount committee voted against ‘the 
loan because they doubted my solvency ? In effect the courts’ say to a 
suitor, “ We.decide for you, but two or threo ‘judges still think you ató 
wrong.” 5 f - ioe PN ee S za 

Dissenting opinions may be as pleasant to the minority judge as it 
is for a boy to make faces at a bigger boy across the street, whom he 


can’t whip. They } give a _jndge an opportunity of exhibiting his indi- |” 


vidual views and opinions. But what good does that do? - What cares. 
the public for the judge’s individual views, except in so far as, by reason 
of his position, they assume the force of law? The only concern of the 
public is with the decision of the court as a court, so that hey may 
know what it is, arid know how to govern themselves, i 


‘The curtain should not be raised to present the disagr Gabio picture, 
of t tami discord and want of harmony, ` 


t 


It is a maxim of the law that it is to- the ees of the Barer that 
_ there should be an end to litigation: -It certainly is to-the interest of 
the publio that. when: a question is.settled by the highest tribunal,’ it. 
should remain settled fòr all Mine, The result-of a Hening opinion. 
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is simply to open up for fixture discussion, bickering and litigation the 

quastion which should then be finally se-tled by that tribunal. Some- 

body must settle the question; it must be settled somewhere; that: 

tribunal has beer selected-as the final arziter, and when it once settles 
` it, it should remain seita for ever. ° 


If a dissenting opinicn is well written it impresses not only the 
particular litigant, but all -who read it, w:th the idea that injustice has 
been done by the courts; 5 feeling of diszatisfaction arises, a feeling of 
great wrong is cast broadcest-. The court has been weakened in popular 
esteem, for in the opinior of the .reader cf the dissenting opinion it has 
lent itself to injustice and inflicted wrong. - 


A dissenting opinion is to some exiert an appeal by the minority— 
from the decision of the msjority—to the people. What can the people 
do? They can’t alter it ;. tisy can’t change it; right or wrong ;.they: must 
respect and obey it. Why shake the fath of the people in the wisdom 
` and infallibility of the juGiziary ? Upon tie respect of the pe for the 
courts depends the very lifs of the Repaliic. 


If nothing else is accomplished, one gzod result at least would surely 
follow the abolition of dissenting opiniaas—the opinion of the court 
would be shorter and mcrə concise, stating in plain English the points 
decided, and succinctly the reasons therefor—,for‘all the judges being 
responsible for it, would ses that it was not filled with obscure illustra- 
tions and be clouded with alleged reasone of doubtfal logical force. If 
we had shorter opinions, tke judges woulc have time to write better ones. 


Nothing of any benefit to the public can be gained by a dissenting 
opinion.—The Albany Lace Journal, - | 


| % 
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" Some stories of Lord Russell ;—One ot the greatest jurists at present 
living is Charles ‘Russell, the lord chief justice of the Queen’s Bench. 
Lord Russell is not only an Irishman, bat an eminent lawyer, a world- 
` famous orator and a wit of no small dimensions. Many stories are told 
illustrative of his skill atthat most.dificalt of arts—repartee. 


Once, it is told, when he was pleaCing in a certain case, he was 
constantly annoyed by beng interrupted by-the counsel for the other 

` side Sir Digby Seymour, At last; losing all patience, Russell broke out 
in his strong Irish brogue: “I wish you wouldm’t interrupt so much, Sir 
Digby Saymour.” ‘ My mame ig Seymour, not Saymour,” answered Sir 
Digly, sharply: “Well then,” rejoined Russell, “ you should see more 
and say less.” - l A 


ae 
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On another occasion, sihan he was- visiting this country, he’ was 
walking beside the Potomac river one day with William M. Evarts, who 
was then Secretary of State. When they arrived at a certain part of the © 
river Mr. Evarts paused. “This,” said he, “is the place where George 
‘Washington threw a dollar. acrots the .Pototfac.” “Oh,” responded 
Russell, “that must have beer quite an easy task for a man who cast a 
sovereign over the Atlantic.” 


But the last of ‘these stories will, perhaps, be best appreciated ty 
my legal readers. ' 


A young lawyer was one day making a plea: “before Lord “Ruseell. 

It was late in the afternoon, the hour for adjournment was fast approach- 

ing, and the young barrister, anxious to finish before closing time, was 

hurrying along as best: he could. Suddenly hespoke of 2Q.B.D. Lord 

Russell interrupted him sharply. “You forget yourself, sir,” he said 

sternly. :“ You forget yourself. Thatis no way to address this court.” 

The tyro was profuse iù apologies, and explained that he only meant to 

refer to 2 Queen’s Bench Division of the Law Reports. But the chief 

justice refused to be appeased. “ Why,” he cried, “I might as well say 

to you, U. B. D.”—The Calfskin. 
< l m 

Legal Laughs. 
‘u Gentlemen of the j jury,” said the lawyer impressively, “ our defense ` 
is insanity. I shall show that my client once served ona jury and listened 
to expert testimony for four months.” 


` 


Of course he was acquitted.— The Albany. Law Journal; 


a 


“ And where was the man stabbed ? ” asked the excitet lawyer of a 
physician. 

“The man was stabbed about an inch and a ‘half to. the left of the 
medial line, and about an inch above the umbilicus,” was the reply. 
* “Oh, yes, I understand now ; but I thought it was near the town: 
hall’ —The. Albany Law Journal, ~- < . . -~ = j 


ae 


Legal Education i in the Continent and: America: 


We take the liberty of extracting the following from an article that 
appeared in the Law Magazine and Review on “The Faculty of baw. 
in a Teaching: University ” by Montagne Crackanthorp, Q- C. D.C. L., 

* * eC *: 4 We. 
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er 


144 THE HADRAS LAW JoURWAL. [yr vni: 


“I begin with Germany, because in that country educatiqn is more 
completely organised than in any other part of the globe. In the 


“German empire there are twenty Universities, all supported by the 


State, yet all to a great extent self-governing. Wach comprises four 
Faculties—Philosophy, Wheclogy, Mefiicin, and Law. These Faculties 
are the avennes to the various learned pzofessions, as well as to all the 
State offices. No one can natriculate ab = German University who has 
not gone through a course of- secondary education. either at a classical 


‘gymnasium, or at a réal gymnasium or recl schule (these two last corres- 


ponding to the “ modern sida” of our English public schools). ‘Now in 
the German University—I take Prussia es typical of the rest—the law 
student attends lectureg onthe philosophy of law, on the foundation of 
legal principles, on the history and theorz of legal conceptions, such as 
the family, ‘contract, succession at death, and so forth. This is termed 
the ‘ ‘ philosophical course,” and is gone through by way of introduction 
to the course in professioual law of whica there are quite as many as 
with us. The subjects of the first set of lectures I shall hereafter 
indicate by the ‘general phrase “ theoret.cal Jaw,” to distinguish them 
from the: subjects of the second. _Rongaly speaking, by “ theoretical 
law” I mean that which forms a necéssary part of a wide, liberal educa- 
tion and without some knowledge of which a man does not feel perfectly 
at homeʻin the society of well-educated people, By “ professional law” 
I mean such technical knowledge as no layman need ‘blush for being 
without. Obviously the two run into each other. But the -broad 
distinction between them i3 clear enough. an 


German law teaching has one special feature which is worth while 
recording here, since it has been bound peculiarly efficacious for further- 
ing habits of reflection ard stimulating original thought. .I allude to 
the Seminar, of which the following description is taken from an eye- 
wittiess :—The Seminar meets every week in a special chamber more 
Convenient and more elegant than the ordinary lecture-room. There 
are two long tables and one short cross able, in the centre of which is 
the Professor’s seat. The students come in one by one, salute eacl» 
other ceremonidusly, according to German fashion, and take their ’ 
customary seats, each having behind him a drawer or cupboard where 


` he can place his books and manuscripts. .The Professor enters, having 


in his hand a treatise composed ‘by one Df the pupils on some subject 
which the Professor has given out. Th he has already carefully read 
and annotated, in order shat-he may ciscuss it with the class. He 
begins by pointing out ita-literary merits and defects. He then indi- 
cates the sequence of idas and provozes a debate on moot points, 
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There-is no desultory talk, no unnecessary interruption: What is new 
in the law is illustrated by. what is old; both historically and: philologi- | 
cally.. So. completely arrested is the attention of the pupils, that, 


although .the Seminar lasts: two hours, -there is no- sign of a a or 
impatience on their part. = kai 


In Prussia, the legal Seminar comprises three sections, viz., Roman, 
German and Canon’Law. A student wishing to become a member 
presents: himself beforehand to the Professor, who ascertains by 
personal inquiry whether he is sufficiently equipped to benefit by it. 
Once admitted; a new. relation of an intimate kind is established : 
between the master and the pupil, reminding one of that which sub- 
sisted in. ancient Rome between the patron and the client. The pupil 
has the privilege of seeking the master’s advice, in and out of University. : 
hours, as often as he reasonably requires it. 


. ..A° word or twoas to University: examinations -in Germany. Of 
these there are two kinds—academic and State. The former qualify. 
for the doctor’s degree, which is the only passport to. professorial rank ; 
the latter qualify for the learned’ ‘professions. “The academic examina- 
tion i in law is conducted by two legal practitioners, ï in ‘conjunction with 
two members of the University teaching staff” To them is added a 
Magistrate or ‘Judge, whose office is mainly. nominal, . but who has e a 
casting yote i in the event of an “equal division of ¢ opinion as to the. merits. 
or demerits of i a candidate. "The form of ‘this examination resembles 
that for the doctor's degree i in our own ancient Universities. It consists’ 
of two parts, the first being the composition of a treatise on some branch’ 
of law chosen by the candidate himself, the ‘second being an oral exam- 
ination in ail branches òf the law and also i in political economy. The 
oral examination often lasts four or five hours, and is a most effective 
engine for detecting and’ checkmating cram., 

: France, like Germany,.only opens the door to the higher education 
through its secondary schools (lycées, colléges communaug). But there 
the parallel ends. Whereas i in Germany. the gymnasium is only a pře- 
paration for the University, which alone confers a diploma; or degree. 


(usually ‘at the age of 25); a diploma of the nature of a degree may be `” 


` obtained in France at a lycée or a collége -by a lad of 18. Again, i in France 
until very recently, there. were no-Universities ab all. There were only 
Faculties, consisting of Professors appointed by the State with a titular 
dean (doyen) at their head, Moréover, these Faculties were not self- 
governing like the ‘German Universities. They were merely subordinate 
parts of an „elaborate machinery’ (D Université de Fr ance). designed by 
the First Napoleon as a means of centralising £ Stato ponte 
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The French Faculties of Law concerned themselves exclusively 
with the professional trairing of avocats and avouds, these being, as 
with us, separate limbs of the same body. ` Of theoretical law, as I have 
defined the term, there was next to none. Everything was sacrificed to 


practice, ~ œ 


So matters stood down to ii Franco-4erman War. But fas est et 

ab hoste doceri. Since then a great chang= has taken place. Chairs of 
“public law (national and international) have been founded. The 
philosophy and history of law, comparazive law, and the theory of 
législation, have been made: separate subjects of instruction, In short, 
the French have for the last quarter of a century been remodelling 
their educational system upon German lis. Finally, a decree of 1896 
bas put the coping stone on the educaticnal edifice by -incorporating 
each local group of Faculties into a distirct University. The ideal for 
which Guizot, Consin, and Taine so long and so powerfully laboured 
has thus at last been realized. 


In Belgium, the demand for legal e:lucational reform has been of 
late years even brisker than in either of -he countries just mentioned. 
It began in 1894 with a resolution passed by the Brussels Junior Bar 
(the jeune barreau belge isa wonderfully energetic body), demanding 
that legal teaching: ‘should ke’‘made more svientific, and that this should 
be accomplished by University teaching =nd University examinations. 
As a consequence of this resolution, a Specal Commission was appointed 
in 1895. It recommended that, in-add-tion to strictly professional 
subjects, the following shculd form pars of the legal carricalum— 
psychology and- moral philosophy, logic, pailosophy of law, elements of 
the history: of law, elements of the history of philosophy—these to be 
compulsory.. It further recommended tEat there should be optional 

_ examinations in literature, matural science, =lements of political economy, 
history, modern languages: ‘especially English and German), and Latin 
philology. .Truly | a formidable list! What will be said to it by the 
Inns of Court student: who tests in general culture are confined toa 
knowledge of his own nee of a little Letin prose, andi a little Engliste 
history ? ; 


To compléte the ‘general survey it remains to glance at the state of 
legal education on the other side of the Atantic. 


There are in America ro less than 137 Universities and institutions 
(without reckoning the Lar Schools, properly so-called, as to which a 
word presently) where theoretical ‘law ie taught. Early in the pre- 
gent century” the Corporaiiay of Yale meet? Connecticut, voted the 
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establishment of a Professorship of. Law, thie’ déaign’ of -which-was “ to? 

furnish lectures on the leading principles. of the Law of Nature’ and: 

Nations, on the general principles of Civil. ‘Government, particularly of: 

Republican ‘Representative Government, ‘on the Constitution of. the 

United States, on the various obligations and duties resulting from the 

social relations between National and State Governments.” . In 1826, 
` the friends of Chancellor Kent established at Yale the Kent Professors 
` ship of Law which embraces National, International, Constitntional and” 
Municipal Law, and such other subjects of jurisprudence as the Corpor. 
tion of the College shall from time to time approve.. This Professorship 
was at one time held by Mr. E. J..Phelps, whose recent official sojourn’ 
in London i is associated with such pleasant memeries for many of ys., 


Asa practical Mion of the way in which historical jarisprue’ 
dence is taught in an American University, it is worth while to quote’ 
from the evidence given by Mr. G. Hf. Emmott, Professor in that depart’ 
ment at the John Hopkins’ Uniyersity, Baltimore, before the Gresham 
Commission : — 


“Iti is usual for the men 1 who work with me to. make: their matt 
5 study i in the field of history., They usually in that- way select history as; 
their principal subject; historical and comparative jurisprudence ‘as. 
their first subordinate-subject ; and very frequently ‘political economy as, 
< their second subordinate subject. They then-write a thesis on some 
special topic of history; for instance, a thesis that I have in- mind at, 
the moment relates to the early English manor.: That is a ‘thesis 
written by a man who took history as‘his principal subject and made a 
special study of the old English manor from such documents as he has: 
access to on our side of the Atlantic. When he came to the end of his, 
three years, he would-be examined in the whole field of history, but 
naturally with special relation to such particular department as he had 
studied.. He would be examined in the history of principles of Roman: 
law, the general history of the English common law, anda: knowledge: 
of the leading statutes, and he pone alee be examined in the moro. 
general principles. of political economy.” ce, 


Hero again, as in the German Seminar; i is scope for original work, 
What, I repeat, does the Inns of Court sthdent : say to it Pe 


OE American Law Schidols; propinas so-called, there: are now 81, 
numbering upwards of 10,000 students. -Of these schools, some 68 are 
connected with Universities: The earliest ‘American Law School- was 
established in Litchfield, Connecticut, in 1784. The next in “point of: 
date was the Harvard Law School at Cambridge, Massachusetts; which? 


= 
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was opened in 1817. Hereit was that Mr. Jastice Story began to 
-lecture in 1829; and to him and to his- successors in the same chair we 
are indebted for many valuable contributions to our. legal literature. 


The American Law Sckools did net fo? some time attempt to teach 
theoretical law, but quite Yesently a movement has displayed itself in 
favour of their doing so, This i is due to the efforts of -a Committee of . 
the American Bar Associction which, n 1891, recommended that 
wherever a longer course o study’. was possible, provision should be 
made there for courses. in general jurisprudence and public-law, and. 
that students should be required, in addition to the usual course in 
private law, to pursue at least a certain namber of subjects in public 

‘Jaw, international law, the history and theory of law, comparative 
jurisprudence, and the sciercs of governmant. | 
3 . # # z % BE oe oe 


Law Leotures—Theer value and the secret of their success. , 


“ Before leaving the sub: ect of teaching by lectures—of which in ‘my 
time I have had some experience ‘oth as lecturer and lecturee—I should 
like to say a few words upm what appear to me to be their real value: 
and ‘what the secret of their success. The late Lord Coleridge: (amongst 
others) was of opinion that to attend a “ecture was no better than to 
read a text-book ; indeed, Le thought it vas not go good, because you 
could look back ‘at a book and, if-need be, make a mark in it, whereas- 
he maintained that-if you listened to a Professor and once began to 
think, you were in danger'cf missing the rext point. The same thought 
is expressed in the epigram: (I think of Schleiermacher), “that Pro- 
fessors are the only men wko dare to ignore the invention of the art of: 
printing. ” For my part, I do not agree with these wholesale strictures» 
To any one who, for the’ first time, approsches so complex a subject as 
law, its field seems entirely ‘beyond his gresp. The office of the lecturer 
ig to take him by the hand and guide aim across the undiscovered: 
country» Text-books (and there- are many excellent ones) no doubt do 
this in a measure, but a book is ‘a dead abstract thing; a lecture is, or. 
should be, something living and.growing. Of course, there are lectures 
and lectures. There are men with great learning who will always fail -to. 
hold an audience. There’ ‘are men with nct much learning, but with an 
attractive personality, who will always. succeed i in doing so. 3 


A lecturer, whatever his subject, skould not read from a manu- 
script, Although his- diseanrse should nevyer-be impromptu, he - should. 
contrive to give it that air: A fow notes, indeed; he should have before, 


| 
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him, for they-willprevent him going astray. But; provided’ he is 
master of his subject, this is all the written aid. he requires, and-all of - 
which he -should avail himself. Again, a lecturer should be on his 
guard against a too rapid delivery, . He should allow his audience time 
to think, bearing in mind that What is familiar to him i is, probably 
wholly new to them. The most effective oral lecture I ever attended, 
when I was an. undérgraduate at Oxford, was delivered on a branch of 
Moral Philosophy by a very. original thinker, who hesitated and stumbled 
over his words in a most surprising way. I can even at this distance 
‘of time recall the vision of the; Professor struggling. to. express the 


thoughts within him, and so magnetic was his power, that I felt myself 
struggling too. That lecture I never forgot, for when I left: thee class: - 


room I felt as if I had given it myself, - 


Another point to be “noticed about lectures is that ` tho audience 
should be dissuaded from taking copious notes whilst the lecture i is 
proceeding. At most they should jot down a few catchwords in order 
to aid the memory. Mr. W. Blake Odgers, in his-evening lectures on 
libel, adverted to in a note on a previous. page, improved on this idea. 
‘When he entered the-class-room on his’ opening night he found there 
about d hundred students, armed’ with ‘pens, ink and. paper, ready tọ 
take down as much as possible of what he, was ‘abont. to saye His first 
sentence rather astonished them. He requested them to put all this 
apparatus on one side and to give him their undivided attention. They 
would find, he'said, no note-making. necessary, for at the, close of the 
lecfure he would hand to each of. them a printed résumé prepared by 
himself which they would find much more accurate si any. they 
could make on the spur of the moment, 


ia an Valternniige to a. formal lecture, it will be found us6ftl otca» 
sionally: to expound cases decided by the Courts, The teacher selects 
from the Reports some well-known authority illustrative of a legal 
principle, he examines the arguments pro and con, and occasionally 
appeals to the class :to know how they would themselves decide it 
‘Sometimes, to: make the appeal more forcible, he asks for a show of 
hands in favour of the plaintiff and defendant respectively.’ The system 
of teaching by ‘‘ Cases ” is a favourite one in America, and Mr. Justice 


0. W. Holmes, who occasionally acts as Harvard Professor, is one of ita 
varmest supporters. , ` ; 
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2 ; “The conclusions ‘to ‘be drawn are, I venture to think, these :— 


4 . Chat theoretical or non-professional | law should, in accordance 
a the practice of otlier ‘nations, be tacght in England both as part 
‘of a liberal educatiouyand as introductery to, and closely connected 
wish, technical or professional law. 


2, That theoretical lawi is not at akin adequately tanght by. the 
Ans of Court, and by. reason of the stizctly professional character of - 
‘those Inns, cannot be so taught. EH : 


3, That, to remedy this defect, it is expediont that a Faouliy” of 
‘Law should be established’ in London as part of a Teaching University, 
‘and that such Faculty ‘should teach bott non- -professional law so far as 
the latter is capable of being tanght by lectures and classes. 


oA. That, with ried to so much of >rofessional law as can ‘only be 
eaat by actual contact with business, a- probationary system, modelled 
.on the lines ofthe Continental stage-shocld be set on foot by the Inns of 
Court or the General Connell of the Bar, or by both conjointly. , 


“5. That, to avoid the maltiplicatioi of tests, the Faculty of Law 
in the Teaching ‘University. should recognize and give full-effect to 
‘examinations in pari materia held and eet in i any other Wang 
‘within the’ British- Doniinioris: i : 


' 6. That the , Tons. “of Cont arid he’ ‘Incorporated ‘Law Society 
thoula be. properly and adequately represented c on the proposed ‘Faculty 
of Lav and the other Councils of the Uriversity, and should, in return, 
contribute, to the, fonds of the Universite, according to their means, 


7. “That the privileges and powers Soth of the Inns and of the Law 
Society, as licensing and disciplinary authorities, should remain un- 
affected by the proposed reform, the obect being not to curtail, but to 
enlarge the dignity and usefulness of those important bodies. 


ee 


The Late Sir Frant. Lockwood: a six years ago a man and his 
wife sued an omnibus company for £50C in respect of injuries caused to 
the wife by the neligence of one of the -ompany’s servants, and the case 
was presented to the jury in a grossly exaggerated form. The evidence 
‘af special loss or expenses was exceedingly vague and slight, but the hus- 
band declared that his wife, who was e very fat woman, weighing some 
fifteen stones, had prior to the accideat weighed eighteen stones, It 
Rppeared atthe hearing that, immediately after the accident} the husband 
had written to the company alleging that his wife's injuries would . 
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‘certainly: prove fatal, and claiming £50 compensation, proposal which the 
‘company declined to entertain. Lockwood, for the ‘defendants, went to 
de jury-in this strain :—“ T will spare you further trouble i in this matter, 
gentlemen, by at once accepting the plaintiffs’ Lstimate of any damage 
they may have sustained. The case, you will perceive, resolves itself into 
an-application of the principle known, I belicve, to arithmeticians as the 
rule of three, Its operation here is very simple. When the husband 
regarded the accident as certain to prove fatal he claimed, as we find, 
£50—that, you will observe, was as for a ‘total loss? His wife—at- 
any rate the bulk of her—has fortunately been spared to him, and sho 
‘apparently. enjoys, at the present time, the most robust -health, though 
-her spouse-complains that, whereas she formerly’ scaled eighteen stones; 
-her weight has now been reduced to fifteen—a loss of three :stones 
avoirdupois. The problem for you. to. solve, therefore, stands thus: 
As eighteen is- -to- three, so is £50 to the. amount of your verdict. 
With the assistance of my. learned junior I am .able to propound aS & 
solution of the problem —£8 6s. 8d. . But, as my clients have through- 
‘out desired to deal with the plaintiffs ina more liberal spirit than you 
‘will probably consider they deserye, let ‘us say in round figuros ‘ £10.” 
The. Judge was highly amused, and briefly intimated that tho question 
“ais eminently one for the jury, 7 who promptly stated that they ‘accepted | 
6 “Mr. Lockwood's Hare! of £10 ”:—The Law ern and ine o 
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_ The Principles of the Lawof Sedition, by J. Chaudhuri, x MAy 
Bar.-at-law, published by The Weekly Notes Printing Works; Caléutta: 
Price Rs. 1 :—This little book is practically a reprodnéticn’ of the 
‘various articles which appeared in the Calcutta Weekly Notes dur. 
ing the time of the introduction of the Sedition’ Bill in the Imperial 
Legislative’Council. They were much appreciated at the time as 
‘embodying most thoughtful ‘utterances upon the subject. The 
‘book contains an exposition of the English law. of sedition and á 
discussion of the law in force in this country before and after the 
„Passing of the Sedition Act. A cursory reading of the book will 
convince any reader that the law has been seriously altered to the 
prejudice of the subject ‘and that the alteration is at variance with . 
the spirit-and letter of the English legislation. It is:much to be 
regretted that the responsible members of the Government in this 
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country lost their heacs over .a tziftng incident and made.an 
‘enormous change in the Jaw almost in < state of panic, forgetting the | 
-far-reaching consequences of such mishievous legislation. -If the 
affections of the people have at al} been alienated, statesmen of a 
‘future age will find thas the.press prosecutions and sedition legis- 
‘lation have been more responsible than anything else for that 
‘result. We congratulase Mr. Chauchari on the publication of this 
‘little book. 


The Law of Meetizgs, by Gemes Blackwell, 11.3., published 
‘by Butterworth & Co, %Fleet Street, London, F. C., Price, s. 2-6 :— 
This isa useful little publication. W= feel sure that the various 





‘public bodies in this country, suck = Municipal Councils, Local 
‘Fund Boards and Devastanam ComxEtees, will derive considerable 
assistance from the bock. To the practising lawyer, however, it is 
‘much too meagre to be of much sar-ice. We expected to find a 
Statement of the princ:ples of the ccmmon law with regard to, the. 
procedure of meetings. The decisims passed in England with 
reference to special statutes," unless there is an exposition of the 
principles of the common law which may be supposed. to underlie 
the provisions of the sjecial“enactmeats in this country, are not 
likely to be of much usa. We may, however, confidently recommend 
a study of the book to a member of any of the public bodies above 
mentioned, i i 


ema 








‘Phe Presidency S-nall Cause Cozrts Act, by C. V. Visvanatha 
Sastri, B.A., Bil, and K Krishnamaskari, 2A., B.L, published by the 
Vaijayanti Press, Mount Road, Madras. Price, Rs. 1-8: :—This is a 
very unpretentious cormmentary and_should prove of use to practi- 
tioners in the Small Czuse Court anc the High Court. The case- 
Taw i is-noted up carefully and with considerable amount of cons 
cisenesss The typography and BEN do credit to the Kajayan 
Press. 
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ILLEGITIMATE SON OF A SUDRA. 
The right of illegitimate sons in general to maintenance has 
been dealt with in a previous article [vide 7 M. L. J., 363]. The 


Hindu Law confers on the ddasi-putra of a Sudra the right to inherit 
to his putative father under certain circumstances. 


The following are the Hindu Law texts.on the subject : 
I. Mitakshara. 


1. The author next kah a special rule concerning ‘the partition 
of a Sudra’s wealth. Zi 


a. “ Even a son begotten by a ‘Sudra on a female slave, may take 
a share by the father’s choice. $ 


But if the father be dead, the brethren should make him partaker 

of the moiety of a share ; and one, who bas no brothers may inherit the 

whole property in default of daughter’s sons. <> eainavalleys 133 a— 
134), 


2. The son begotten by a Sudra ona female slave obtains a share 
by the father’s choice or at his pleasure, But, after the [demise of] 
the father, if there be sons of a wedded wife, let these brothers allow the 
‘son of the female slave to participate for half atshare, that is, leb them 
give him half [as much as is the amount of one brothers] allotment. 
However, should there be no sons of a wedded wife, the son of the female 
slave takes the whole estate, provided there be no daughters of a wife, 
nor sons of daughters. But if there be such, the son of the female slave | 
participates for half a share only. 


3. From the mention of a Sudra in this place, [it follows that] the 
son begotten by a man of a regenerate tribe on a female slave does not 
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obtain a share even by the father’s choics, nor the whole estate.after his 
demise. But if-he be dœile, he receiver a simple maintenance, 


II. Dayabhaga. ` 


“If a gon is born Yc a Sudra bya slave . woman (or dasi), or bya 
slave’s slave woman (Dcsa-dasi), he may if permitted take one share. 
With these words the rale of right is established.” —Manu TX, 179. 


But the son of a Sira by a femaleslave or other unmarried Sudra 
woman, may share equally with other sons by consent of the father. 
Thus Manu says: “ A son begotten by a man of the servile class on his 
female slave or on the femalo slave of hs slave mag take a share of the 
heritage, if permitted: thus is the law established. IX, 179. 


Without such conesnt, he shall taze half a share, as Yajnavalkya 
directs; “even a son begotten by a Sucra on a female slave, may take 
n share by the choice of the father; if the father be dead, the brethren 
should make him partake of half a shar,” (2, 134). 


` Begotten on an unmarried woman, and ‘having no brother, he may 
take the whole. propertr ; provided there be not a daughter’s son. So 
Yajnavalkya ordains: “ One. who has rm brother may inherit the whole 
property, for want of d=ughter’s sons,” (2, 135). 


But if there'be a dsughter’s son, h» shall share equally with him; 
for.no special, provision occurs, and iż ia fit that the allotment should be 
' equal; since the one, though born of ac unmarried woman, is son of the 
owner, and the other, taough sprung from a married woman is only his 
daughter’s son. ` 


. III. Dattaka Charctrika. 


Since, in the following texts of Maau and Yajnavalkya respectively, 
a share equal to that of the legitimate 3on is prescribed for the son even 
by a female slave of a man of the class in question (Sudra); and the 
co-heirship with the daughter's son o- such son only when having no ` 
brother is-intimated ; hg equal partition of the son of the wife, the son 
given and the rest, wita the real legitimate son whilst the father lives, 
and their succession tc the moiety of the share of such son, where the 
father may be dead at -the time of partition, follow a fortiori. And 
otherwise, there would be a great inecnsistency if, where the son of the 
wife, the son given aad the rest took the fourth of the share of the 
legitimate son, the soi by a female sleve whose title is infinitely inferior 
in respect to these. were to take an equal share with the legitimate son 
‘(Manu and Yajnavalkya are then quozed), 
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If according to this authority, where there be no gon of the wife 
and the rest, but there may be a wife and daughters, the daughter's son 
be entitled to share [with the son by a female slave] the rule for the 
succession of the daughter [or other proper heir] would be infringed ; 
therefore, if any even in the series ‘of heirs down to the daughter’s son 
exist, the son by & female slave does not take the whole estate; but on 
the contrary shares equally with such heir. 


Upon the above texts, the first question that presents itself for 
discussion is as to the definition of d@si-putra. On this point, there 
is a direct conflict between the High Court of Calcutta on the one 

` hand and the High Courts of Bombay, Madras and Allahabad on the 
other. In Bengal only the illegitimate son by.an unmarried female 
slave can inherit to a Sudra ; and as slavery has become impossible 
after Act V of 1843, this part of the law has become obsolete, 
(Narain v. Rakhal, I. L. R., L C. 1; Kir ‘pal Narain v. Sukurmeni, 
Ib., 19 0. 91), In Madras, Bombay and Allahabad, the word, 
dast-putra includes not.only the son by a female slave, but a son ` 
by any unmarried Sudra woman kept as a continuous concubine, 
(Rahi v. Govind, I. L. R., 1 B. 97 ;.Saduv. Baiza, 1. L.R., 4, B. 37, 44; 
Pandaiyav. Puli, I. M. H. C. R., 479 ; Inderun v. Bima sama 13M. 
I.A., 141; Muthusamy v. Voikadasubba, 8 M. H. C. R., 293; S. O., on 
appeal 12 M. I. A. 203). Itis needless to discuss the ahh 
on this question very minutely. It seems to be pretty clear that 
the view of the Calcutta High Court is supported by the Sanskrit . 
texts, while that of the other High Courts is inaccordance with the 
altered consciousness of the people subsequent to the time of the 
text writers. (Sarvadhikari pp. 938-942). 


In early times, illegitimate sons born of a permanent concu- 
bine of a Sudra seem to have held a position intermediate between 
‘that of a legitimate son and ‘that of a ‘bastard born of a mere 
promiscuous or illicit intercourse. Such a concubine would generally 
be a slave absolutely under the man’s control and the union between 
“them was not illegal. Legality, or rather, absence of illegality; con= 
tinuousness and exclusiveness are characteristics of the connection ` 
necessary to entitle the offspring thereof to rights of inheritance. 
Accordingly, it has beén held that the son born of an incestuous 
or adulterous connection is not entitled to: inherit, (Datttparisi v: 
Datti Bangaru, 4 M, H.C. R., 204,215; Venkatachalla v. Parvatham, 
8 M. H. ©. R., 184; Rahi v. Govind, I. L. R., 1 B. 97; Kuppa v, 
Singaraveloo, Ib, 8 M.'325; elip V. Ganput, Tb, BA, 887). 
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During the fathers life-time the illegitimate son of a Sudra 
may, if the father chooses, be given one share, along with the 
legitimate sons.~ The matter is ona entirely in the discretion of 
the father. The illegitimate son has no legal right and cannot sue 
the father for partitiox. His share, if he is given one, would be 
-equal to that of a legitimate son. 


After the demise 3f the father, if there be sons of a wife, 
the illegitimate son of =. Sudra participates for half a share. As 
against the legitimate sons, he is entitled as of right and can 
enforce a partition by suit. (Sadu v. Baiza, I. L. R., 4 B. 44, 45 ; 
Thangum Pillai v. Supa Pillar, It., 12 M. 401; A. S. 84 of 1885, 
unreported.) 


According to the taxts quoted above, the share of the illegiti- 
mate son will have toe fixed as Zollows: He would get half of 
what he would get i he were lagitimate. If there are more 
illegitimate sons than one, the share-of each will be half of what 
he would get if all of tham were legitimate. If there is one illegiti- 
mate son and one legitamate son, the former will get one-quarter 
share. lf there are two legitimate sons, he will get one-sixth. If 
there are two illegitimate sons and one legitimate son, the former 
will get each one-sixth. If thete are a illegitimate sons ann 
y legitimate’ sons, the share of each illegitimate son will be 57 TGF 

of the whole inheritancs, (Mayne, 8.407). 


But here, as in the mode of calculating the share of an adopted 
son when there is a sulsequently bam surasa son, there is a differ- 
ence of opinion. The share of an illegitimate son is said to be 
half of what the legitimate son actually gets. If there is a number 
of illegitimate sons and legitimate sons, each one of the former will 
get half of what each one of the lattar gets. If there is one illegiti- 
mate son and one legitimate son, tha former will, according to this 
view, get one- -third ami the latter two-thirds, If there are two 
legitimate sons, the illegitimate son will get one-fifth and each of 
the legitimate sons will get two-fifths. If there are two illegitimate 
sons and.one legitimat> son, each cf the former will get one fourth 
and the latter half. If there are æ pakanane sons and y legiti- 


mate sons, each illegitimate son will get of the inheritance. 





F 
(W. and B: 381, 384 ; per curiam, Sadu v. Baiza, I. L. R., 4B. 52; 


Joyendra Bhupati v. Netyanand Maa Sing, Ib., 11 O. 1B). > 
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. There is no case actually deciding this point. Although the 
Bombay and Calcutta, High Courts seem to be inclined to.take the 
latter, view, the former view appears to be the more natural and 
correct one. f KA 


i z : : 
‘The law as to the rights of an illegitimate son-of a Sudra 
when there is no son by a wife is not quite settled—at least out ` 
of the Madras Presidency. The texts quoted above seem to lay 
down the law as follows: -An illegitimate son having no brothers 
takes the whole estate if there be no widow, daughter or daugh- 
ter’s son. He would exclude the heirs who, according to the 
` ordinary rules of the Hindu Law of Inheritance, come in after a 
daughter’s son, viz., mother, father, brother, &c. But.if there be 
widow, daughter or daughter’s son, he takes. half the estate, the 
other half going to the widow, daughter or datighter’ s son as the 
case may be, just in ‘the same way as the whole of the inheritance 
would have gone if there were no illegitimate son. Chinnammal 
v. Varadarajulu ce L. R., 15 M. 807) is a decision on this 
point. There the widows of a shrotriemdar, a Sudra, sued his 
illegitimate son for a*declaration that they were entitled by in- 
heritance to the whole of the shrotriem of which they alleged they 
were in, possession. The defendant claimed to be legitimate and 
‘pleaded that the suit was bad as he way in possession and no conse- 
quential relief. was prayed for by the plaintiffs. The District Judge 
found defendant legitimate and in possession, held the suit unsustain- 
able by reason of the proviso'to S. 42 of the Specific Relief Act and . 
dismissed the suit. On appeal the High Court reversed the District 
Judge’s decision on the two points decided by-him and the question 
consequently arose.whether the plaintiffs were entitled to succeed 
“to the whole or half of the estate as against: the illegitimate son, 
` Their Lordships (Collins, C. J.,and Handley, J.) made’a declaration 
‘that the plaintiffs were entitled to half the estate-holding as‘ the 
general result of the authorities so far as they were agreed, that, 
_ if there be a widow, daughter | or daughter’s son and an illegitimate 
son, the latter takes half the estate leaving the other half to be 
enjoyed as woman’s estate by the widow, daughter or daughter’s 
_son in succession, The same view had already been taken by the 
Madras High Court in Krishnayan v. Muthusawmy (L. L. R., 7 M. 
407); Eanoji v. Khandoji (L L. R.,-8 M. 557), and Parvati y, 
Thirumalai (I. L.R., 10 M. $84)—though # this: pone did not Bots 
ally arise for decision i in those cases, ` 
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There cannot be anr doubt that the view taken by the Madras 
High Court is the correct one. It prts a natural construction on 
the language: of the Sangkrib texts and the conclusion arrived at is 
guite in harmony with tke general principles of the Hindu Law of 
Inheritance. But the Bombay and the Calcutta High Courts have 
taken a different view, aad, though tke point has not been actually 
decided by them, they ae strongly ot opinion that the dasi-putra 
of a Sudra would exclaje the widow altogether. The following 
are the consideratious œ which this wew is based :— 


(1) At an early sage of Hindu Law the daughter’s son— 
especially the son of ex appointed Caughter—ranked above the 
widow, and the daughser like other sons. Vijnanesvara whose 
work belongs to this sta2z says that tke illegitimate son of a Sudra 
takes after him. Vijrenesvara intrcduced a change by’ placing 
the daughter above tha daughter’s con. Among the regenerate 
- classes among whom th3 higher forms of marriage prevailed and 
the wife shared her husband’s sacrifices, the widow was in course 
of time given a place b2fore the darghter. But among Sudras, 
the wife did not occupy 30 high a place and she has continued 
to hold the position originally allotted to her. 


(2) The Mitakshara omits to mentzon the widow as one of those 
who share the estate equally with the illegitimate son. 

(3) In dealing with different clssses of heirs, Vijnanesvara 
takes up the successior, of sons, prinsipal and secondary, and on 


failure of them, then ths order of suczession among all tribes and . ` 


classes. Ch. I., Section XII., which deals with the topic in hand, 
is the last section of Ca. I. which ceals with sons and Ch, II. - 
begins thus: “That sons, ‘princip=l and secondary, take the 
heritage, has been shawn. The orcer of succession among all 
tribes and classes is nezz. declared.” Then the widow and other 
heirs are mentioned. Tke illegitimate son being one of the second- 
ary sons and being mentioned before the widow and other heirs, 
the widow is eutirely excluded -by the illegitimate son of a Sudra, - 


We shall deal with these considerations in their order. 


(1) This theory, fo? which West and Buhler alone are responsi- 
ble, seems to be no mara than a gratuitous assuniption. ‘There is 
absolutely no authority for it,“ Nc decision, no text-writer iş 
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quoted in support of it, The Bombay High Court, no doubt, have 
given countenance to this theory. But they do not quote any 
other authority than West aud Buhler. As this subject has been 
dealt with at length in 1 M. L. J., 66, we do not os into it in 
greater detail. 


(2) The next argument is that based on the omission of the 
widow from the list of heirs who share with the illegitimate 
son. But this omission is quite inadequate to justify the conclu- 
sion arrived at. It does not appear to be necessary to suppose 
that, in the case of an illegitimate son intervening, Vijnanesvara 
upset the usual order of inheritance under which the widow would 
comein before the daughter and daughter’s son, On the other 
hand,. the omission is easily explained. “Yajnavalkya mentions 
the daughter’ s sons as excluding the illegitimate son as to half 
the estate. Vijnanesvara mentions the daughters also. Obviously 
the meaning is until the line of heirs according to the ordinary 
Hindu Law ending with the daughter’s son is exhausted, the 
illegitimate son-does not take the whole estate but only half. It is 
unnecessary to mention the widow who stands in the order of 
succession néxt before the daughter. This is what Nandapandita 
expressly lays down, (Dattaka Chandrika, V., 30, 81). It seems 
to us that it may with better reason be argued from the -omis- | 
sion of the widow that she excludes the illegitimate son altogether. 
The rule that gives the illegitimate son of a Sudra a share is 
an exceptional one. It should, therefore, be strictly construed so 
that the rights of persons not expressly said to be affected thereby 
` would remain intact. The widow not being mentioned would not 
_be affected by the rule -and would exclude the illegitimate son 
altogether. | - 


(8 ) The‘argument from the position of the passage in ques- 
tion in the Mitakshara appears on the face of it unsound. It goes 
too far. If it, were good, the illegitimate son would exclude not 
only the widow but the daughter and daughter’s.son as well. The 
Bombay High Court takes this anomalous result as intended by the 
text writers and attributes it to their arbitrariness of arrangement 
and faulty exegetics. ‘The solution of the question offered by the 
Madras High Court in I. L. R, 15 M. obviates all the difficulties 
on which.one is landed by following the line of ui i adopted 
by the Bombay High Gourt. 
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[Rahi v. Govinda, I. L. R., 1. B. 37; Sadu v. Baiza, 4 B. 375. 
Jogendro Bhupati v. Nizyanwnd Man Sing, Ib. 11 C. 702 ; Jogendro 
Bhupati Hurrochundra Aahapatra v. Kityanund Man Sing, Ib. 18 C. 
152; Krishnayan v. Mcthusawmy, | I. L.. RB 7M, 407; Ranoji v. 
Khandoji, I. L. B., 8 M 557; Parvati 7. Krana I, L. R., 10 M. 
334; Shesgiri v. irasa. I. L. R. 14 B. 282; Chinnammal v. Vara- 
darajulu, I. L. R., 15 M. 307; Mayne, paras. 506, 507.] 


It should be note that, where taere is an illigitimate son, a 
widow and a daughter. the half inhsrited by the widow would 
descend to the daughtər after her, snd on the daughter’s death, 
would revert to the legtimate son. But if there be a daughter’s 
son, and if he inherib he half, it canaot revert to the illegitimate 
son, as the heir that will take the estate will be the heir of the . 
daughter’s son, 


The next qüestions to be dealt with are to the co-parcenary 
rights of the illegitimate son. The first case that decided the ` 
question was Sadu v. Faiza (I. L. R._ 4 B. 87). On the death (in 
1850) of Manaji, a Sucra, Mahadu, Lis legitimate son, and Sadu, 
his illegitimate son, sccceeded to theestate. They lived together 
for sometime after thar father’s death, but owing to domestic 
quarrels, they entered into a writter agreement by which Sadu 
- was allowed to enjoy a portion of she family property. They, 
however, continued joint and undivided in estate until the death of 
Mahadu in-1865. Sadu sued Baiza and Savitri (Manaji’s two 
widows) and Darya (h-s daughter) Dr recovery of the property 
allotted to him under tae agreement snd got a decree in 1866. In 
1870, he sued as heir >f his father end brother and claimed the 
whole of the ancestra. property. It was held that Mahadu and 
Sadu, having succeeced as co-parceners to the whole of the 
property, subject to tha. maintenance of the widows and daughter, 
the usual result of co-parcenary followed on the death of Mahadu; 
viz, Sadu took the whole by sarvivorship. The: following 
circumstances are relisd on:—(1) the place in which Vijuanesvara 
has dealt with illegiimate sons in the Mitakshara; (2) the 
legitimate and the illegitimate sons being spoken of together as 
< brothers bhrâtarah ; (5) the postponement of the widow after the 
illegimate son ; (4) his-succession jointly with legitimate sons. It is 
said that these considsrations show the recognition of the dasi- 


> 
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putra’s status as son and, consequently, as co-parcener. Itis no doubt 
conceded that the position of an illegitimate son differs materially 
from that of a legitimate son: (1) The former cannot enforce 
partition as against his putative father. (2) As against the legiti- 
mate sons he gets only half ashare. (3) He does not exclude other 
heirs as the legitimate son does, but shaves with the daughter — 
and the daughter’s son. But this difference is held to be not 
so important as to affect the conclusion arrived at from the points 
set forth in favour of his co-parcenary rights. Two points relied 
on, by counsel as speaking against the existence of co- -parcenary 
rights are noticed in the judgment. The first, that the dasi-putra 
is not included in the enumeration of heirs given in the Mitakshara 
(ii. i. 2.) is met by the fact that the placitum only lays down the 
order of succession on` failure of sons, a rule of sapratibandha dáya 
or obstructed heritage and, therefore, had no application to the 
case on hand. The second point, that, as the proportions which 
plaintiff and Mahadu were each entitled to take were fixed by law, 
the latter’s share upon his death vested in his mother Baiza, was 
held bad as it went too far, for, if good, it would apply with equal force 
in every case of death, without male issue, of-a co-parcener in an 
undivided Hindu family. This case was followed in Jogendro 
Bhupati v. Nityanand Sing (I. L, R., 11 C. 702). That was the 
case of an impartible raj, A zamindar died leaving a legitimate 
son and an illegitimate one by a female slavé. ‘The former suc- 
ceeded to the zamindarf, and on his death the question arose who 
was entitled to the zamindary, the illegitimate brother or the three 
widows or the daughter. It was held that the illegitimate brother 
was a co-parcener with the last owner and took the raj by survivor- 
ship onhisdeath. Sadu v. Baiza was referred to and followed. The 
Judges who heard the case (Garth, C. J., and Bever ley, J.) feeling 
that the question was of some difficulty consulted Mr. Justice 
Mitter who arrived at the same conclusion as the Bombay High 
Court. It was argued on behalf of the widows and daughter that 
the right of survivorship only obtained in those cases where an 
interest in joint property-is acquired by any member of a joint family 
at his birth and that a dasi-putra ‘could not have such a right as it 
was only by the father’s choice or pleasure that he could obtain 
any share at all; and: that the Mitakshara (Ch. I, S. 12) placed 
the dasi-putra in the same category and gave him the same sort 
3 9 ’ 


a 
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of rights as a- daughter or daughter’s son and, like them, the dasi- 
putra had no right of survivorship; trough he might take the pro- 
‘perty as heir to his father. Thex Lordships without saying 
anything about these arguments, held that the rule laid down in 
the Bombay case was correct and *mcst consistent both with justice 
and authority. They observed that as illegimate sons by differ- 
ent mothers would al jointly parficipate in the ‘property and 
would succeed to eack other by survivorship inter se, there was no 
reason why they should not succeed i the same way to a legitimate 
half-brother. Refererce was made ło the position of the adopted 
gon to which the positon of an illegitimate son bore an analogy, in 
both cases there being- the same sort of imperfect brotherhood to.” 
_ the legitimate son and in both the .uperior position of the legiti- 
mate son being recognized by his teking a larger share on parti- 
tion. Krishiayan v. Muthusami (I. L. R., 7 M., 407) was distins 
guished on the grounc that, in thet tase, the dispute was between 
tho illegitimate son and his putativs father’s brother. The case 
went up to the Privy Council on appeal and the’ decision of the 
Calcutta High Court-was confirmec (I. L. R., 18 C., 151). Their 
Lordships of the Privy Council simply follow the Bombay and the 

Calcutta rulings. Thangam Pillai v. Suppa Pillai (I. L. R., 12 

M., 401) does not decHe this point. It is an authority only for the 
proposition that an illgitimate son cf a Sudra can compel a parti- 
tion as against his Egitimate brothers which he cannot do as 
against his putative fathers. This is quite consistent with his 
having no co-parcenary rights. 


No doubt, the quastion is now practically concluded by autho- 
rity. In the face of tne Privy Council decision (I. L. R., 18 C., 151) 
it would be impossible to contend in any Indian Court that a 
dasi-putra of a Sudra and his legitimate son are not members of a 
co-parcenary. But with dae defereace to the august tribunal that 
decided the question, we venture tc doubt whether I L. R., 18 O, 
151, has been rightly decided. 


According to tke Mitakshara, the right of the son arises 
by birth, -And it is quite conceded on all hands, Jogendro Bhu- 
pati v. Nityanand Man Sing, (I. D. 3. 18 C. at p. 155 P. C.,) that 
the illegitimate sor of a Sudza takes no vested interest by 
birth. During the Zather’s lifetime, the illegitimate son’s claim 
to half a share depends entirely cm the father’s sense of justice 
or generosity. Ther2 cannot be an? co-parcenary then as between 
the illegitimate son on the one hand and the: putative father 
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and the lagine sons on the. other, Hoy can the death of the 
father, convert him into a .co-parcener which he was -not before? 
No doubt, it has béen held that the illegitimate son can compel 
partition as against the legitimate sons—though it is extremely 
doubtful whether even this is wafranted by the Sanskrit text. But 
taking it to be so, it would appear to be more natural to infer that 
it was simply intended to make what would be an act of mere good 
sense or generosity on the part.of the father, an act of duty on the 
part of the legitimate sons which they were bound to do, Thangam 
Pillai v. Suppa Pillai (I. L. R., 12 M., 408). It is very difficult 
to find any idea of co-parcenary here. Further, one of the chief 
.arguments relied on was the postponement ofthe widow after tho 
illegitimate son, But the Madras High Court has expressly dis- 
sented from their view (I. L. R., 15 M.) and some of the other 
arguments are precisely those which in the opinion of the Bombay 
High Court pointed to the total-exclusion of the widow by the 
dasi-putra. The conception of co-parcenary pre-supposes sapinda 
relationship and a legal marriage. It is on this principle that the 
Madras High Court has decided that an illegitimate son cannot claim 
any share where the property of his father has passed by survivor- 
ship to an undivided brother (Krishnayyan v. Muttusami, I. L. Ri, 
‘7 M., 407). - The analogy between the position of the illegitimate 
son and that’ of the adopted son is erroneous and cannot be acted 
upon. “Ifthe adopted son takes a- smaller share in competition 
with the legitimate son, it is because he is a mere substitute 
provided by a fiction of law, whilst in the case of the aurasa 
there is actual blood-relationship consecrated by legal marriage. 
. In. default of a legitimate son, the fiction operated as a special 
rule of law to give the adopted son the same status in the family 
as against every one of its members. On the other hand, save 
as to taking an inferior share, there is no analogy between him 
“and the illegitimate son.” (I. L. R., 10 M., 345.) We are inclined to 
doubt very much if the Privy Council would kave decided as 
they have done if they had the views of the Madras BE Court in 
1. L. R, 15 M., before them. z 


The illepitiniate son is heir only to his father and takes only 
to his estate. He has no right to the estate of collaterals, either 
by inheritance or by survivorship. The, Hindu law recognizes 
no relationship between the illegitimate son and his father’s 
‘kindred. And since he takes no interest by birth, his right by 
inheritance to his father’s estate lapses by: survivor ship in favor of 
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his surviving co-parcenars and, therzfore, he cannot sue his brothers 
or nephews for a partition after his death. (2 W. Mac N. 15, n; 
Nissar v. Kowar, Marsh 669; Krisineyyan v. Muttusami, I. L. R., 
7 M., 407; Ranoji v. Fandoji, I. L. E; 8 M, 557; 1. L. R., 12 M. 
at 403.) But when there are I8sifimate and illegitimate sons, 
. they take. together as 2o-parceners. When they have once taken 
jointly, the illegitimats son takes, on the death of the legitimate 
son without issuc, the whole by scrvivorship, superceding the 
widow altogether. (Sadu v. Baiza. Z. L. R., 4 B., 87; Jogendro v. 
Nittyanand, I. L. R, TI C., 702, afirmed, I. L. R., 18 ©., 151.) 


Under the Hindc-Law, the bastard is not a nullius filius as 
in the English Law*and consequenty bastards are not prevented. - 
from claiming to each other. (I M.H. R. 478.) If two bastards 
take jointly, on the ceath of one, che other takes the estate by 
survivorship. (Mayne Bai v. Uttaran, 2M. H. R., 196 ; Myna Boyee 
v. Ootaram, 8 M. I. A, 400; Sivasaagu v. -Minal, I. L. R., 12 M., 
277; Narasanna v. Gengu, 1. L. E., 13 M., 188.) There cannot be 
any doubt as to the existence of heritable blood as between bastards 
and their mother. — | 
T. JIVAJI. 








TRANSLATION FROM THE VIVADARATNAKARA. 
i CHAPTER XXXI. 
On Sons by Analogy. 


On this subject Manu says: “If, among brothers of the full 
blood, one have a son, Manu has deslared them all to be fathers by 
virtue of that son. HH, among many wives of a man, one has a son, 
Manu has declared them all to be mothers by virtue of that son.” C) 


Brihaspati says ‘‘ Where fhac are many uterine brothers 
born of the same father and eveu-iz one of them has a son, all the, 
brothers are declared to be tathe-s by virtue of that son. The 
same rule is declared to apply ia ihe case of many wives of the 
same husband. If ene of them has a son, that son shall offer the 
pinda to them all.” (4) Commentar7—Here Asahaya observes that 
where men have a Srother’s son end women a cowife’s son, they 
should not make substitutes for soas such as kshetraja, etc. Pāri- 
jata says to the same effect. Anc Udayakara in his commentary 
says the same thing. 


` Hore ends the chapter on ‘sons by analogy.’ 


ee aoa 
(1) Manu, 1X, 182, g (2) Erihaspati, Chap. XXV, 99 and 100. 
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CHAPTER XXXII. 
On: the Etymology of the word “ Putra,’ 


On this subject “Manu and Vishnu say: “As the son redeenis. 
his father from the hell called Put, he has been called Putra by the 
Creator himself,” (2) 


Harita says: “ There is a hell called Put and the sonless man 
is there tormented. And asason redeems the father from that hell, 
he is called Putra.” (2) 


Brihaspati says: “Because a son redeems his father from the 
` kell called Put even by the sight of his face, a man should be 
anxious for the birth of ason. The grandson and the son of the 
appointed daughter both make him attain heaven. Both are pro- 
nounced equal in the matter of inheritance and the offering of 
pinda, ga 


Manu and Vasishtha say: “If the father should behold the 
face of his son born alive, he shifts the burden of debt on him and 
attains immortality.” (*) 


-« . Sankha, Likhita, and Paitini say: “ ‘By a son produced any 
where, the father prospers and becomes freed from all debt by the 
ginda which he offers to the ancestors.” {*) 


- Harita says: “ He who has a son, pure, capable, yirtuous even 
in the first years of his life and, able to correct his own faults, 
transports his ancestors beyond the regions of torment.” (°) 


` Sankha and Likhita say: ‘ The regular performance of Agni- 

hotra, the study of the three Vedas and the performance of sacri- 
fices during which rewards by the hundred had been given, do not 

- secure a sixteenth part of the benefit which flows from the birth of 
“the eldest son. Heaven is in his hands who is celebrated as the sire 
‘of a son and a grandson and the living father of many sons and 
who has not omitted to study the Vedas or perform the sacrifices.” (7) 
Comnientary—‘ Akshunna | means ‘not omitted.’ 





(1) Manu, Chap. IX, 188. ` ` ` (2) Oole. Dig., Vol. II. 
. (8) Brihaspati, Chap. XXY, 36 and.37.. (4) Vasishtha, Chap. XVII, 1. 
(5) Cole. Dig., Vol. II, 385, COLXX. (6) Cole. Dig., Vol. II, 420, COCVIL, 


(7) Cole. Dig., Vol. II, 420, COUVIII. 
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Sankha, Likhita, Vishnu, Vasishtha and Harita say: “By a 
son, a man conquers al the worlds. By a sows son, he attains 
immortality. and by a son of that grandson, reaches the Solar 
abode. (3) Commentary—* Bradhna” means “Sun, 


Yajnavalkya says: “By a son, a grandson and a grandson’s 
son, a man obtains werlds, immortaaity and heaven. Therefore, 
womeén must bė honou~ed, attended — “0, maintained and well-pro- 
técted.’’(*) 


Vasishtha says : “ “nfinite are the worlds to him who has sons, 
The Srutis declare tligt there is no heaven for him who has no son. 


` A form of curse is ‘ Letthem die chilcless and be evil eaters.’ ” (8) 


Commentary—‘ Childless? means ‘sonbss.’ ‘ Be’ means ‘become.’ 
Haters, ie, ‘evil spirits -prone to eating.’ It means that it is 
a great punishment, if, for wart of aso, one should become an 
evil spirit: The being sonless is thg cestruction of enemies; so a 
son is desired. > 


This is also said: “ A-blessing = also thus craved—let ine 
attain immortality by m2ans of issue.’ 7(‘) Oommentary—Prakdsa- 
kára says that the pravious curse ic hurled at enemies and this 
blessing craved for ones. self., 


Ti is T “ The sor'sson and the son of the aaa daughter 
lead to bliss-and are dsclared equal n the matter of inheritance 
und offering of pinda aad water. The sonless man should some- 
how strive to beget a © of any dexvcription for the offering of 
pinda and libations of water and also Zor the celebrity of his name. 
Ancestors, afraid of being thrown into hell, anxiously expect sons 
in the hope that one cf them may travel to Gaya and transport 
them beyond the regior of torment, taat he will perform Vrishot- 
sarga, Gayasraddha and Ishthapurtha ceremonies, that he will pros 
tect them in their old age and propiGate them every day. Asa 
man trying to cross a stream with aad boat sinks, just 50 the 
father of a bad son sinks i in eternal glsom.” (?) 


Here èñds the chapter-on the Etymology of the word ‘ Putra, : 





1) Gole. Dig., Vol: Il, 26, CCCIX. (2) Yajnavalkya, Ohap. Í; 78 
(3) Vasishtha, Chap. XVII, 2, 3 and 4. ~ (4) Not found. 
(5) Not fourd—attributed to Fanu in some places, 
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‘CHAPTER XXXII. ; 
On Conteniptible Sone: 


On this subject, Manu says,;- “ Tho-son begotten upon the wife 
‘of another not authorised and the son begotten on the mother of 
a son by her brother-in-law are unfit to share in the inheritance, 
being the son of an adulterer and being produced through lust res- 
pectively.”’ (1) Commentary—® Anuyuktasutah’ means ‘the son 
begotten upon a woman authorised neither by her husband, nor in 
default of him, by her Guru.’ ‘Share in the inheritance’ means ‘share 
in the wealth of the owner of the soil.’ This also indicates his 
unfitness to offer pinda, etc. Considering the text.of Narada which 
follows, this text applies to sons begotten upon’a wife to whose 
husband no fee had been paid (by the begetter). 


Manu again “says: “ Even the son, begotten upon a woman 
appointed to raise offspring, if begotten i in violation of the rules, is 
unfit to share in the paternal wealth; for he was begotten by an 
outcast.”(?) Commentary—® Avidhdnatah’? means ‘not according 
to the rules, preps in the matter of Niyoga.’ 


Dan says: “ The son béwotien upon a woman by another 
while her brother-in-law is alive takes no share,” (8) Commentary— 
A son begotten by another upon-a woman whose Padha idaw. 
is alive, takes no share. . Í 


` Nárada says: “Sons begotten by one or by many npon a 
woman noh authorised are not entitled to share the wealth. They 
are all sons of ‘their ‘begetters only. They shall offer the pinda to 
their begetters i in case a price had been paid for their mother. 
If no price had been paid, they shall give the pinda to the hus- 
band. of the mother.” ($) Commentary y— Anuyuktdyam ? - means 
t unchaste from desire. They shall take no. shares, 4.e., do not 
inherit the wealth of the owner ‘of the soil. Prakdsakéra , however, 
says that they do not inherit the wealth of their mothers, their 
mothers’ husbands and their maternal grandfathers. .As for the 
right to offer pinda, they should offer it to their begetter where a 
price had been paid-for tlfeir mother, ïe., where the owner of the 

(1) Mann, Ohap. IX, 143. " (8) Manu, Chap. IX, 144 
(3) Gautama, Chap, XXVIIT, 23, ` (4) Narada, Chap. XIT1, 19 and 20. 
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seed had taken their mother after pacing a price to her husband. 
The last provision of th text is but reasonable. 


Nérada in speakirg of the twie-married woman and the 
adulteress says: “The son begotter on such of these women as 
have been bought for a. price belongs 50 the begetter. But the son 
of those for whom nc. price was peid belongs certainly to the 
husbands of such women. a) Í 


Manu says: “ Whare two sons begotten by two different 
fathers contend for ths. property in she hands of a woman, each 
shall take io tke exc'nsion -of the other what belonged to his 
father.’(?) Cummentdrz—The woman here meant is neither a 
prostitute nor a twice-married womar nor an-adulteress. So says 
Párijáta. l 


Here ends the chapter on contenptible sons, 








CHAPTER X=XIV. 
On Inheritance te the Wealth 07 the Sonless Deceased. 


On this subject Manu says : “ The widow of the sonless deceased - 
shall raise up to him a zon by one of he same gotra and deliver to 
that son the whole wea th of the deceased.” (°) Commentary—The 
wife of the sonless deceased shall raise up an offspring to him by - 
her brother-in-law or dher sapinda aad deliver to that son all the’ 
property which belonged: to her husbend and shall not appropriate 
it herself, So says Pazijata; but Prekésakéra says that the king 
should send for that sor through a satra and give him all the pro- 
perty. In the result, there is no difference. 


R Vriddha Manu sas: “A widow who has no male issue, who 
keeps the bed of her lord inviolate and who faithfully discharges 
the duties of her widowhood shall alone offer the pińda and inherit 
all his wealth.” (4) Conmentar y— Earving no male apis i.e., OF 
any of the twelve kinds-enumerated. “ Vrite’ means ‘in the duties 
of widowhood.’ 

Brihaspati says: ‘In the holy wait, in law and in the practice 
of the world, a wife is Teclaved by sages to be half the body of her | 





(1) Narada, Clap. DII, 54. (2 Manu, Chap. IX, 191. 
(3) Manu, Chap, IX 190. (4) Cole. Dig,, Vol. IT, 585, COCOVIII. 
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`- husband, sharing equally the fruit of pure and impure acts. Of 
him whose wife is not dead, half the body lives. How should any 
one else take his wealth, while half his body livps? Although there 
are his sakulyas, his father, mother, and uterine brothers, the wife 
of the sonless, deceased inherits his wealth. A wife dying before 
her husband takes away his consecrated fire (Agnihotra) and dying 
after him she takes, if faithful to him, his wealth. This is an eternal 
law. Having taken all his moveable and immoveable property, 
the gold, the silver, grain, chariot and clothing, she shall cause to 
be performed his monthly, six-monthly and «other sraddhas. Let 
her propitiate with oblations and pious gifts her hushand’s paternal 
uncle, Guru, daughter’s son, sister’s son and maternal uncle, like- 
wise the aged and the helpless, guests and women of the family.” (1) 
Commentary—Some say that even the Parvana sraddha should 
be performed by a woman. To contradict it the author here 
enumerates the sraddhas, as the monthly, six-monthly, ete: By 
` ‘monthly sraddhas’ is here meant the twelve monthly sraddhas. By 
‘six-monthly sraddhas’ is meant the two sraddhas to be performed 
within six-months of the death. By the term ‘4di’ is meant ‘ the 
sraddha to be performed on the eleventh day after death, the 
Sapindikarana sraddha and the anniversary performable each year 
on the date corresponding to the date of death.’ Therefore, she 
should not perform any other. Otherwise, seeing that these 
sraddhas are enjoined by other texts, this text would become 
superfluous. The nich suffix in ‘dhdpayet’ (shall cause to be 
performed) is used in srdéarta as in “ Rémordjyamakérayat,’ - 
meaning ‘shall perform.’ ‘Faithful to her lord’ means ‘chaste.’ 
But Udayakára in his commentary on Manu says that the term 
‘ pativrata’ is used in its primary sense and as chastity ends in 9 att, 
says that the word ‘dhapayet’ means (shall cause to be performed) 
have no right to perform sraddha, etc., many do not zealously care 
for it. Where there is the chaste wife, she takes the wealth of her 
sonless husband. a 


Narada says that in default of the wife, the daughter is 
entitled. ‘In default of sons, the daughter succeeds; because of 
her continuing alike the lineage. Both a son and a daughter 
continue the lineage of their father.” (2) 


(1) Brihaspati, Chap, XXV, 46—51. (2) Narada, Chap. XIII, 60, 
3 


170 THI MADRAS LA JOURNAL. (vou. Vili. 


Manu says : “ As is one’s self, so = one’s son. The daughter is 
equal to the son. How can another teke the wealth when shé, who 
is one’s self, is alivey’(-) 


Brihaspati says : “The daughfer -ike the son springs from the 
several limbs of a man. How could «nother person then take her 
father’s wealth while sae lives. Equal to her father, and married 
to one equal to the son, virtuous and attending to his wants and 
doing him services, she shall take Le. father’s wealth, whether she 
has been expressly appointed or not.’*{?) 


Again Brihaspati says: “ Wher a man dies leaving neither 
wife nor male issue, the mother shoud be considered as her son’s 
heiress or a brother with her permission.” (3) Commentary— With 
her permission’ means ‘ with the pernission of the mother.’ 


- 


Manu says: “The mother shall teke the wealth of her childless 
son; and when even tle mother is dead, the paternal grandmother 
shall take the wealth.’(*) Oommen..ary— Childless? here niedns 
‘having no son, wife, etc.’ The righ of the paternal grandmother 
should be understood -o accrue in tue absence of the father, the 
brother and the sapu-da; for tha sight of the father, etc., in 
default of the mother, etc., is esiablished. ‘Déyddyam’ means 
‘wealth inheritable by heirs.’ 


Gautama says: “ The wealth of the deceased brother not re- 
united goes to the eldest,” (5) Comanentary—‘ Not reunited’? means 
‘divided.’ If among such brothers one dies without issue, his 
wealth goes to the eldest brother. This is the meaning. This rule 


should be understood as applying waere the deceased has left no 
wife, mother or father. 


Manu says: “ The father shal. take the wealth of the sonlegs 
son deceased ; or the’ brothers. To shree, libations of water iiiust 
be offered and to three the pinda is given. The fourtliis the giver 
of them and the fifth has no concern. ‘fo the nearest among the 
sapindas goes the wealth of the dsceased. After them all, a 
sakulya, the spiritual teacher or the papil takes it.” (6) Commentary 

(1) Manu, Chap. IX, 1&0. (2) Brihaspati, Chap. XXV, 56 and 57. 
(3) Brihaspati, Chap. EX7, 68. (4) Manu, Chap. IX, 217, 
(5) Gautama, Chap, XE VIII, 27. (3) Manu, Chap. IX, 185, 186 and 187, _ 
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=“ Sonless’ means ‘ ‘haying no, sons either primary or secondary.’ 
‘Anantara? means. ‘nearest,’ ‘The wealth,’ ;4.e., of the sonless 
deceased, ‘ Sakulya’ means ‘Samanodaka,’ 


Paithinisi says : “ The wealth of the man dying without male 
issue "goes to his brother. In default of brothers, the father and 
mother. shall take it; or his wife not the eldest or a man of the 
same gotra or a popil or a fellow-student takes it.”/1) Commentary 
—‘Not the eldest’ means ‘one performing some of the duties of a 
widow and not all of them’; for one of the latter kind is superior 
to the brother in the matter of inheriting the wealth of the hus- 
band, Nor does the word ‘wife’ include Mm unchaste woman, 
because she should be driven away from the family. ‘Sabrah- 
machéri’ means ‘a fellow-student.’ As regards the text of Sankha 
which says that maintenance should be given to women for life, if 
they keep the beds of their husbands inviolate and that others 
should be driven away, that applies to women who, without perform- 
ing the duties of widowhood, are not unchaste. As for the text 
of Yajnavalkya that parents and brothers likewise inherit, that 
` applies to property acquired by the father, the paternal grand-: : 
father, etc, But property acquired without detriment to the pater- : 
nal wealth goes certainly to the brothers even while the parents are 
alive, 


Devala says: “Next, uterine brothers shall divide the wealth 
of the sonless deceased, or daughters who are equal, or the father 
if living, In default of these, brothers equal in class, the mother 
and the wife in the order mentioned; in default of all these, the 
members of the family living with him.” (2) Commentary—  Daugh- 
ters equal’ means ‘ uterine sisters.’ After ‘father if living, ‘and 
desirous’ is understood. Here Halayudha interpreting the expres- 
sion fin the order’ to mean ‘in the order pointed out by Yajna- 
valkya, etc., reconciles the apparent contradiction in the passage 
beginning with ‘ this is the gist of the rules on this point.” The list 
of heirs in their order to the wealth of a deceased sonless Brahmin 
beginning with the wife and ending with the Srotriya, and the list 
Brabinin from the a down to the king have heen given. The 
object of the author of the Kalpataru in quoting the texts of 


(1) Cole. Dig., Vol. II, 586, CCOOX. (2) Cole. Dig., Vol. II, 532, COCCI. 
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Yajnavalkya and Vishnu after that >f Devala is to show that in 
irterpreting the tet of Sankha and Likhita a far-fetched construc: 
tion should be made and that into the text of Devala which does 
not prescribe the order among hgirs, the order mentioned in the 
texts of Yajnavalkya and Vishnu shocld be read. But as a matter 
of fact there is really no conflict, seeiag that the rule of Paithinisi, 
which says that the wealth of a sonlese deceased goes to his brother, 
applies to property other than that acquired by the father and the 
paternal grandfather dnd that the naxt portion following it, ùe., 
the mother and the father taking in default of brothers, does not 
prescribe the order. , ; 


Yajnavalkya says : “ The wife, th» daughters, both parents, the 
brothers, their sons, kinsmen of the same gotra, distant kindred, 
a pupil and a fellow-stndent; of thes on failure of the first men- 
tioned, the next in order takes the wealth of a sonless man who has 
gone to heaven. This law applies to all classes.” (1) Commentary 
—The meaning is that of the wife, tae daughter, the mother, the 
. father, the brothers, brothers’ sons, kinsmen of the same gotra, 
' distant kindred, a pupil and a fellow-student, in default of those 
previously mentioned, the one succeeding becomes the heir. The. 
wife here contemplated. is. the wife possessing excellent qualities. 
‘Sonless’ here means, according to >rakisakara, ‘having no son, 
grandson or great grandson.’ This is-correct according to the legal 
sense of the term. Although the use of the word ‘ parents’ at the 
first glance suggests that both the <ather and the mother have 
joint rights of inheritance, still seeinz that from the text that the 
mother should be regardad as the he=ress of her son dying without 
wife and male issue, the right of the mother independently of the 
father and in default of the wife and the male issue is recognised, 
it is indicated that the father’s riglt accrues in default of the 
mother. ’ . 


Vishnu says: “The wealth ofa nan dying without male issue 

. goes to his wife; in dafault of her, so his daughter; in default of 
. the daughter, to the father ; in default of the father, to the mother; 

“in default of the mother, to the brother; in default of the brother, 
to the brother’s son ; ir default of the srother’s son, to the Bandhus; — 

in default of the Bandhus, to the SaFulyas; in default of them, to 


(1) Yajnavalkya Chap., “I, 185 and 136, 


PART IY.] THE MADRAS. LAW JOURNAL. 178 


the féllow-student ; ‘in default of him, to the king, except the 
wealth of a-Brahmin.”(1) Commentary— i means ‘ Sapin- 


das.” ‘ Sakulyas’ means ‘ men of the same gotfa,’ So says Misra, 


_ After speaking of the daughter and her son, Brihaspati says : 
“Tn. default of these, uterine brothers or brother’s sons, agnates, 
cognates, pupils or learned Brahmins are entitled to the wealth of 
the deceased. Where a man dies leaving no issue, nor wife nor 
brother nor father: nor mother, all his Sapindas shall divide his 
wealth in due shares, Half of the whole wealth, however, shall be 
reserved from the division for the spiritual benefit of the deceased 
and carefully assigned for the performance* of his monthly, six- 
monthly and annual sraddhas, When there are several relatives, 
agnates-and cognates of the sonless deceased, the nearest among 
them shall take his wealth.” (2) Commentary—The locative case in - 
 Shanmésiké,’ otc., has the force of the ablative. 


In respect of the sonless deceased, Apastamba says: “In : 
default of sons, the nearest Sapinda takes the wealth, In default 


„of Sapinda, the spiritual teacher ; in default of him, a pupil, takes ~~: ao 


it, and shall use it for the benefit of the deceased ; or the daughter i 
may take it.” (°) 


` Baudhayana says: “The great-girandfather, the grandfather, 
‘the father, one’s self, his son, his grandson and his great-grandson, 
these they call sapindas, being sharers of undivided oblations. The 
sharers of divided oblations they call Sakulyas. Where there are 
no sons, the wealth goes to the sapindas ; in default of sapindas, the 
Sakulyas take it; on failure of the Sakulyas also, the: spiritual 
teacher, the pupil or the ritwik takes it. In default of all these, the 
king.’(4) Commentary—This terminology applies to cases of 
. inheritance and not to cases of pollution, etc. There those who 
are alike in pinda are sapindas ; and even such of them as are 
divided would be sapindas ; but here such as are divided are not 
sapindas. ‘Son,’ i.e., sons of the body, etc. “I, goes to them’ 
: means ‘it goes to the sapindas.’ 


“Narada says: “In default of daughters, the Sakulyas succeed ; 
“in default of-them, the Bandhus; after them, men of the same 


(1) Vishnu, Chap. XVII, 4—13. h (2) Brihaspati, Chap. XXV, 51—62. 
(3) Apastamba, II, 6,14, 2—4, + ` (4) Bandhayana, I, 5, II, 9—14. 
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caste; in default of ell, the wea‘tk goes to the king, unless, it 
should be a Brahmip’s. | A king intext on virtue should allot main; 
tenance to his wober. Thus has zhe law of inheritance been 
declared.” (1) Commertary— Bahiya” are the sons of paternal 
uncle, etc. ‘Sajatyah” means ‘men of the samé caste.’ ‘The rule 
about maintenance applies to cases of Brahmin women thorougly 
indigent. 


Manu says: “In default of all, Erahmins versed in the thr ree 
Vedas, pure and self-zontrolied, shall take the wealth. So does 
virtue not diminish. The wealth of a Brahmin should neyer be 
taken by aking. This is settled law But the wealth of ‘the men 
of the other castes, the king may take in default of all. ‘The king 
except in the case of the Brahmin’s wealth, shall take the property. 
to which there i is no heir in all casesy but the wealth of an heirless 
Brahmin he shall cause to be given to learned Brahmins. ts (2), 
Commentary— Adnyana means ‘ ‘hairless.’ 


| Bandhayana says: “The wealth of a Brahmin destroys the 
taker and his sons ard grandsons. Poison kills the taker only. 
Therefore the king should never take she wealth of a Brahmin’ » 8) 
Commentary—What is called the Brahmin’s wealth is: the worst of 
poisons, 


Brihaspati says : “© The king Shall take the wealth of a 
Kshatriya, Vaisya | or Sudra dying without male i issue, wife or 
brother; for hei is the ord of all. a Og 


Sankha and Likhita say: “ Tke sroperty of a learned Brahmin 
goes to the Brahmins end not to tha Ling. Wealth dedicated to the 
Gods or Brahmins shoald not be takon by the sovereign; nor may 
he take a deposit, open-or sealed, or wealth descending from father 
to son or belonging to- infants or women; for.the Veda declares : 
“The wealth of women or of infarts should not be taken by the 
king, nor the sixfold ecquisition of women, nor the patrimony of - 
infants.?(5) Commentary—The word ‘Parishad’ means ‘Brah- ` 
mins” -‘Upanidhi’ means ‘a kind. of deposit.’ Párijáta says, 
that ‘kramagatam’ means ‘inherited from ancestors” ‘Sixfold 





(1) Narada,. Chap. X1E 51 and 52. 72) Manu, Chap. IX, 188 and 189. 
(3) Bandhayang, I, 5, I 16. 74) Brihaspati, Chap. XXY, BT. 


6) Cože: Dig. Fol. Il, 673, OOCOXLVII, 
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Aéquisition? mediis ë wealth recived in six ways, such as before the 
sacrificial fire, ete? `- ` 7 

| Matn says: “Tho king shall protect the fxs inherited by 
an infant till he is married, or fill he have passed his infaney.”?(1) 
Commentary—He should protect the wealth of the infant from 
| being seized by his sapindas. 


Vishnu says: “The king shall protéct the wealth of infants, 
helpless men; and women.” (2) 


Sankha and Likhita say : “ The king should protect the wealth 
öf infants who are incapable of managing their own affairs and 
f thé widows; of Brahmins and valiaut soldiers. But the wealth 
of which there is no Owner goes to the king.”(°) Commentary— 
The king must guard the wéalth of these women in the absence of 
their husbands. 

Baiidhayaiis speaking of the rights of sons says: “ If they are 
inéapablé of conductiii¢ their Own affairs, the king should well 
protect their shares with the dccumilatioris thereon till they attain 
tleit age.” (4) Comméntary— With the accumulation’ means 
‘with thë increase.” ‘Well protected’ means ‘carefully guarded? 
< Till’ is used in the sense of řesttiction meaning ‘ before they have 
attained ot compléted in their séventeenth year.’ 


Katyayana says: “ Let all the co-héirs protect the share of an 
absent co-parcener; but if he dies leaving an infant son, the whole 
wealth must be preserved by the kinsmen of that son, and they shall 
divide it in proper shares after the minor has attained his age.”(5) 
< Balaputre’ means ‘having an infant son.’ ‘Pogandah’ means 
‘infant incapable of mariaging his affairs,’ 

, Vishnu says: “ Hie who also takes 4 shire should give the 
pinda.”(§). ` ki | 6 ; a 

À Smriti Bays cS He who takes the wealth should perform the 
sraddha to the- owner of the wealth and should give the pinda to 
three ancestors.” (7) Commentary—The word ‘sraddha?’ here 


(1) Mann, Chap, VIII; 27: (2) Vishnu, Chap. ITT, 65. 
(8) Cole. Dig., Vol. II, 575, OCCOLI. (4) Oole. Dig., Vol. TI, 575, CCCOLIL 


` (6) I Gole; Digg |. (6) Vishnu, Chap. XV, 40. 
| wW as ; a 
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denotes the inhi hr addha and che ekoddhishta, ete. So says 
Prakäsakāra. : 


Brihaspati ae zí The brother or the brother’s son or the 
sapinda or the pupil having performed the sapindatkarana shall 
obtain prosperity.’’(*) : 


Vasishtha, says : “The son even though he receives no patri- 
mony shall offer the pinda.””(?) 


Vishnu says: “Fhe preceptcr or the ipil shall take ‘the 
wealth of an ascetic.” e) 3 


Yajnavalkya says: «Tho heirs o` an ascetic and a sanyasin and 
cf a brahmachérin are n order the praceptor, the virtuous pupil and 
the fellow-student and brother ic ~irtue.’”’(4) Commentary— In 
order’ means ‘in the inverse érder.’ Thus the preceptor shall take 
the wealth of a brahmechdrin; the Virtuous pupil, the wealth of a 
| sanyasin. ‘ Virtuous,* ñe. skilled ia hearing, remembering and 
‘practising the truths of the Vedanta Sastra. The fellow-student 
and brother in virtue takes the wealsh of an ascetic. ‘ Brother in 
virtue’ means ‘ associcted with him = brother in the performance 
cf religious duties” *Fellow-studert,’ ie, a pupil of the same 
preceptor and belonging. to the sene order. Although this rule ~“ 
conflicts with the text- of Vasishtha vhich says that men in other 
arders take no shares. it must still b= reconciled on the supposition 
that the ascetic may semetimes come by property. 


| Here ends the chapter on the imeritance to the wealth of the 
gonless deceased. 


ii S. SITARAMA SASTRI, 





NOTES OF INDIAN OASES.. 


Ranga Ayyar v. Srinivasa Ayyangar, I. L. Rẹ 21 Mi, 56., 
This decision is a remarkable instance pf a new tendency which has 
developed in the Madra: High Couri <or the last few years to.decide 
second appeals finally, even where. eccording to law, it would be 
necessary to have a fincing of the lcwer appellate Court upon a ques- 
tion of fact. To call fora finding from she lower Court for the decision 
of a question necessarily involves delay in the disposal of the case. But 

(1) Brihaspati, Chap- XXV, 101. ` . (2) Found in Vishnu, XV, 43. 
(8) Vishnu, Chap. XVII, 15 and 16. (4) Yajnavalkya, Chap. IT, 186, 
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it-is difficult to see-how'the inevitable delay cah be an argument in favor 
of the High-Court assuming: power which it did not possess. In the-case 
under ‘notice, the defendant had conveyed the PE to the plaintifi’s 

predecessor and: pleaded that it was a sham séle executed benwmi. 
“The District Judge on appeal’ upheld. this contention for several reasons, 
“The property had remained in the possession of the alleged vendor, the 
patta was not transferred, and the sale-deed remained in the vendor's 
possession. These were undoubtedly circumstances which the Judge was 
entitled to consider in determining whether the sale was benami or 
not. On second appeal, the High Court roversed this finding. The 
question was purely one of fact and the High Court, as practitioners are 
often told where there is no disposition to inte#fere, had no power to 
pronounce upon it in second! appeal. Assuming that the Judge had 
overlooked that the onus lay heavily on the defendant alleging that it 
“wasa benami sale to prove it, the only course open to the High Court 
was to draw the attention of the lower appellate Court to that fact 
and to ask fora fresh finding. But here the High Court set it aside 
and gave a decree for the plaintiff. The ways of the Madras High 
com are really peculiar. 


Muthappudayan v. Ammani Ammal, I. L. R., 21 M, 58. The 
question im this case relates to the rule of succession to the stridhana of 
»_ & Woman given to lier after-marriage. The Mitakshara rule is that the 
i daughtérs succeed’ in preference to sons. But the Smritichandrika 
makes her an heir jointly with the son. The learned Judges followed 
the authority of the Mitakshara as it was supported by Smriti texts and 
the Saraswati Vilasa: The decision appears to us to be correct, and we 
welcome it as upholding the rights of women. 


Subramania Ayyar v. Saminatha Ayyar, I. L. R., 21 M., 69. 
The. question in this case was an interesting one. In the case of an 
exchange, express. covenant to indemnify in a certain manner in case of 
loss by; defective title excluded the implied covenant in S. 119 of the 
Transfer of Property Act that the parties should be, restored to their 
original position, The learned judgment of the Court places the matter 
upon a clear footing. The argument that the express covenant was only 
supplementary to the covenants implied did not find favour with their 
Lordships. 


Nabbu Khan v. Sita, I| L. R., 20 A., 2. The Code of Civil Pro- 
cedure’ takes no notice of lunatics not adjudged under the Act, and no 
; procedure is: laid down in the case of such persons. . Itis difficult to: treat 
them as normal persons, because they aré not adjudged, for hardship 

A 4, s 
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and injustice will resul; if suits are tc be prosecuted or defended by 
them. It is pointed ou- in Tukaram Arant Joshi v. Vithal Joshi, I. L. R., 
13 B., 656, that the provisions of the Code are not exhaustive, and that 
they should be = by a next <riend or a guardian ad litem, as 
the case may be. The ellahabad High Court has rightly followed this 
decision. 


Puran Mal v. Krant Singh, I. C'R., 20 A., 8, S. 544 of the Civil 
Procedure Code has been often misunderstood, and the Allahabad High 
Court has done well to draw attentiow to the conditions necessary for 
the application of that ssction. The lover Court should have proceeded 
upon a ground commop to the defendant., and the appellant should appeal 
against the whole decree so as to include-the interests of the other defend- 
ants as well. Itis only then that the sppellate Court has the power to 
interfere even on behalf of defendants rot appealing. aia 


Amjad Ali v. Muhammad Isra, I. L. R., 20 A., 11. The Court 
Fees Act is becoming a regular snare to persons instituting suits 
or preferring appeals. It is‘an old un-ntelligible enactment, and there 
are numerous difficulties in construing its provisions in determining 
the proper fee for a plat or memorandum of appeal. The Court Fees 
Act says that a plaint aad memorandun. of appeal insufficiently stamped _ 
is of no validity whatever. The provison was practically treated as one 
having no reference -o limitation until the Allahabad High Court 
made the discovery tweaty years after -t became law. The Legislature 
tried to correct the Allchabad view bya blundering piece of legislation 
contained in S. 582-A, whereby, except where the insufficiency arose 
from mistake, an appeal upon an irsufficient stamp was set to be 
not properly presented for purposes cf limitation. The special pro- 
vision thus enacted in ta case of appeals’ suggests by implication that 
mistake is no ground vf excuse in tne case of a plaint insufficiently 
stamped. Instead of coastruing all these fiscal enacments strictly and in 
favor of the subject, some of the Judges of the Madras High Court are 
discovering methods fcr the disposal of suits and appeals by hald- 
ing them not properly presented, We cannot understand what pos- 
sible object the Legislature can have in enacting fiscal provisions except 
to raise some revenue fcr the administrstion of justice and to keep down 
vexatious litigation. It could never hrve been in any body’s mind that 
people should be misled by paying a smaller fee in ordér that the moment 
the period of limitation nas expired they might be told that there was no 
plaint before the Court. As well mighs the Legislature take away. the 

_ tight of action or of appeal. 


: 
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‘Thika Ram v. Sama Charan, I. L. R., 20 A. 42. The learned 
Judges who decided this case appear to us to have gone wrong 
in supposing that the Privy Council in Mussummat Lachhan Kunwar v. 

| Anant Singh, 22 I, A, 25, has overruled the decision in Ram Kali 

v. Kedar Nath, 14 A., 156. After the Limitation bi of 1871 came into 
force, even though possession by a stranger was adverse to a Hindu widow, 
the reversioner could sue within 12 years from the date of the widow’s 
death for the recovery of the property. Act XV of 1877 lays down the 
same rule. A different rule has of course prevailed under the Limitation 

. Act of 1859, according to which time ran against the reversioner during 
the life-time of the widow, or from her death, according as the posses- 
sion of a stranger was adverse to the widow, or derived from her. What- 
the Privy Council in 22 I. A. had to decide was that the rule of res judi- 
cata by representation applied where a decision adverse to the life-owner - 
had been passed ina prior suit. Whore no such suit has been instituted, 
the language of the Law of Limitation is perfectly clear that time runs 
only from the date of the death of the life-owner. This view has been 
accepted and followed by the Calcutta High Court in numerous cases 
and also by the Madras High Court. 


SUMMARY OF RECENT CASES. 


Limitation Act (XV of 1877, sch. II, Ss. 36, 39, 48, 49, 109— 
i Orops when cut—Specific movable property. 


_.Muugun Jha v. Dulhin Golab Koer. 


Held—By the Full Bench (Rampini, J., dissenting) that. a suit for 
damages for cutting and carrying away crops does not fall withing the 
terms of Art. 36, sch. II. 


; Per Maclean; 0. J. (Trevelyan, Ja, assenting) : :—that if the casé does 
not come within Art. 39, it falls within Art. 49, as the crops having been 
severed from the soil it became specific movable property, and the fact 
that the severance was a` wrongful act of the Mort- feasor made no 
difference. 


` 


Per Macpherson, J—That the case comes within Art, 49 or Art 48, 
as crops after being cut are specific movable property, possibly also under 
‘Art, 109; if it is not brought under Art. 39. 


Per hose, J.—That Art. 49 applies to the case. 
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Sarat Lal Mundal v. Umar Haji (1) followed ; Pandah Gazi 
v. Jenuddi (2), distinguished by Macpherson and Ghose, JJ., and 
dissented from by Trevel-an, J.:—2 Calcutta Weekly Notes, 365, - 


Promissory note, encorsement 9 — Negotiable Instruments Act 
(Act XXVI of 1881), S. 8—Benamidar. 


` Sarat Chunder Dutt v. Kedar Neth Dass. 


An endorsement legally made of a promissory note forwarded ‘by 
delivery of it to the endcrsee makes him the “holder” of it within the 
meaning of S. 8 of the Negotiable Instruments Act, and he can sue 
‘upon the note, although he may be a Senamidar of the real owner of 
the note ;—2 Calcutta Weekly Notes, 286 


a 


Act IV of 1882 (Transfer of Property Ad), S. 185—Actionable claim— 
Person claiming the benefit of S 135 not obliged to pay 
_ the amouut gaid by the assigzee before judgment. 


Phul Chand v. Chkote Lal. 


Held that a person who is entitled to claim the benefit of S. 185 of 
the Transfer of Properts Act of 1882 des not lose the benefit of that : 
section if he puts the arsignee to proof of the price paid by him and 
waits until the amount ef the price has been determined and declared 
by the-Court. There is nothing in the section to preclude the -debtor 
from securing his-discha~ge by payment >f the decree. Rant v. Ajudhia 
Prasad (I. L. R., 16 A. 325); Muchiram Barik v. Ishan Chunder Chucier- 
butti (I. L. R, 21 O. 68); Jani Begam v. Jahangir Khan (I. L. R., 
9 A. 476); Hakim-wn-rissa v. Deonarcin (I. L. R.,13 A. 103); and 
Nilakanta v. Krishnasamd.(I. L. R., 18 H. 225) The Allahabad Weekly 
Notes for 1898, p. 54. 





"Act IV of 1882 (Transfer of Property Act), S. 85—-Civil Procedure Code, 
~ 8. 48—Cause of astion—Mortgage—Holder of two mortgages 
on the sam2.property swing separately on each. 4 


Sundar Singh v. Eholu. 


- There is nothing tc prevent the helder of two independent mort- 
gages over the same property, who is nct restrained by any covenant to 
either of them, from ottaining a decre for sale on each of them in a 
separate suit :—The Allchabad Weekly Fotes i 1898, p. 58. 
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“Hindu law—Joint Hindu family—Rights of son in joint ancestr al 
'property—Morigage. ` 


Bhagirathi Misr v. Sheobhik. 


A:member of a joint.Hindu family has.no power i in his father’s life- 
time to make a mortgage of any part of the-ancestral family property, . 
Balgobind Das v. Narain Lal (I. L. R., 15 A. 339) and Madho Parshad:.. 
ve Mehrban Singh -(1. L. R., 18-0, 157) referred to —The Allahabad 
Weekly Notes for 1898, p. 59. 





- + JOTTINGS -AND CUTTINGS. 





"We'beg’to acknowledge with thanks the following publications:— ` 
; The Law of: Easements, ‘2nd Edition :—by R. B. Michell, ar.A,, 
Bar.-at-Law, printed and sold at the Lawrence Asylum Press, 
Mount Road, Madras. 
‘The Yearly ‘Abridgment‘of Reports for 1897:—by ‘Arthur Tur- 
< nour Murray, Bå, Bar.-at-Law, published by Butterworth 
and Co., 7 Fleet Street, London, E..C.: ‘Price, s. 12/6. 
_ The Albany Law Journal for April (in exchange). 
.- ~ The-Qalcutta Weekly Notes for ‘April (in exchange). 
The Allahabad Weekly Notes for April (in eachange). 
The Green Bag for-April-(én exchange). : : 
“The Caxiadian Law Times for April (én exchange). 
. The Harvard Law Review for April (in exchange). 
-.-'-+ The Canada Law Journal for April: (in.ewchange). 
The Educational Review for April. (in techange). 


ae 


A paihêtio incident relating ‘to Justice Field, who recently retired 
from the U.‘S, ‘Supreme ‘Court, was thus reported in the New York 
Sun : An unwritten’ law ofthe Supreme Court transfers to a new mem- 
ber of ‘the body the messenger who has served the justice whose death 
or retirement ‘made the vacancy he is called upon to fill. When Mr, 
Justice McKenna ‘was sworn in and took" the place vacated by Mr, 
Justice’ Field, ‘William Bruce, the. colored servitor who had been the 
aged jurist’s faithful attendant for a third of a century and more, 
informed J ustico Field” that he was’ going to serve Justice McKenna in 
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the future, and would hare to say good-b7, This was a situation which 
evidently Justice Field hed not contemplated, and the announcement 
almost overmastered him. In faltering tones he said to Bruce; “ Why, 
William, you aten’t going: to leave me, am you?” Tho faithful servant 
nearly. broke down as he-told the judge he was compelled to do so, and 
a pathetic scene ensued. As soon as the-venerable jurist could collect- 
himself, he exclaimed; “Tf I had known that you would not stay with. 
me now I wouldn’t have ~etired ” :—The Albany Law Journal S RS ee 


aa 


The following Legal Saughs are taken from the Albany Law Journal. 


A certain eminent 4udge who was r-=cently re-elected, when he was 
asked about the facility with which he turned from one case to another, 
answered that ho had learned that from what -he saw ata baptism of: 
colored people when he wasa boy. The weather was very cold, so that. 
to immerse the candidates they were oblized to break away the ice, 


a ` 


- A plaintiff kept interrupting the Œfendant. Judge Bacon— “Be 
quiet!” Plaintifi— “Bat I can’t keer still and listen to a ‘Ties.” 
Judge Bacon— “ Try andimitate me. ZI have to.” 


kd 
E OK 


Southern Justice— € Bill, I find yo’ guilty of shootin’ th’ nigger an 
fine yo’ one dollah—thatais, ef yo’ kin spare it.” 


Prisoner (indignantly) — “One dotlah, Si Jenkins! Do yo’ mean 
to say yo’ are goin’ to fine me one dollah-oh owy shootin’ a nigger ? ” 


Southern Justice (apologetically)— ‘Yais, Bill. I know it’s a trifle 
stiff, but this cote needs she money, an’ TIl take it off next ee too,” — 
Judge. | s eee 


%* 
* % 


A Lawyer and his -Tient ;—Of course, Webster was in demand by 
those who could afford to pay for his services, says the Boston Herald. 
A sharp Nantucket man is said to have got the better of the groat 
defender of the constitttion in an amuzing way, however. He had a 
small case which was to be tried at Nentucket one week in June, and 
he posted to Webster's office in great haste. It was a contest with | a 
neighbour over a matte: of considerab-e local interest, and his pride 
as a litigant was at stake, He told Wester the particulars, and asked” 
what he would charge to conduct. the case. “Why,” said Webster, 
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“yocant afford to hire me. I should have to stay down there the 
whole week, and my fee would be more than the whole case is worth. 
1 conldn’t go down there for less than $1,000. I could try every case 
on the docket as well as one, and it wouldn’t gost any more, for one 
case would take my time for the entire week, anyway.” “ Allright, 
Mr. ` Webster, ” ‘quickly responded the -Nantucketer. “ Here’s your 
$1,000. You come down, and PI fix it so you can try every case.” 
‘Webster was so amused over this proposition that he kept his word. He 
spent the entire week in Nantucket, and ‘appeared on one side or the 
other in every case that came up for hearing. The shrewd Nantucketer 
hired Daniel out to all his friends who were in litigation, and received 
in return about $ 1,500, so that he got Webstar’s services for nothing 
and made a good profit to boot. If that man were alive in these days of ` 
:trusts and syndicates, he would probably be at the head of a legal trust, 
controlling the services of all the big lawyers of the country. 


Ps 


Dogs as witnesses :—In the recent case of Walter Pedigo v. Common- 
wealth of Kentucky decided by the Court of Appeals of that, State, last 
-week, the very interesting question of the value of dogs as witnesses 
was passed upon, It was in the somewhat celebrated “blood. hound 
witness case,” as it is commonly known. The following is the dissent- 
ing opinion of Judge. Guffy : 


I-concur in the reversal of the judgment in this case, but dissent 
‘from so much of the majority opinion as holds that the trailing or 
proven trailing of the defendant by a blood hound can be introduced as. 
-evidence upon the trial of such person charged with any crime. Itis 
„true that the majority opinion so restricts such proof and requires so 
many conditions precedent that, if the opinion in question should be 
‘strictly adhered to, no great injustice would very often result from 
. evidence admitted under the ruling in question. 


It, however, seems to me, with due respect to the majority opinion 
‘that such a rule of evidence is contrary to all other rules of evidence, 
‘and if not in violation of the letter of the constitution, is manifestly in 

violation of the spirit as heretofore expounded by this court. Such a 
` rule seems to me an innovation upon all the heretofore established rules 
-of testimony. The use of blood hounds was, perhaps, necessary to 
_ efficiently and effectually uphold the institution of slavery, as well as 
. tò aid in the arrest and capture of persons accused of crime in the dark 
_ages. In such cases, however, the object sought was the arrest or 
-capture of known fugitives. If the dog in fact took up and followéd 


184° THE, MADEAS LAW. -OURNAL. [VOD VIIN - 


the trial of. a fugitive, anc found him, or aided: his pursuers to find: him, 
the object was accomplished, and thers could be no mistake as to 
whether he was the party sought-or not. His guilt and right of 
capture having been ythsretofore estahished, and, in fact, being un- 
questioned. If the hourd took the wrong trail and. brought to bay the 
wrong party, that fact vould be ascertsined so soon as the pursuers 
véached the party, and the utility of the hound in that regard then 
censed. It is now propcsed to use the Lound, not to-capture'a fugitive, 
but to ascertain or furnish evidence to convict some citizen of crime. 
Tt seems to me that tlis new use of the blood hound.is a radical 
departure from the former purposes or which they were used’; but 

whether this be so or Ifet, it seems to ma that neither the life nor liberty 
` of a citizen should be taken away, or even jeopardized, by the- mere 
fact that some person testified that the_ hound was well trained to-track 
human beings, etc., anc-that he had trailed.the accused from. the: -scene, 
of the crime to the hab-tation of the ascused, or until he came upon the 
accused party. ‘There is danger that the effect of the majority opinion 
_ will likely be to greetly promote tle raising and training of blood 
hounds, or hounds thas will be called Slood hounds. Tt is a well-known 
fact that the owners o- hounds, as wel. as- other property, usually hold 
such property in hign esteem; and as the owner or ‘trainer of hounds 
will be engaged in tre business for pay, it will'be greatly to their 
interest to always have well-trained hounds. In-fact, I presume there 
will-be none but trained and expert Hounds in’ a few years, at least such 
will be the opinion of their owners, for it.would be uttterly useless to 
have any other sort. ` 


` It is common tradition, and Goubtless believed' by quite'a large 
number of persons, that blood hounds are capable of wonderful feats of 
trailing, In fact, the many wonderful stories told of the achievements 
of blood hounds (mostly in the imagination of those originating them) 
have instilled into the minds of quits a number of persons such wonder- 
ful notions of the urerring, if not irfallible, knowledge and-intelligence 
of the hounds that fhe fact that the hound said that a. certain person 
had lately been at the place wher the crime was committed.would be 
the most conclusive proof that cou be produced. 


Tf it. should even be conceded that every owner‘ and trainer of 
hounds would be parfectly fair anc impartial in endeavoring to strike 
the trial-only of thə party who hac been at the scene of the crime, and 
likewise impartial in his testimory as to the expertness:of the dog; yet 
such ‘evidence is entirely too vague. and uncertain to be allowed to 
jeopardize the liberty of a freemar, It seems from common history, as 
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well ab the proof in this case, that the blood hound is supposed to be 
capable of taking up and following the trail of a human being ‘that has 
been made from 24:to 40 hours. If that be true, and it is unreasonable, 
then it must necessarily follow tha the hound afgresaid could take up 
the scent of-a man who had passed within a guarter of a mile of the 
place a few hours before the hound was taken to the place to find thé 
aéent. I think this conclusion necessarily follows. Take; for éxamplo; 
the case at bar. It seems that the barn was located in an open field; 
and thé prosecution would have us believe that many hours thereafter 
the hound was able to take the trail and follow it. It is reasonably 
certain that a man wearing shoes would leave less scent on the ground 
to remain for 12 or 15 hours than he would Yéave if going through 
timber. - It, therefore, follows, as I think, that if a hound was taken to 
the scene of the crime, or supposed crime, and any peison had passed, 
shortly before the arrival of the dog, within a quarter of a mile of thé 
place, especially if his route lay through timber, the dog finding no 
scent at the point where he was taken to search for samé, and knowing; 
if he knew anything, that he was desired to trail some human being, he 
would naturally go to the place and in the direction of the scent, or, in 
other words, would find the trail by reason of his acute scent of somé 
person who: had passed sufficiently near the place to enable the hound 
to take up the ‘scent. It would be impossible to demonstrate whether 
or not he found the aétual trail at the spot to which he was taken, of 
whether, as all dogs will do when it is sought to put them on a trail, 
he commenced hunting for one, and so continued until a trail was found 

in that vicinity. a ee: 


It may also be assumed as certain that the hound would take up 
the first trail or follow the first trail that reached or affected his olfactory 
nerves after it-was made known to him that he was there for the pur- 
pose of trailing somebody. I do not think it is possible to establish the 
fact that the hound will not quit the first trail that he may take ‘up 
and go off with another which he might happen to fall in with or cross. 
Doubtless his keeper would often be of the opinion that the hound 
would never take up a trail other than the one he first took. 


Ido not think that the evidence as to what the hound said or 
indicated should ever be admitted as testimony-for the further reasom 
that there is too much danger of an- innocent person -being convicted, 
or at least arrested and permanently disgraced by the admission of such 
‘testimony. This case illustrates the danger alluded to, From the 
‘evidence in this case it is highly probable that quite a number of persons 
went that very night tothe dormitory, or to the house opposite the 

: : 5 f 
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‘Aotmitory; and if they. happened to pess’ by or near the barn’ the dog 
-òf necessity was as apt to-take one trail as another, and hence there 
. would be no sort of certainty in his tmiling the criminal if any there 
“was. To illustrate fyrther, it is learnec from common rumor and from 
the press that a great ey toll-gates have been lately destroyed, and it 
seems very difficult to‘:scertain who ave the guilty parties. The gates 
are on-the public highway, where parsons pass, and have the right to 
pass and re-pass, yet if a blood hocnc should be taken to the scena 
of the crime within =-reasonable time thereafter for the purpose 
of trailing the guilty party; he would be almost certain to find some 
trail, and trail some person to his home. and after having been sufficently 
shown to be anexpertf, etc, his testimony would be admitted to fix the 
guilt upon some party perhaps entirely innocent, and who, in -the 
exercise of his right, had passed thai ray. The same may be said as to 
a large number of crims supposed ta heve been clandestinely committed, 
or, in fact, have been committed. Many houses and barns are burned 
-down. , Some, fires are of ‘incendiary Drigin, while.a number are the 
result of accidents or 2arelessness, yes, under the majority opinion in 
this case, it would.seer that, if an expert hound trailed a party from 
the scene of the buraing to- his kome, or place where he. was known 
to have been shortly after the fire, that fact might be proven in 
evidence against him, although, in fac, he might not have been there at 
all, or'if he had bæn, had simply been a casual passerby. Such 
evidence should not be admitted forthe reason that the defendant is 
not permitted to cross-examine tha witness, who in reality is the dog, 
whether he is the legil witness or aote Jam aware that it has been 
held that you could prove dying dezlerations against the defendant, and 
it has been said that he has the ccnssitutional privilege of meeting the’ 
witriess face to face, because the party testifying is the one whois 
reciting the dying declarations, but the admission of the statement or 
trailing by the hound is not a parallelcase. The trailing of the hound, 
if evidence at all, must be upon the stpposition that he took the track at 
the scene of the crims and followed it, but the defendant has no chantè 
to inquire of the hocnd how far from the place did he really find the 
trail, or did he cross any other o> fnd any others. If a person was 
testifying to having tracked the-def&ndant from or about the place, he 
could be cross-exan=ned upon that subject to know whether there was 
any other track, and which appeared to be the freshest, and size, and 
whether the trail he was ‘following crossed. or fell in with other trails. 
Not so with .the dog. He has hadis say and left. There is another 
familiar rule of law, that A, a witness, will not be allowed to testify. 
that B told him thst he saw the defendant at the place, or that he 
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trailed him -or saw him going from the scene of ‘the crime; but it 
seems to be contended in this case that A may tell what the dog 
said about it. A person may be murdered in a highway or road that is 
rightfully traveled by numerous persons. - 25 or 50 persons may have 
passed within less than a dozen hours, and upon te discovery of the crime 
a blood hound may be brought there,a nd if hefhas any of the attributes 
which he is generally credited with, he will ce tainly find some trail and ` 
land somewhere would it be right to allow that fact to be proven 
against the party accused of-the murder? If such evidence be admitted, 
it seems to me that a man might, in fact, be hanged without any other 
evidence than the mere fact that the blood hound was proven to have 
taken up the trail at the scene of the murder And followed it to the 
house of the defendant. Such evidence must tend to establish his guilt, 
else it could not be admitted, and if-the-jury upon such evidence found 
him guilty, how could this court reverse ?: It will not do to say that 
the jury will not convict a party upon such testimony. As matter of 
fact and common history, some party is very likely to be suspected of 
the crime, and after suspicion to a greater or less extent permeates the 
community, but little additional evidence is required to convict the 
accused, especially if he be defenseless’ or destitute of friends’) and 
facilities for making a defence. 


It seems thatif the conditions described in the opinion were oag 
with, the fact that the hound trailed a person from the scene of the crime 
would be sufficient to authorize a warrant of arrest, and would be such 
probable cause as to protect the party procuring the arrest, and. thus a 
citizen might be put to great expense, mortification and disgrace without 
any evidence at all against him, except the trailing, of the hound, and 
have no redress for any of the wrongs so inflicted. As before intimated, 
it seems to me that the use of the blood hound properly belonged to the 
days of slavery and of the bloody criminal code of the dark ages, and 
inasmuch as the institution of slavery and the code aforesaid have ceased 
to exist, the hound should be relegated to “ innocuous desuetude ”*::—The 
Albany Law Journal. i 





REVIEWS. 


— 


l Powells Principles and Practice of the Law of Evidence, Vth 
Edition, by Cutler, 3,a., and Cagney, B.A., published by Messrs. 
Butterworth and Co., 7 Fleet Street, London. Price, s. 20:—We 
have great pleasure in recommending the 7th Edition of this 
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popular book to the profeasion. : The book is as useful ds it is handy; 
‘and while we are sura it will bə .argely appreciated by the 
profession, we think it 5 likely to De appreciated even better by 
the law-student, wh 5 in search of a suitable text-book, which 
‘within the limits of a Ņmageable size will give him a fairly adequate 
knowledge of the pri;ciples of the Law of Evidence.. For the 
purpose of easy referenze the leading principles are stated in the 
shape of propositions and are printec in bolder type so as to be 
easily distinguishable fom the rest of she text. Ibis needless to add ° 
that the editors have snared: no pa:ns to make the book cover all 
the statutes passed afid all the cases reported since the date of the 
last Edition. - | i i 


The Law y Easenents, by R. 3. Michell, m.a., Bar.-at-Law, 
Chief Judge, Small Oxuse Court, Medras, printed ind sold at the 
Lawrence Asylum Press, Mount Rca, Madras :—We have nothing 
‘but praise for this edition of Mr. Miciell’s book on the law of Ease- 
ments. Speaking of she first edition, we observed “ the Dedi has 
been written on the whole with great care and pains.” The 
second edition deserves even more praise. The book has grown 
considerably larger ir size and a muh larger number of cases has 
been noted up. We do not know whether Mr. Michell’s attention 
was drawn to the crit-cisms contained in our review, but we adhere 
to the views there expressed, The matters there dealt with are, 
however, of minor importance and do not detract from the value 
of the work which is likely to be highly useful to the student and 
the profession. - 





The Yearly Abrid: int of Reports for 1897, by A. T. Murray, B.A. 
Bar.-at-Law, publishad by Butterworth & Co., 7 Fleet Street, ‘London, 
Price, s. 12/6 :—Wo have received irom Butterworth & Co. a copy 

of the annual digest >f the English reports for 1897, together with 
the principal Irish snd Scotch cases reported in that year. ‘The 
principles are carefully extracted from the decisions, and we have 
no doubt the book will be highly useful to the profession. Such a 
publication is of special value in India where the decisions of the 
English, Scotch and Irish Courts ave not easily accessible. 


x 


The Madras Aw Journal. 
| 
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A 
CRIMINAL PROCEDURE CODE, 1898. 

The new Criminal Procedu A Code, though in form a numeri- 
cally distinct Act, is in substancejthe Code of 1882, largely amended. 
Many of the new provisions are indeed of a controversial character, 
but we propose, within the limited scope of this article, to deal only 
with the salient portions of the Code. 


Section 21 (1) e, & (2). Outside tho Presidency Towns certain 
Magistrates are put under „subjection “to the general control of 
‘the District Magistrate,” see S. 17 (2). The expression is quite 
indefinite, and gives the District Magistrate rather large powers. 
The present ‘section confers on the Chief Presidency Magistrate ‘the 
same powers of “ general contr ol} over the Presidency Magistrates 
declared by the Local Government subordinate to the Chief, but 
such powers are to be exercised bnly within the area: and extent of 
subordination defined by the Local Government. ` This section, we 
submit, does not, as was misappr ehended, imply appellate or revi- 
sional jurisdiction, but merely disciplinary and advisory powers, 
and as such seems a salutary. enactment as a corrective to the 
ervatic tendencies of some of the [honorary and stipendiary solons 
who preside in Presidency Courts. ; < 


Section 107 (2). This section creates an extension of the 
present, jurisdiction of Presidency and District Magistrates, and 
entails a curtailment of that of Sub-divisional and First Class 
Magistrates, and according to Si 107, of the present Code, Presi- 
dency and District Magistr ates can call upon persons only-resident 
within the limits of their jurisdiction ‘to furnish security, but 
possess no power over persons resident outside the same, though 
the contemplated breach of the peace may be within their limits 
of jurisdiction (Re Jai Prakash Lal, I. L R, 6 A., 26; Re 
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‘Rajendro Chunder Roy. Ib. 1) C., 73%; Re Dinonath Mullick, Ib. 
12 0., 188; Re Abdul Aziz, Ib. 14 A., 49). Under the new 
Code such Magistrates will have jurisdiction: even in the case of 
persons resident beyond. So thay a man resident in Basar may be 
called upon to show ¥ause in Caleuste, if the Court thinks a breach 
of the peace likely herb.. This sectior will afford considerable scope 
for the harassment ad annoyance cf persons living at a distance, 
and is, therefore, extrerhely dangerots in character. However, as 
a compensation, the new Section gives Sub-divisional and First Class 
Magistrates: power only when the person and the place of. contem- 
plated breach of tHe peace are both within their jurisdiction. 
When a person is witlin, but the place is withont, the jurisdiction, 
such Magistrates have no power to act, but must send up the case 
under clause (3) to ths District Megstrate. ` 
Section 108. Tis section is ofa far-reaching character, and 
may, we are afraid, ba employed ss sn engine of oppression in the 
hands of the mofussi: ‘magistracy.’ What might be construed to 
be an “attempt, to disseminate” may well cause us alarm and 
apprehension. It inyolvés also tha construction of sections (124-A 
and 153-A) by magistrates which haze much exercised the minds of 
High Court Judges with their sude-ior legal training. Clause (e) 
will prevent mofussil papers from tringing to light cases of local, - 
judicial and executive vagaries. In many cases the very officer 
uimed at, or his superior or subordinate, may at the same time be 
the presiding Magistrate. The accured cannot object.to the Magis- 
trate under §.' 556; which is limited to “inquiries” and “ trials,” 
and not to proceedings under Chap. VIII. He may possibly apply 
under S. 526 for a transfer of the case, though it is not quite clear ; 
whether for the purposes of the -ection, he can be ‘termed an 
“accused,” or whether proceedings under Chap. VIII come within 
the definition of ‘‘criminal cas.’ It may well be, the courts 
would construe the latter phrase -o mean the “ inquiry or trial” 
alluded to in clause la), and in this case, the remedy under S. 526 
would be closed to him. The safeguard provided for in $. 108, 
para. 2, applies only to editors and printers, and would not 
protect others from proceedings wider the section without such 
sanction. An appeal from an ordez under Ss. 108 and 118 lies to 
the District Magistrate (see S. 40, and the unfortunate person 
fares no better. S.108 is out o place in chapter VIII which 
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deals with. the prevention of offences not yet accomplished. S. 108 
‘infplies the actual commission of offences under Ss, 124-A, 158- A, 
499 and 508, in- respect of which proceedings under the Penal Code 
may be taken. . The section, instead ot preventing the commission 
of an offence, provides a.new and milder phniskment for these 
offences cpneurrently with the penalties in the Penal Code. 


Section 162* A point of the greatest fnoment to the accused 
is involved in this section. Under the Act of 1882, S: 162, it has been 
held by the Calcutta High Court that the accused has the right of 

- inspection of statements recorded under S. 162, even if entered in the 
diary under S. 172 (Mahomed Ali Hadji v. iken- ipress, I. L.R., 
16.0., 612; Bikao Khan v. Queen-Empress, Ib. 610; Sheru Sha v. 
bie -Empress, Ib, 20 ©., 642), if he calls for ANAA in proper’ 
time. “The right of the accused to a copy of such statements has. 
not been expressly mentioned in these. rulings, but such right is 
incedental to the right of inspection. Under S. 94 of the Criminal 
Procedure Code and 8.165 of the Evidence Act, the Court can 
always Gall for any documents at its discretion. The new section 
makes it compulsory on the part of the court to call for and inspect 
the written statement itself ; so far it is open to no objection, but it 
leaves it to the court’s discretion to allow copy.of the statéments to 
the accused. It is‘not clear whether the section prohibits the 
accused only from obtaining a copy, or even from inspection, except 
with the permission of the court., If it implies right of inspection, 
but denial of a copy unless allowed by the Court, the accused is 

. not seriously hampered in his defence: if, however, the section 
. prevents the right of inspection by the accused altogether, and 
makes the obtaining of a copy. discretionary with the. court, .the 

‘new section places the accused in a worse position than he is at 
present, under the Calcutta rulings. . We submit. that the court 
ought to exercise its discretion judicially in the matter of giving 
copies, and that whenever there are material diser repancies between 
the statements and the evidence in court, it ought to allow the 
accused a copy. ‘The Court in refusing a copy is bound to state in 
its order. sufficient materials to enable the High Court in. revision . 
to decide whether the discretion has been, judicially exercised (In 
the matter of the petition, of Panjab Singh see IL. RB. 6 C., 579) 5 


* See the Article “ Police Diaries ” by ‘the T in the first volume’ of the 
Calcittia Weekly Notes,-p: celxxvii., ne are Pk í 
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and we aré confident that the High Courts will see that no injustice 
has been donè to the arcused in this matter. ` 


Section 191. If a Magistrate takes cognizance of an offence 
under S. 190 (c), andth¢ accused’ Sbjects:to being tried by him, the 
Court may commit th accused to the Sessions. This is star tling. 
As the section is wordłd, there is no indication as to what classes of 
cases is to be committeM, nor is any procedure mentioned. But it 
could hot have been =nbended to leave these matters to the dis- 
éretion of the Court, and we think the provisions of Chapter XVIII 
must be taker to app}y,-and that the committal must be in accord- 
ance therewith. This section makes a committal compulsory and 
does not ‘allow the Magistrate power to discharge the accused 
under sections 209, 2°83: whereas if the case were transferred to 
another Magistrate, tbe accused could legally be discharged. 






Section 202. The alterations in the new section imply a shade 
of doubtless than distrust. ‘The section is, however, practically the 
same as the existing ce. Magistrates have no time on the Bench 
to enter ‘into philosophical examinations of their states of mind so 
as to decide whether they are not satisfied as to the truth of a 
complaint, or whether they distrust the truth of it. It would have 
been better in such cases, instead of calling for a police inquiry, 
which is largely influenced by pecuniary considerations offered by 
one or both parties, to have allowed the issue of a notice on the 
accused to show cause why process should not issue—a procedure ` 
often adopted in praczice, though its legality is doubtful. 


Section 208 (2). This clause has been added owing to the 
‘difficulties ea aa in the argument in Queen- Empress v. Sagal, 
I. L. R., 21 C., 642. 


| Section 218 (2). Thisis an important and salutary addition 
to the Code.. The charge may be cancelled if the fresh evidenec 
shows it to be errone2us or unsustainable. 


Sections 252, 254, 256, 257. The procedure in warrant cases 
is much altered by these sections. Sections 252 and 254 must be 
read together to avozd inconsistency, and enact that the Magistrate 
is not bound to examine all the prosecution witnesses before fram- 
ing a charge (as he must under the Code of 1882), but only as 
many as ho thinks sufficient to prove a primé@ facie case for the 
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putpose of drawing up-a charge. The remaining: prosecution 
witnesses are to be examined after the charge‘as laid down in the new 
section 256. This is a very important alteration of the existing law. 
Another material variation from dhe Code of 1882, though whether 
it was actually contemplated is doubtful, is that- ‘the accused may | 
have three cross-examinations ; one under 8/252, according to the 
case of Queen-Empress v. Sagal, I. L. W., 21 C., 642; another 
under S; 256; and a third under S. 267, provided, of course, 
in the last case, the Magistrate consideis that the application for 
process against the prosecution witnesses ipot for the purpose of 
vexation or delay or for defeatinig the end% of justice, and pro- 
vided further that the Magistrnig ‘cis satisfied that it is necessar y 
for the purposes of justice.” It is possible to conceive of cases 
where the third cross-éxamination under S. 257 would be con- 
ducive of justice, especially in the case of the prosecution 
Witnesses examined under S. 256 after the charge, but in many 
cases such cross-examination will be productive of no substantial 
benefit to the accused, and the Court should see that the section is 
not abused. 








Section 292.. Under Act X. of 1882 the right of epi depends 
on the statement of the accused that he “ means to adduce evidence,” 
and hence, if he states he does not mean to do so, then, notwithstand- 
ing the fact of the defence counsel having tendered in evidence 
during cross-examination certain documents, the prosecutor-has no 
reply (Queen-Hmpress v. Grees Chunder Banerjee, I. L. R., 10 C., 
1024, see also Empress of Indian v. Kaliprosonno Doss, I. L. R. 
T4 C., 245, Queen-Lmpress v. Solomon, Ib., 17 C., 980, and: Queen- 
Empress v. Krishnaji, I. L. R., 14 B., 486: see contra, Queen-. 
Empress v. Venkatapathi, Ib., 11 M., 889; Queen-Empress v. Hay- 
field, Ib., 14-A., 212). The new section gives a right of reply-if the 
accused has in fact “adduced any evidence.” This seems to follow 
the rule in the Madras and. Allahabad cases and to over-rule the 
Calcutta and Bombay decisions. 


Section 406. It is much to -be regretted that, at least.in the 
case of orders passed under Ss. 108 and 118, the appeal has.not been 
directed to lie to the High Court instead of the District Magis- 
trate. Where the order has been Passed b the District kk WA 
himself, it is final, 
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Section 485 (4). Tais avoids tae unseemly spectacle of one 
officer exercising jurisdiction when the other has refused to do so. 


Section 437. As ore of the maia chjects of the recasting of the 
Code was to elucidatadcubtful matéers it might have been expected 
that certain points in ccnnection with ihe section should have been 
expressly mentioned. } The question of notice to the accused is 
passed over. The rulings in Chunci Jhurn v. Hem Ohunder, I. L. 
R., 10 C., 207; Nobin EXisto v. Russick Lall, Ib., 268 ; Darsun Lall 
v. Jumuk Lall, Ib., 12 CJ 522; Hari Doss Sanyal v. Saritulla, Ib., 
15 C., 608; Queen-Enzðress v. Manir ıddin Mundul, Ib., 18 C., 75; 
Queen-Empress. v. T a Ib., 8 M., 296; Queen-Empress v. 
Amir Khan, Ib., 886; Queen-Empre-s v. Hasnu, Ib., 6 A., 367; 
Queen-Hmpress v. Choru, Ib., 9 A., E2 ; and Queen-Hmpress v. Do- 
rabji Hormasji, 1b.10 E., 181, may, hcwever, be taken as still conclu- 
sive of the point. ‘The question whetaer an order under the section 
could be passed upon the same o> *urther materials is also not 
answered,.and hence the decisions m Hari Doss Sanyal v. Saritulla, 
Ib., 15 C., 608; I. L. R., 10 B, 18i; I. L. R., 9 A., 52, and Queen- 
Empress y. Balasinneambi, 14 M., €34, must be looked to for the 
solution. The exact scope of the -vords “ into the case of any 
accused person who has been discia-ged”’ is not understood ap- 
_ parently by the lower zevisional conr-s, and has led to rulings laying 
down that they have mo power to order further inquiry in cases of 
orders passed under 8.188. SrinathRoy v. Ainaddi Halder, Ib., 24 
C., 895, or under S. 745, Chathu Rci v. Niranjan Rai, Ib., 20 C., 
729. Owing to the meaning of the word “accused” given in 
Queen-Empress v. Mora Puna, I. L. R., 16 B., 661, and followed in 
I. L. R., 28 C., 493, tmay appear that orders under Ss. 188, 488 
can be revised under 5. 437, but such is not the intent of the above 
expression. It woulc have been fer better if the words “under 
Ss. 209, 218, 253”? had been added after the word “ discharged.” 


Section 489 (5). This clause only bars the accused from apply- 
ing to.the High Cosrt before and not after the appeal. It was 
strongly objected to at the time th= Bill was discussed, but it is in 
reality another form cf the rule laid Cown in Queen-Hmpress v. Reolah, 
I. L. R., 14 C., 887, and Queen-irpress v. Chagan, I. L. R., 14 B., 
831. f : j 


„Section 508 (1). The doubt expressed in Hem Coomaree Dossee 
v. Queen-Empress, I L, R., 24 C., 551, whether Presidency Magis- 
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trates have power- to” issue commissions: in respect of witnesses 
resident within “their jurisdiction is still left open. - 


f ‘Sadie 517 and | explanation.—. 517 sets at a to a certain 
extent the vexed question as to the power of the Court to deal with 
property before it when the accused is disgharged or acquitted— 
See Queen-E'mpress v. Fattah Chand, L. R, 24 0., 499;. 
Re Mate Ghosh, 1 C., W. N. 561—but t explanation limits the 
definition of “ property ” therein contaixfed to property regarding 
which an offence appears to have been coNmitted. So that if an 
accused has. been discharged or acquitte, and the property 
before the Court has. been converted into or exchanged for other 
property, the Court will be in the same difficulty as before. 
S. 517 read with the explanation will only empower the Court 
to deal, on discharge or acquittal, with property which remains 
in its original state. It may be that by an oversight the wording 
of the explanation was not altered to corréspond with the alteration 
in the section. 


Section 526 (8). It is a matter of great satisfaction that the 
clause remains as it stands in the present Code, without the 
objectioiable restriction introduced into tke Bill. 


Section 583. The word “any” cannot mean “all,” and the 
section, even as it stands, will not render a confession admissible 
where no attempt has been made to conform to Ss. 164, 364 
(Queen-Hmpress v. Viran, I. L. R.; 9M., 224). It was intended by 
the change of language to bring within the scope of the section the 
case where a confession is not recorded in the language in which 
it was made, though it was practicable for the Magistrate to have 
done so. The point has not yet been finally decided by any High 
Court, The cases of Queen-Empress v. Nilmadhub Mitter, I: L. R., 
15 03595; Jai Narayan v. Queen-Empress, I. L. R., 17 C., 862, 
are one way, while Lalchand v. Queen-Empress, I. L. R., 18 o., 549, 
is the other way; and Queen-Empress v. Sagal, I. L. R., 21 C., 
` 642, is indecisive. Whether the result aimed at by the alteration 
of the section has been achieved is.another matter. -The words 
“duly made” are still retained, and it may be argued, as in 
I. L. R., 17 C., 862, that. they show that the defects aimed. at in 
8. 588 refer. only. to signatures and certificates. - - - 
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Section 587, Explanation. The explanation is a grave restric- 
tion upon the power of the High Court. If the irregularity could 
have been objected to in the earlier stages of the case, then the 
Court is not to interfere, notwithstanding a clear failure of justice. 
As objection may always be taken to she irregularlties mentioned 
in the section during tle progress of the case in the Court below, 
except perhaps where there is an izregularity in the judgment 
itself, or misdirection to the jury, the explanation would shut out 
the majority of cases thgt would otherwise fall within the section. 
The explanation wil, fo doubt, be strictly construed in favor of the 
accused. Where an Accused is undefended or not represented by a 
skilled pleader, it would be extremely unjust to hold that the find- 
ing cannot be reversed, because objection could legally have been 
taken at an earlier stage. | 


Section 540. It will be noticed that Chapters XX and XXI are 
silent as to the right of the prosecusion to interpose witnesses or 
offer documentary evidence after the prosecution has closed, in 
order to explain, or rebut oral or documentary evidence adduced 
by the defence, or to corroborate 4 prosecution witness on matters 
hich arose in cross-examination after charge and which could not 
have been dealt with in the exarination-in-chief. Under 5. 9 
of the Evidence Act, facts explainirg or rebutting inference from 
facts in issue are relevant and the section appears to allow the 
prosecution the right to tender oraland documentary evidence for 
the purpose. Under 5. 54 the prosecution is entitled to prove bad 
character after the charge. S. 145 epplies to cross-examination and 
contradiction of defence witnesses, also (Re Tupsee Koer, 15 W, R 
Cr. 23). Under S. 153 certain evidence in contradiction of defence 
witness is open to the prosecution. The credit of a defence witness 
is liable to be impeached under S. 155. Then S. 157 would 
apparently allow corroborative avidence of prosecution witnegs, 
with perhaps the limitation in practice that such evidence could 
not have been given in the examination-in-chief, Though the 
Evidence Act gives a right to the prosecution to adduce oral and 
documentary evidence after charge, the Code makes no express 
provision for this case. Possibly che prosecution could apply for 
process to compel the appearance cf witnesses or the production of 
documents, but the Court may also certainly be moved: under 
S. 540, Cr. P. C., and S. 185, Evilence Act, to summon witnesses 
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and under 5. 165, Evidence Act, to order production-of documents. 
As to the rulings, it has been held that prosecution witnesses could 
be‘called after the defence has begun to contradict a new case set 
out by the accused—see Queen Va Sham Kishore. Holdan, 18 W. R. 
"86; Queen v. Chotey Lal, 3 N. W. P. 271.. The Court may record 
oral and documentary evidence after the charge : Empress of India 
v. Baldeo Sahai, I. L. R., 2 A., 253; Queey v. Kassy Singh, 21 W. 
- R., 61; In the matier of Ananda Chunddr Singh v. Basu Mudh, 
I-L. R., 24 C., 167. It is the duty of tlle Court to call material 
prosecution witnesses even after the case iNclosed—23 W. R. 67. 
The. rule in civil cases is the subject of dévision in Kazi, Qulam 
v. Aga Khan, 6 B, H. ©. B., O. ©. 98, and Khadijah v. _ Abdo! A 
Kurreem, I. L. R., 17 C., 844. . 


Section 562 is a tardy sêne gain of a principle well estab- 
lished in England. It is one of the wisest features. of the new 
Code ; but being a provision hitherto entirely unknown to Indian 
law may not be properly understood at first by the ‘lower ranks of 
the magistracy. i 


Section 565 will give the police an excellent opportunity for 
levying blackmail from an unfortunate released convict: The rules 
to be framed under clause 3 will, we hope, be founded on a con- 
sideration of this fact. 


Schedule IT, 124-A. Offences under 5. 124-A will be triable 
by Presidency Magistrates, District Magistrates, and even specially 
empowered First Class Magistrates. ‘This provision, it is true; has 
the advantage of avoiding giving petty editors an undeserved 
notoriety, but it also removes what would otherwise have acted as 
a practical check upon the Government in instituting proceedings 
unless it had a good case., The safeguard arising from trial by 
Jury no longer exists. An editor may now be quietly arrested, 
put up before a First Class Magistrate, and laid by the heels with- 
out any fuss or bother, and sent to rusticate for a few months in 
one of Her Majesty’s jails. ; 

E. H. MONNIER. 
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HINDU LAW—SUCCESSION UNDER THE 
MITAKSHARA TO WOMAN’S EROPERTY nee 
FROM A FEMALE. 


< There is, perhaps, ia the Hind Lav no subject which is involved 
in greater obscurity or keset with grea er difficulties than the law re- 
lating to the devolutior of stridhancm. It has now become settled 
law, that property inhetited by a woman from a male owner does 
not class as her stridia}am and is rot transmissible to her heirs, 
Her succession itself is 4garded as a case of interposition, and after 
her death the propertf descends to ths heirs of the last male holder. 
But it is by no means free from docbz, whether a woman’s property 
‘inherited from a female does nct constitute ‘her stridhanam or 
peculiar property and 5 not transmissible as such-in the line of her 
own heirs. In this arricle we propos- to examine this question and 
try to indicate what appears to be tha law under the Mitakshara. 


In Buchiraju v. Penkatappadu, 2 M. H. C. R., 402, and Nara- 
sayya y. Fenkayya, 2 3. L. J., 146, the Madras High Court appears 
to take the view that oroperty jake -ted by a woman from a female 
will constitute the seridhanam of “he inheriting woman and will 
pass to her own hens. But in S-ngamalathammal v. Velayuda 
Mudali, 3 M. H. C. F., $12, it was CGstinctly ruled that property to 
which a woman succe2ds as heir of another woman does not become 
the successor’s strid/xanam or absolute property. This latter view 
has also been affirmed in two later cases: Virasangappa v. Rudrappa, 
I. L. R., 19 M., 110, nd Venkatararcakrishna Raw v. Bhujanga Rau, 
Ib. 107. In this state of conflict, it is extremely desirable to 
examine the question with some miauteness. 


Under the Hincu Iaw, the legal incidents attaching to strid- 
hanam property are shese. In suca property, the woman takes an 
absolute estate. Tha second incicent of stridhanam property is 
that it devolves according to a special line of descent. The woman 
becomes a fresh stcck of descent and transmits the property to 
her own heirs. 


It is thus see. that the answer to the question now under 
discussion is really involved in theanswer to the question, whether 
a female takes a qualified or a ful estate in the property acquired 
by inheritance from another female? If the proper view is that 


v 
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she takes but a,-qualified heritage, then her succession will amount 
to a case of interposition between the’ last full female owner and 
that owner’s heirs; and it will logically follow that the further 
devolution of the property will bgin the line of the full owner’s own 
heirs; If, on the other hand, the proper view is that the inheriting 
female takes an absolute estate, then she must be deemed to consti- 
tute a fresh stock of descent and to be capable of transmitting the 
property to her own heirs as laid down in the Mitakshara. Indeed 
the decisions of the courts do, all proceedhipon this view, namely, 
that the special rules of descent laid down Wth respect to woman’s 
peculiar property cannot apply to cases where a woman can be 
held to have taken only a qualified estate. In short, the two afore- 
said legal incidents of stridhanam property do always co-exist, so - 
that the one cannot be'said to exist in the absence of the other. 


The Mitakshara which is the ruling authority in Southern India 
deals with the laws of succession in Chapter IT. In sections I to 
VII of that Chapter J Vijnanesvara, lays down the: rules of succes- 
sion which are applicable to the property of a male owner and 
which regulate its devolution after his death, Under the law thus 
laid down a man’s property passes at his death, first to his male 
issue: (te., son, grandson and great grandson), and then succes- 
sively to widow, daughter, daughter’s son, mother; father, and so on, 
each of them taking in default of the previously mentioned heirs. 
` In section XI of that. Chapter, Vijnanesvara treats of succession to 
woman’s separate property or stridianam and lays down special 
lines of descent as regulating the devolution. With respect to a 
- maiden’s property, he marks out a special line of. descent (placitum 
30.) As regards-all the properties of a married woman excepting 
her sulka; (placitum 14), he lays down one‘uniform course of descent 
( placitum 8-13 and: 15- 25). According to- Vijnanesvara, a married 
woman’ s property: (except sulka) will go first to the. daughters 
( placitum 2-13), then to the daughter’s daughter (placitum 157), 
then to the daughter’s son (placitum 18), then: to the son (placitum 
19), and then to the grandson (placitum 24.) In default of all 
these; the property will pass either to the husband, and in default. 
of him to-his nearest sapindas if her marriage’ was in: an approved — 
form or to her mother, father, &c., if her ‘marriage was in-an 
unapproved form (placitum) 25; 8-11. It is thus’ seen that in 
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the rules. of successiou. relating to a man’s prdperty, we find 
females in the line of heirs; and thet in the rules of succession 
relating to a woman’s property, w2 also find males in the line of 


heirs. - k : 
"e 


With respect to property inherited by a male, whether from a 
male or female, it has zever been doubted that the successor takes 
an absolute heritage. It is only in the case of property inherited 
by a woman, there &,room for doubt and discussion. Does 
she take an badut tao, or ony a qualified estate in such 
property? In placifim 2 of section XI, the Mitakshara classes 
as stridhanam, not cnly those prcperties that are specifically 
"mentioned as such br Manu, Yajuzvalkya and others, but also 
property acquired by a woman by irheritance. Prima facie: then, 
this part of -the Mifakshara leads to` the supposition that a 
woman takes an absolute estate n the property she inherits 
(whether from a mal» or a female and that the further devo- 
lution of such property will ke governed’ by section XI of 
the Mitakshara and will be in tae line of the woman’s own 
heirs as laid down in shat section. The course of judicial opinion 
on the question of tke devolution cf the inherited property of a 
woman appears to have been somewhat curious. On the strength 
of the Mitakshara definition. of strcd7-anam, it was at first contended 
that all the inherited ‘property ofa woman (whether from a male 
or a.female) would kecome her absolute property and would pass 
in thé line of the suscessor’s own keirs. This contention was put 
forward but overruled by the Pri-y Council in several’ cases all 
relating to property inherited by women from males; and there. . 
has-been till now no- decision of thet august tribunal with respect 
to stridhanam inherifed from a female. The contention was refuted: 
first with respect ta immoveabls Sroperty inherited by a widow 
from her-husband (Alussumut Thaxoor Deyhee v. Rai Baluk Ram,. 
11 M. I. A, 189) ; then with respect to moveable property inherited 
by a widow (Bhugwendeen Doobey +. Myna Bai, 11 M. I. A., 487) ; 
then with respect to property inherited by a daughter from her father‘. 
(Ohotai Lall v. Chumnoo Lall,61. A, 15 ; and also I. L. R., 40. 744). 
In all these cases “it was held that she woman took only a restricted 
interest and that on her death the property devolved on the line of 
“ue last male owner. °` The above zases were again re-affirmed and 
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followed by. the Priyy Councilin Muthu Vaduganatha Tevar v. Dora- 
singa Tevar, I. L. R.,8 M.290; And this principle of a limited estate 
being taken by a-womian inheriting to amale owner was naturally 
extended to the case of all othgr female heirs, such as mother, 
sister, &c. It thus became settled law that property inherited by a 
woman from a male does not class as stridhanam proper and does . 
not descend as such. This is the undoubted ‘law at the present 
` day in Southern India and in all other places governed by the 
Mitakshara except the Bombay NG 


But is there any. warrant for supposing that the devolution of 
stridhanan inherited from a female is not governed by the special 
course of descent laid down in section XI of the Mitakshara? The 
tendency at present seems to be in favor of the other extreme view 
that no portion of the inherited siridhanam of'a woman descends 
as such or is transmissible to her own heirs. The assumption is 
readily made that because the Privy Council have laid down that sec- 
tion II of the Mitakshara does not apply to property inherited from 
a male, the section is equally inapplicable to the case of stridhanam 
inherited from a female. The correctness of the assumption will,. 
no doubt, depend upon the answer to the question whether the 
Privy Council rulings cited above proceed upon grounds applicable 
equally. to all cases of inherited stridhanam or only upon grounds 
peculiar to cases. of stridhanam property inherited from males only. 
What-then are the grounds upon, which these decisions proceed ? 
All that. the Privy Council say amounts to this. As Colebrooke’s 
translation ‘covers not the whole but only a portion of the Mitak- 
shara, the other untranslated portions of the-Mitakshara may in all 
probability be presumed to deal with the disabilities of women and 
to lay down-that women take only a restricted estate in the pro- 
perty inherited from males, especially as Manu, Katyayana, Narada 
and others who lay down those restrictions and who are followed. . 
in the Mitakshara upon other subjects are most likely to be followed 
in this respect also. -The argument that the verses in the Mitak-. 
shara under which women inherit to males are wholly silent as 
to the extent of the interest that women take is, therefore, not 
entitled to much weight,; Musswmat Thakoor Deyhee v. Rai Baluk 
Ram, 113M. I. A., at p. 173. Secondly,. the argument. founded. 
upon ‘the -Mitakshara definition of stridhanam contained in section- 
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XI, verse 2, has to be considered by reading vorse 2 in tho light of 
the other portions of the same section. Their Lordships observe 
“ Another argument against includirg the wealth inherited from 
her husband in a woman’s stridhagam as defined by the 2nd clause 
of the 11th section of the 2nd chapter of the Mitakshara, may be 
. derived from clauses 11 to 25 (both irclusive) of the same section. 
These declare the husband to be, in default of the issue, the heir 
to “the whole property as before described.” This is intelligible 
if the words “ property rhich she mgy have acquired by inherit- 
` ance” in the 2nd. fel aka consider2d to be property inherited in 
her husband’s lifetime, or from some persons other than him,” 
Bhugwandeen Doobey Y., Myna Bas; 11 M. I. A., at pp. 512, 513. 
Later on they say: “Their Lordships, therefore, have come to the 
conclusion that accor ding to the Law cf the Benares "School, notwith- 
“standing the ambiguong passage in the Mitakshara, no part of her 
husband’s estate, whether moveable or immoveable to which a 
Hindu woman succeeds-by inheritance, forms part of her stridhan 
or particular property; and that tha text of Katyayana which is 
general in its terms and of which she authority is undoubted must. 
be taken to determine—first, thas her power of disposition over 
both is limited to certain purpos2s; and, secondly, that on her 
death both pass to the next heir of her husband.” The text of 
Katyayana upon which their Lordships chiefly rely is in these 
_ terms :— The childless widow preserving inviolate the bed of her 
lord and strictly obedient to her spiritual parents may frugally 
enjoy the estate or property until she die; after her, the legal 
heirs shall take it.” ‘And in suppors of the conclusion they arrive 
ab upon a consideration of the various texts as a whole of the 
Mitakshara, their Lordships refer to the fact that in the other. 
schools of Hindu Law, stridhana has been expressly declared 
not to embrace property inheritel from the husband. It is 
thus clear that the Privy Council far from overruling or ques- 
tioning the authority of the text, cnly interpret, i.e., consistently 
with the other texts of the Mitakshara and in conformity with the 
general principles of Hindu Law which Viynanesvara in common 
with Manu, Katyayana, Narada aad others is held to have laid 
down. It is said that, -according to that principle, a Hindu 
widow takes but a qualified estate in “property inherited from the 
husband. In the result, the Privy Council construe clause 2, 


i 
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section II, of the Mitakshara so as to exclude from the definition, 
of séridhanam, the property, inherited by. a widow from the hus- 
- band. These two decisions were followed in the later case in 
Chotai Lall v. Chunnoo Lah, 6 1..A., 15, which was a case of a 
daughter’s inheritance to her father’ s-property. 


In this last mentioned case, the Privy Council observe that 
the original text of Yajnavalkya where the term “ Adi” therein 
used is properly rendered into “or the like” does not afford any 
foundation for the argument in favor of the right of the widow and 
daughter to the entire interest in land acquired by inheritance. 
The Pri ivy Council do not say that the text of the Mitakshara is of 
no authority.; they merely say that that must be construed along 
with the other parts of the Mitakshara and that the reasons by 
which the argument in favor of the widow taking an absolute 
estate was answered by their Lordships in the previous ‘cases were 
for the most part applicable to the case of a daughter. Accordingly 
they hold that under the Mitakshara, a daughter takes only a 
qualified or restricted estate in property inherited from her father, 
and that upon her death, the heirs of her father and not her own 
heirs are entitled to’ such property. Their Lordships observe: 
“They donot think this rule is opposed to the spirit and principles . 
of the Law of the Mitakshara, on the contrary, it appears to them 
to be in accordance with them.” After this express declaration by 
their Lordships, it is idle to contend that they overrule or question 
the anthority-of the Mitakshara ; on the other hand, they have only 
decided, as they themselves say, in accordance with the spirit and 
principles of the Law of the Mitakshara. In the latest case on the 
point which follows the above rulings, the Privy Council state 
ib is impossible ‘‘ whether with regard to the authority of other 
commentators or to the other parts of the Mitakshara itself, to 
construe this passage (Mitakshara, Chap. II, Section XI, placitum 
2) as conferring upon a woman taking by inheritance from a male 
a stridhanam estate transmissible to her own heirs,” Muthu Vaduga- 
nadha Tevai v..Dora Singha Tevar, 3 Mad. at page 301. The 
above rulings relate only to cases of inheritance from a male 
and have nothing whatever to do with cases of inheritance from 
a female. Thé Privy‘ Council say nothing as to the extent or 
nature of the estate takeñ by a woman in’ property inherited 
from a female; and as already explained the reference to the other 
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commentators is only 5y way of fort-tying the view they take of 
the Mitakshara’ itself. 


Are there any suzh reasons for holding that the doctrine of 
stvidhanam laid down in verse 2°: section XI of the Mitakshara 
cannot be consistently held to apply tc cases of stridhanam inherited 
from females? Are there any texts which specifically lay down that 
women take only a qualified estate in such properties? Again are 
there any parts of the Mitakshara which are positively inconsistent 
with verse 2 just as there are for instance verses 11 to 25 of the 
same section with respect to property inherited from the husband ? 
It is submitted that no such texts are discoverable and that none 
such has been pointed. out by the advocates of the: doctrine of 
limited interest. Agein, is the view of women taking an absolute 
estate in property inkerited from females, inconsistent with the 
principles and spirit ofthe Mitakshars ? Far from being inconsistent, 
that view is eminently in harmony vith its doctrine. As has been 
pointed out by Messrs. West and Ehuler in their Digest and by 
Dr. Jolly in his Tagor2 Law Lectures on Hindu Law, Vijnanesvara 
was able to effect a beneficial chang in the old Smritic law and to 
place women almost cn.a footing of equality with men as regards 
this capacity to hold aad deal with property. It was by his all com- 
prehensive doctrine aa to siridhanam, by his doctrine that property 
exists not merely for ~eligious observances (which women are unfit 
to perform) but for secular purposes also and by other such bold 
teachings, that he was able to effectthis reform in favor of women’s 
rights. But as already stated the tendency of the decisions in 
` Madras is in favour cf placing on a footing of equality..as regards 
the incidents of succession and alienation, stridhanam inherited 
from a female and stridhanam inher ted froma male. The decision 
in Sengamalathammcl v. Velayuca Mudali is cited as the leading 
case on this subject -n this Presidency, and it is followed in later 
cases. It, therefore, becomes necessary to subject this decision to 
a somewhat critical examinatior. ‘The case was one where the 
property in dispute was inherited by a woman from her mother. 
The Court observed -—“ Though according to the Mitakshara pro- 
perty acquired by inheritance is classed as stridhanam this is 
contrary to all the authorities in she other schools-of the Hindu 
Law and is not suppatted by the Smrithi Chandrika.” Again “It is 
quite certain that all properties thas a woman derives by inheritance 
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cannot be so classed if it be meant theréby that the peculiar course 
of succession applicable to women’s special property is to be 
applied to it, for in Southern India as elsewhere, the proper ty whick 
a widow inherits from her husband cannot so descend, nor accord- 
ing to the case in this Court already mentioned property inherited 
by a mother from hor son. ” 


The argument that property inherited by a woman from a 
male descends in the line of the heirs of the last male owner is not 
entitled to as much weight as at first sight it may appear to 
pesséss, This view of siridhanam inherited from a male being - 
transmissible’ to the heirs of tle last male owner, has rather been 
the result of consistently following the other fundamental doc- 
trines of the Hindu Tiaw laid down or taken to be laid down in the 
Mitakshara itself, and it merely brings into harmony, with section 
XI of the Mitakshara the other section of that work. Speaking of 
section XT, chap. II of the Mitakshara, Mayne observes: ‘No 
part of this section of the Mitakshara applies in terms to property 
which a woman has inherited’ from a male. But the reason for 
that obviously is, that the devolution of such property had been ex- 
haustively treated in the former sections of the same chapter. In 
those sections, he, the author, explained how a man’s pr operty would 
go ‘to his widow, his daughter, his daughter’s son, and in default 
of them to parents and others.” * Vijnanesvara includes under 
the term stridhanam, property which a woman has acquired i in any 
way whatever. The descent of that which she has derived from a 
male, that is, from a husband, father or son is treated of in the 
earlier section of Chap. IJ. That which she obtained otherwise is 
treated of in section XI.” 


But are there any such considerations of inherent inconsistency 
in applying the rules of descent laid down in section XI of the 
Mitakshara to cases of succession to stridhanam inherited from a 
female? None such has been pointed ont in the ruling under notice. 
Lastly, there now remains to be considered whether the Smrithi 
Chandrika does not ‘support the view that property acquired by a 
woman by inheritance from a-female does not class as stridhanam. 
The passage in the Smritht Chandrika relied on is in placitum 8, 
Section 8, Chap. XI, and runs thus :—“ Whatever the mother takes 
she takes for herself like the stridhana called adhyagni and the like, 
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and not for the benefit of both herseH and her husband.” Their 

Lordships do not exphin how the passage in question can be 
regarded as an authority for their Josition. It may be argued 

that the expression like shows that property acquired by » mother 

by inheritance does nof in itself’ constitute stridhanam ; it is only 

like stridhanam and carmot, therefore, descend as such. 


The argument basəd upon infereace from the use of the term 
like cannot, however, bear much serut ny. Throughout the Smrithi 
` Chandrika there is not -a single explcit statement that property 
acquired by inheritance does not corstitute stridhanam. On the 
other hand, whatever indication there is in the Smrithi Chandrika, 
is rather in favour of the position thet the expression stridhanam 
is wide enough to include property acenired by inheritance. After 
quoting Manu’s description of the sixfold property of a woman, 
the author of the Smrtht Chandrika states that Manu’s enumera- 
tion is not to be taker as a restriction of a greater number but 
only as a denial of a less, and in support of this view he invokes 
the authority of Yajnazalkya and Vishnu. See placitum 3 and 4, 
section 1, chap. IX. Againin placttwn 11 the author of the Smrithi 
Chandrika gives instances of propertizs which are not to be classed 
as stridhanam. It is s:gnificant that property acquired by inherit- 
ance does not finda placo in placitum 11. But the opinion ex- 
pressed in paras. 3 ané 4 in favour of a woman acquiring property 
in more ways than six isin favour of tne view that pr operty acquired 
by inheritance might Ee:classed as st-idhanam, 


Now placitum 8, S. 3, Ch. XI is perhaps more open to the 
construction that -forsifies the opposite view. Jt may be said 
that ‘the point of resemblance, referred to therein, relates to the 
power of dominion whch a mother kas over property acquired by 
inheritance from her Su. And this interpretation is supported by 
the preceding expression, “takes fo- herself” which means takes 
absolutely in the same way as she takes an absolute estate in 
stridhanam called adhyagni. The context also favours this inter- 
pretation. The sentence in questin is intended to controvert 
Samboo’s opinion, that in the case cf property left by a deceased 
son the parents take a joint estate fcr the benefit of both. 


T£ the above view that the motker takes an absolute estate is 
accepted, then there can be little doabt that it will descend in the 
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. same way as stridhanam proper. :The-passage in question will then 
be a distinct authority against the view taken by the Madras 
High Court. .In the passage in question the discussion is as to 
which of two parents is entitled to succeed before the other to the 
property left by a son. .Samboo states that this discussion is 
| uncalied for, inasmuch as whatever may be the order of succession, 
they take not an absolute estate, but only an estate for the benefit 
of both. The author of the Smrithi Chandrika states that this 
discussion is not uncalled for, but is necessary and states for this 
reason; that Samboo’s position as to a joint estate ‘being taken by 
his parents is not tenable, inasmuch as the mothor takes the pro- 
perty for herself like the stridhanam called adhyagni. Evidently 
-the point of comparison is about the mother’s estate in the inheri- 
ted property being absolute as in the case of adhyagni which is a 
typical specimen of séridhanam proper. To infer that the expres- 
sion like shows that the inherited property is not stridhanam is 
farfetched. : 


There is no question there at all as to inherited pr operty being 
classed as stridhanam or not. Passing on-to the other portion of 
the argument that the point of resemblance spoken of might be 
with reference to the course of succession applicable to inherited 
stridhanam property, we. may say that the inference if any is 
against the view of their Lordships. The point discussed relates 
to inheritance and it may not ‘be unnatural to suppose that the 
point of-resemblance referred to is also about the order of sticcession, 
In opposition to Samboo’s view the author of the Smrithi Chandrika . 
maintains that the mother takes an absolute estate in such property 
and that after the mother the mother’s daughter will succeed and 
not the mother’s husband as in the case of adhyagni and other 
stridhanam properties proper. Again itis to be noticed that the 
ryle of law contained in this passage of the Smritht Chandrika as 
to a mother taking an absolute estate in proper ty from her son, has 
not been considered as sufficiently authoritative and has not been 
followed by the Madras High Court. 


In Buchiraju v. Venkatappadu, 2 M.-H. C. R., 402, it was ruled 
that a mother inheriting from-her son has not an absolute property 
in the estate she inherits, but only a limited intérest.* If this passage 
then has-not-been taken to be sufficiently authoratative and the- rule 
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of law therein laid dova has not been accepted as sound, how can 
a mere inferential argcment based pon the use of a certain term 
be entitled to any weigut. 


Further, as already pointed owt tke inference appears to be un- 
warranted and too muca strained in tke light of the other portion of 
the Smriti Chandrika. The infererce is also not supported by any 
passage in section I, Chapter IX of the Smritht Chandrika which 
expressly treats of the Cifferent descriptions of stridhanam. On the 
other hand, there is ncthing in seetion II, Ch. IX, which deals 
with succession to woman’s property te. show that the peculiar course 
‘of succession applicab_e to stridhancm property is not applicable 
to property inherited from afemale. Paras. 1—15 deal with succes- 
sion to three specified kinds of stridhenam properties. Para. 16 and . 
subsequent paras. deal with materaa estates other than the three 
kinds noticed in the previous paras. The scope of the 16 subse- 
quent paras. is sufficiently compr2h2usive so as to include oven 
cases of properties inherited from-the mother or other female rela- 
tions, Lastly, the so-called inference-can at the highest extend only 
to stridhanam inherited from a male; for the passage in question 
relates to property inherited by a mother from her son and not to 
property inheited froma temale. ‘Ihe only safe conclusion then 
appears to be that the Dassage relied on does not show that property 
acquired by a woman ky inheritance from a female does not descend 
as stridhanam proper. We have thas seen that the grounds of the 
decision in Sengamalalhammal v. Velayudha Mudali appear to be 
questionable. Of the later decisions which follow this ruling the 
case of Venkataramakrishna Rau. v. Bujunga Rau, I. L. Ri, 19 M. 
107, does not point oct any additional grounds. 


-T'he case of Veerczangappa v. Redrappa, LL.R., 19 M., 110, for- 
mulates certain additzonal grounds in support of the position that 
property inherited frcm a female Joas not descend as séridhanam 
proper. The learned Judges (Best and Subrahmania Aiyar, J. J.) 
deal with the argument that thers 5 no reason for holding that 
the Mitakshara rule of successior laid down in section XI is 
not applicable with respect to praperty inherited from a female. 
The argument appears to have been nuisunderstood by the learned 
Judges. Ib does not-assume ds bae been erroneously supposed by 
them that Vijnanesrara does uot include in his description of 
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stridhanam, property inherited by a female from a male. Nor is 
such an assumption necessary. to the validity of the argument. The 
argument is that the Mitakshara lays down a peculiar course of 
succession as being applicable to stridhanam or woman’s property in- 
. cluding property acquired by a woman by inheritance (whether from 
a male or a female); that though this rule of succession has been 
held inapplicable to stridhanam inherited from a male, still it does 
not necessarily follow that the same is inapplicable- even to stri- 
dhanam inherited from a female. But the learned Judges take for 
granted the very point in dispute. They assume that because as 
to a portion of the inherited property-of a woman the Mitakshava 
has not been followed, it, therefore, necessarily follows that it must 
be overruled likewise with respect to all the other inherited pro- 
perty of a woman. Starting with this assumption, their Lordships 
very properly conclude that the only way to support the argument 
is by contending that the case of property inherited from a female 
does not fall within the scope of the text of the Mitakshara which, 
according $o their assumption, has been fully and completely over- 
ruled. But, as.we have just now stated, the argument has been 
misunderstood by their Liordships. And we have already shown 
that the grounds upon which section XI of the Mitakshara has 
been held inapplicable to stridhanam inherited from a male are not 
applicable to cases of stridhanam inherited from a female. There is 
one more observation of their Lordships which remains to be noticed. 
They say that so far as this Presidency is concerned the Courts in 
rejecting Vijnanesvara’s doctrine that the word, ‘ &e.’, in the Yajna- 
valkya Smrithi relating to whut constitutes stridhanam, includes 
property inherited, have not proceeded solely on the authorities pecu- 
liar to the Dayabhaga school, but have been influenced considerably 
by the fact that the Smrithi Chandrika and the Dayavibhaga or Mad. 
haviyam have put an entirely different construction’ onthe same 
word in the said text.” But this position does not advance the argu- 
ment very far. It only shows as pointed out-by the Privy Council 
in 6 I. A., page 15, that Yajnavalkya’s definition of stridhanam 
does not, whereas- Vijnanesvara’s definition does, include property 
acquired by inheritance. Whatever may be Yajnavalkya’s defini« 
tion, does not Vijnanesvara, there expressly state that property 
inherited is stridhanam? The Mitakshara, though it purports 
to be a commentary upon the institutes of Yajnavalkya, is in 
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itself an independent--authority. It has introduced very many. 
additions supplementin= the institates of Yajnavalkya.and these 
additions are held binding in Soutlrera India. The Privy Council 
do not say that Vijnaassvara igo authority because he differs 
from Yajnavalkya; on-che other hard, they treat the Mitakshara . 
text (verse 2, Chap. ILS. XI) as an aathority only to be construed 
along -with the other tezts-of that work and their Lordships refer 
to the other secondary authorities more by way of fortifying the 
conclusion they arrive ss upon a ccnsideration of the whole of the 
Mitakshara and of the -eading doctzices therein laid down. 


There are also othe: considerations which seem to point to the 
soundness of the vier herein subnitted. Placitum 30, S. XI, 
Ch. II of tho Mitakshaza lays down.a special rule of succession to 
the inherited property'=£ a maider Caughter; of which inherited. 
property, it is held, sheby that special rule appears to be made a 
full owner. Now with reference tc property inherited by a maiden 
daughter from a male tk:s position of the Mitakshara cannot now be 
considered to be any lenger tenable. But with respect to property 
inherited from a femaze, it has been reld that in accordance with 
the Mitakshara the meiden daughter takes an absolute estate, see. 
Narasayya v. Venkayya_2 M. L. J. Eep,,149, And this decision has 
been considered in thexase of Venkataramakrishna Rawy, Bujanga 
Rau, as laying down tha law corre2tky and as being in consonance, 
with the whole course =f decisions in this Presidency, commencing 
with the ruling in Serzamalathammal v. Velayuda Mudalt. The 
Court observed “The aroperty was scridhanam in the hands of her 
mother, but it is settled law that such property when inherited by a 
daughter ceases to be s=idhanam ic ker daughter’s hands.” “The 
succession to a maiden daughter is the sole exception to this rule; and 
in all the other cases qzoted the quession has been as to succession 
to a “married daughte>.” In othe- vords the same property whén 
taken by a maiden daazhter will pass to her with absolute owner-. 

ship, but when taken.kr a marrivc Gaughter will pass to her with 
“only a limited interest vithout power of alienation, except perhaps 
for necessity. Itis thrs seen from sha above that the overruling of 
the law laid down in gicitum 80 of she Mitakshara with respect 
to. a portion of the inherited proper3y of a maiden daughter, t:e., 
to property inherited “rom a male, has been considered as not 
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rendering: infructuous that rule óf law: with respect to the rest 
of. the inherited. property of a maiden daughter, that-is to say, 
property inherited from a female. -Does not then the same argu-- 
ment apply in- favour of the operation of the Mitakshara rule 
of law laid down in placita 8-25; with respect to the inherited. 
property of a married woman so far as such property may have been 
inherited from a female. With equal logic it may be said that the 
fact that the Mitakshara law of succession has been- overruled with 
respect to a married woman’s property inherited from a male, does 
not necessitate the conclusion that the Mitakshara rule of law must 
be taken to be inoperative with respect to married woman’s property 
inherited from a female. It is hardly uecessary to point ont that 
the daughters whether married or unmarried inherit under placila 
8-25, Itis only with respect to succession to their estate different’ 
texts apply. Placita 8-25 apply to one case while placitum 30 
applies-to the succession to a maiden daughter, Now placitnm 30 
does not expressly state tliat the maiden daughter takes án absolute 
estate, but from the provisions that her héirg succeed to her property 
. it is inferred that she takes an absolute estate. “The inference is that 
because her estate passes to her own ‘heirs she possesses an absolute 
estate. The same argument. might be extended to placita 8-25. 
They say nothing expressly as to the nature of the estate taken bya 
married woman inheriting to a female; and from the provision that 
her own heirs succeed we can with as goad! logic infer that she takes 
. an absolute estate. In short placita 8-25 do sot any more than 
placitum 30 lay down one rule of succession as to limited interest 
and another rule of succession as to absolute interest left by a 
deceased woman. We shall presently show that the inapplicability 
of placitum 30 cannot furnish any argument against holding that an 
absolute estate was taken by the woman. 


Again as it has been shown above, the net result of the whole 
course of decisions in this presidency is this: The same property 
when taken by a maiden daughter will pass to her with absolute 
ownership, but when taken by a married daughter will pass to her 
with only a limited estate. Let us test this position, by working 
it out to its full logical consequences. Tet us first compare the 
case of a daughter who-dies a maiden with “that of a maiden 
daughter who subsequently marries. Ifthe maiden daughter takes 
an absolute estate, it must relate to the time when the inheritance 
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opens. For it is at thes pcint of time that the maiden daughter’s 
acquisition of properti by inheritance takes place. Suppose the 
maiden daughter subsequently marzies and dies issueless, then 
clearly placitum 30 whizh-appliesgto -he property left by a maiden 
cannot govern the case_it is only the general rule laid down in 
placita 8-25, that musz govern the Cevolution of the property of 
which the deceased: cmtinned to be full owner from the time the 
deceased herself inher=ted down to tke time of her death. 


In both these cases, it is undoubted that the heirs of the 
. daughters themselves succeed, for in both the cases the propositus 
was full owner. Nov, in these two cases, the succession by the- 
daughters was under the same texts; though the succession to 
them is no longer uler the sametext. In one case it is under 
placitum 80, in the other, under plccita 8-25; the non-applica- 
bility of placitum 30 in the latter casa does not in any way show 
that the propositus dic not take a full estate. It is thus clear that 
no argument against aking an absolute estate can be founded 
upon the inapplicabil.sy of placitum 30 to regulate the succession 
to the propositus. Let us next compare this intermediate case of a 
-daughter who was a maiden at the time she inherited, hut who 
subsequently married with the case of a daughter who all along 
was married. hi 

Lb is said that the heirs of the daughter who -was unmarried at‘ 
the time she inherited but was mart ed at the time of her death. 
will succeed in preference to the heirs of the mother of-such a 
daughter. But if the daughter was not a maiden but was married 
at the time she inherited, it is said, shat she cannot transmit it to` 
her own heirs, but thet her mother’s heirs will succeed. What 
_ difference could there exist in prixciple between these two cases. 

Placitum 80 of the M éakshara is no longer applicable either to the 

one or the other of th=se cases. Thay are both governed by te 
general rule laid down in placita 3-25 of the Mitakshara. Be- 
yond the accidental difference of me daughter being married at the 
time and the other remaining unmarried, there is no difference 
whatever between the two cases. 

In the case of th> maiden daughter subsequently married and 


of the daughter marrzed already the inheritance by them was under 
placita 8-25 or striesy speaking ander placitum, 18 thay both 
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succeeded under the same texts. Again in both the cases the 
succession to them is under the same texts, for piacitum 80 is no 
longer applicable. These texts are silent in the same way as placi- 
tum 80 as regards the interest taken by the propositus and all these 
texts are no longer authorities with respect to property inherited 
from a male. To be consistent, in both the cases, the propositus 
must be held to have taken’an absolute interest, for both the cases 
have identically the same features. If in the case of a maiden 
daughter subsequently married, she is held to have taken an abso- ` 
lute estate, we must also hold that in the case the daughter mar- 
ried already, she takes an absolute estate. If inapplicability of 
placitum 30 does not stand in the way of holding that the maiden 
daughter subsequently married took an absolute estate, that cannot 
also be a reason against holding that the married daughter also 
took an absolute estate. ` 


The scheme of the Mitakshara ia appears to support the 
. View herein put forward. In Chap. II the Law of Inheri- 
tance is laid down. The previous portion of the chapter deals 
. With succession to-a man’s property. In the latter. portion of 
the same chapter Vijnasasvara lays down the law- of succession 
with respect to the devolution of woman’s property ; here too 
there is formulated a complete table of succession. These two 
tables of succession -appear to be independent of each other. 
They seem to be completely, exhaustive of the entire subject of | 
‘succession. There is no necessity to supplement these by intro- 
‘ducing’ any third line of succession. Their relative applicability 
has alone to be determined ; that can be done by resorting to the 
fundamental doctrines of the Hindu law. The application of, such 
doctrines has led to the position that in properties left by males, 
females take only a restricted heritage, but that in properties left . 
by females, males take an absolute heritage. ‘But there is no reason 
derivable from any paramount doctrines of the Hindu law, to 
support the position that females take only a restricted heritage in 
properties left by females, or the view that a third order of succes- 
sion in modification of the order set out in the latter part of Chapter 
IT of the Mitakshara may be applied to cases of stridhanam 
inherited from females. i 
If it can be conclusively established thata married woman 
takes only a restricted estate in property inherited from a female, 
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it follows as a logical consequence, that the property must after her 
death revert to the hers of the last Full owner, as the inheriting 
womhan’s interest ceases with her life and she leaves no outstanding 
interest of her own to 56 inherited by her heirs. In that view, the 
doctrine of reverter fdlows as a logical consequence and the non- 
mention of such a docsrine in the M-takshara is no reason for not 
applying it. . But if on the other hand, it is not clear that the 
inheriting woman takes only a limiied interest, then the ahsence of 

' any reference to such a doctrine in the Mitakshara will be an 
‘argument in favor of she view that in cases of doubt, that view 
‘should be adopted which would nos iavolve the application of such 
e doctrine. In other words, the vizw that women take an absolute 
estate must be allowed to prevail. As observed by Mr. Justice Telang 
the doctrine of property. reverting tothe heirs of the last full owner 
is one which is nowhe-e expressed ia the Mitakshara ; and “it is 
not necessary or allowable to introduce that conception into the 

: theory of stridhanam, without some basis for its bein g-found in the , 
original authorities,” see Manilal Revadat v. Bai Rewa, I. L. R., 
ae Bu P 758, at p. 768. 


` Looked at.from this point of view the fact that the Mitakshara 
does not offer any basis for the doctrine of reverter is an argument 
in favor of holding the view herein pat forward. 


We shall now proceed to notica s few decisions that bear upon 
the points under discussion. The rvliag in Buchi Raju v. Venkatap- 
padu, 2 M. H. C. R., 42, is in favcur of the view herein advocated. 
The High Court observed that scmə inherited property as that 
inherited from a mother will be rightzy classed as stridhanam. The 
decision in Narasayya v. Venkayya, 2 M. L. J. Rep., 149, enun- 

- ciates the same doctrinae. Thougk tais”case was a case of succes- 
‘sion to a maiden daugater, yet it Iaic dowh the wider proposition 
that “when a daughter succeeds to Ler mother’s stridhanam she is 
as much‘full’ owner as her mother and,it is her heirs and not her 

_ mother’s heirs that are entitled to fake.” Such has been conceived 
to'be the effect of this ruling by Mr, Justice Subrahmania Aiyar in 
Feerasangappachetty v- Rudrappachetty (I. L. R., 10 M., 110 at 
pp. 117-118), though taerulling has been understood to aol to the 
case of maiden daughter alone by Mr. Justice Parker in Venkatarama 
Krishna Rau v. Bujuaga Rau, I. L. R., 19 M., p. 108. There 
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appears to exist no other reported decisions on the point. The 
rulings to the contrary haye already been noticed and examined. 


Again in the recent case gf Salamma v. Latchmana Reddi, 

8 M. L. J. Rep., 14, to the decision in which Mr. Justice Subramania 

Aiyar was a party, the court observed that the Mitakshara has, on 

account of its innovation in favor of women and other causes become 

. the chiefauthority on Hindu law and that a “departure from the 

law laid down by such a high authority must not be made unless 

supported by adequate grounds.” TheCourt accepted the authority 

of the Mitakshara in opposition to that of the Smriti Chandrika and 

gave effect to the all comprehensive doctrine of Vijnanesvara with 

respect to stridhanam. In this case also their Lordships, however, 

treat the point now under discussion as having been already estab- 

lished by’ Judicial decisions against the authority of Vijuanesvara, 

Again in another recent case, Muttappa Udayan v. Ammani Ammal, 

8 M. L. J. Rep., p. 9, the Madras High Court gave effect to the 

Vijnanesvara’s doctrine of stridhanam with all its attendant inci- 

dents of succession in opposition to the authority ofthe Smriti 

Chandrika. If the paramount authority of the Mitakshara is 

recognised in these cases of stridhanam, why should it not be given 

effect to with respect to properties inherited from a female ? Any 

other view, it is respectfully submitted, would only try to perpetuate 

the archaic smritic law against women, under which women were 

unfit to hold and deal with and to inherit property. | Vijnanesvara 

under the usual pretext of rightly interpreting the old texts intro» 

duced advanced views and adapted the old law to the. changing 

circumstances of modern society. It is submitted that that whole. 

some development of the Hindulaw by Vijnanesvara should 

‘instead of being checked by our courts on the authority of 

obsolete smritic views, be on the other hand, maintained and be 

given effect to according to the later doctrines laid down in the 

Mitakshara. Ata time when even the Mitakshara itself is felt to 

be behind the requirements of modern society and modern condi= 
tions (Mayne’s Hindu Law, Section 88), to refuse to follow the spirit 

of the Mitakshara in these matters -will lead to an undesirable state’ 
of: stagnation and will end in doing what Vijnanesvara wished to: 
avoid dong aka porpevupimg the old law whose apii haq- 
‘died away. 
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It is encouraging to find that the view herein submitted has 
the authority of Mr. Mayne’s Hindu Law, 5th edition, para. 627. 
The order of succession in the case of property inherited by a female 
from a female has not till very lately received any discussion. 
Vijnanesvara uses the term (siridhanam) in its general sense and 
` declares that all the property included in that term (except sulla) 
goes in the line of femals heirs. I have already offered reason for 
supposing that he was not referring to property which she had 
inherited from males, bit there is no reason why he should not 
have included property inherited by her from a female. ? 


M. K. VAIDYANATHA IYER. 








TRANSLATION FROM TILE VIVADARATNAKARA., 
CHAPTER XXXY, 
On Partition after Re-union. 


On this subject, Menu says :—* If brothers once divided live 
again together and make a second partition, the division shall in 
that case be equal and tae eldest shall not there take an additional 
share.” (1) Commentary—‘ Living together’ means ‘ living together 
as co-parceners.’ The division shali be equal and no deductions 
shall be allowed in favour of the eldgst, etc. 


Again the game author says: “If among them, the youngest 
or the eldest is deprived of his share, or if either of them dies, his 
share is not lost.?(?) Gommentary—If {among re-united brothers 
one loses his share by becoming a sanyasin, etc., or dies, his share 
is not then lost. f 


Then as to the question who takes it, the same author says: 
“ His brothers by the same mother having assembled together shall 
divide it equally as well as those brothers who were re-united and 
uterine sisters.”\°) Commentary—‘ Of the same mother’ qualifies 
‘brothers.’ Therefore, zt is clear tkatit is only such of the brothers 
as are re-united with lim and are burn of the same mother that 
take the share. ‘Sandvhayah’ means ‘born of the same womb, 





(1) Manu, Chap. IX, 210. (2) Manu, Chap, IX, 211. 
_. (@ Manu, Chap, IX, 212. 
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Prakasakara says that of hess the un-married only are here meant; 
because thé married belong. to the gotra of the husband. | 


Brihaspati says: “Those two who after division live again 
together affectionately, inherit toreach other.” (1) 


A gain he says: “ When brothers who after division liye again 
together out of affection, there is no question.of : priority among 
them at a second partition. When any of them dies or becomes a 
sanyasin from any cause, his share is not lost and it goes to hig 

“uterine brother ; and his sister is entitled to a share out of it. This 
rule applies in the case of the deceased who left no issue, wife or 
father. If one among the re-united brothers acquire wealth by 
learning, valour or the like, two shares must be given to him and 
the rest shall have one share each.”(?) Commentary—Wealth 
acquired by learning, valour and other kinds of wealth. to the use 
of which he is exclusively entitled. : 


Narada says: “The share which belongs to a re-united copar- | 
cener is declared to be his own. So when one of the sharers has 
no issue, it shall go to the rest after those who are childless.” (2) 
Commentary.—‘ Athonyahda&’ means ‘in the absence of the re: 
` united coparceners.’ ‘ Nirbijesirw’? means ‘ who have no‘children.’ 
‘ Itarān,” ie.p “those who have no share being not re-united, 
“Byar” means ‘shall go.’ Prakasakara says that they alone aré 
heirs even though they have sons—and that the brother’s share 
goes to the childless. Parijata, however, reads ‘ Anamshabhajah’ 
for ‘Amshabhajah’ ; but this reading has been abandoned, ponents 
_ It does not agree with many books, 


Sankha says: “TE one among the Dilida leaves the country 
or dies, the rest shall divide his wealth except the stridhana, 
They shall also maintain his women for their lives, if they keep 
their husband’s bed inviolate; but they shall refuse maintenance 
to other women. . To his daughter, her father’s share should be 
piven for AERE (4) Commentary. —The women here meant 
are those who do not strictly. perform the duties of widowhood but 
are not unchaste, The ‘wife’ in the text ‘ of the man dying with- 
-out wife or father’ refers to the wife who strictly performa the 











(1) Brihaspati, Chap. XXV, 76. (2) Bribaspsti, Chap. XXV, 73—75 and 77, 
(8) Narada, Chap. XIII, 24. . (4) veut as Narada KAN 25—27.- 
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‘duties of widowhood aad is not uncheste. Parijata, howéver, says 
that ‘women’ here mzans women of the same class. ` Therefore, 
according to his view the word ‘ wife* in the text refers to the first 
- wife of equal caste. ‘To others ’smeans ‘to those who do not keep 
their husband’s bed inviolate.’ Kalpataru says that the daughter 
is entitled to as much wealth as is necessary for her maintenance 
till marriage and for the expenses of the marriage. : 


Yajnavalkya says: “ The re-united brother inherits the wealth of 
the re-united deceased..and shall givea share to the re-united born. 
The uterine brother shall-take the share of the deceased uterine 
brother and shall give = share to the uterine brother born.” (1) Com- 
mentary. —Of the deceesed re-united Aeir, the re-united coparcener 
shall take the wealth end not the hei- of the deceased. The uterine 
brother inherits to tha uterine brother. The meaning is where 
brothers of. different nothers unite, she uterine brother takes thie 
wealth of the deceased re-united copercener. 


If now a re-uniteé coparcener divs leaving his uterine brother 
not re-united with hin, and his brother by a different mother re- 
united with him, the sme author sars: “A brother by a different 
mother if re-united, not any other half-brother, shall inherit the - 
wealth. Buta uterine brother thorgh not re-united shall take it 
and not a brother by a different mother.” (°) Commentary.~-A 
brother by a different mother shall not take the wealth, if not re- 
united. By this text, both by the methods of agreement and diffe- 
rence, it is established-that one being born of a different mother and 
living i in re-union gives him aright to take the wealth. The word 
‘samsrishti ” should net be read into the next clause. Therefore, one 
living in re-union also takes the wealsh and if it is asked who itis, it ` 
is said that he is one bern of the same blood and semen, i.e., a uterine 
brother. By this ‘porsion of the teri the right of a uterine brother 
though not re-unitec is established. Thus both these, having 
the right fo take tie wealth, are declared heirs. The samé 
is the meaning of the reading ‘ Nanyodharadanam haret’ found in 
Kalpataru. “ Anyodharadanam” means ‘ the wealth of a brother by a 
different mother.’ Th2 meaning is that a half-brother not re-united 
shall not take the ‘wealth of his half-brother re- -united. ` But others 
think the meaning according to the above reading is clear. 


aaaea 
(1) Yajnaralkya, Ckep. II, 138. (2) Yajuavalkya, Chap. II, 139. 
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Katyayana, says: ‘ Of brothers, the-re-united inherit to the re- 
united and the dis-united to those dis-united, in default ofthe wife, 
etc., of the deceased; for they inherit to each other if they have no 
issue.”(!) Commentory.—When ge-united brothers die, re-united 
brothers inherit ; when dis-united brothers die, dis- united: brothers 
inherit, siboyo? means ‘in default of the wife, etc.’ ‘ Nirbijan- 
yonyabhaginah’ isa Dvandva compound: | ` < 


Brihaspati says : “ He ig said to be re-united who having made 
a partition lives again out of affection with joint property in the 
same house with his father, his brother or his paternal uncle.” (°) 
Commentary—The particle ‘va’ indicates the existence of other 
alternatives: Thus even where after partition with his paternal 
uncle’s son, he lives again with him in this manner, he is recognized 
all the world over as a re-united coparcener. Prakasakdra,, how- 
ever, says that on the strength of this text re-union is not’ per- 
mitted among others-than those here mentioned, _ a 


Here ends the chapter on “ Partition after re-union.” ` 


CHAPTER XXXVI. 
On the determination of the fact of partition. ya 


“On this subject, Narada says: * Should the. fact of a legal 
partition among coparceners be doubted, the determination of the 
point rests on the evidence of. kinsmen, the partition c deed and the 
doing of business severally by them. Among undivided brothers 
the performance of religious duties.is single ; but where a partition 
had been made they have to perform these duties, every one for him- 
. self. Gifts, receipts, cattle, food, houses, lands, and servants should 
be regarded as separate among divided brothers, as “also cooking, 
religious duties, receipts and disbursements. — Giving evidence, 
becoming a surety, giving or taking (money) may be’ performed 
by divided brothers but not by undivided brothers. _ Those brothers 
who, perform their duties with their individual wealth should be 
regarded as divided even in the absence of a document.” (3) Com- 
mentary.—* Vibhagadhar mah’ means “the fact of partition.’ When 
it is. doubted, i.e., when it is not known whether it has been made 
or not, it should be deter mined by the kinsmen, of the a perreners:. 

s ` (4) Not found: Tt 2) ‘Brihaspatj, -Chap. KANG FB ~ 
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‘Deed of partition’ means ‘the document evidencing’ partition,’ 
‘Doing of business severally by them’ means ‘from the fact of | 
their keeping separate accounts of receipts and disbursements, 
etc.’ ‘ Religious duties’ means £ Yaisvadeva and other rites to be 
performed.’ * Agama’ means ‘income’ ‘ Vyaya’ means ‘ disburse- 
ment. 


Yajnavalkya says: ‘ When the fact of partition is denied, the 
truth of it must be ascertained by the evidence of kinsmen, near 
or distant, by written record, and by separate transactions in 
respect of houses and lands.”(1) Commentary—‘ Yautaka’ means 
‘divided’ according to the meaning af the root ‘yu,’ i.e., to mix. 


Again the same author says: “ Among brothers, among husband 
and wife, and also among father and son, standing surety, borrow- 
ing and giving evidence are declared inadvisible where they are 
undivided.” (?) Commentary—The word ‘ Parasparam’ (mutually) ` 
should be read into the text. Although Apastamba points out 
that there is no possibility of a partition between husband and wife, 
still seeing that according to the text ‘if the shares are made equal, 
then tlie wives also mnst be allowed to have equal shares,’ Yajna- 
valkya could have contemplated a partition between the husband 
and the wife, and spoken of the husband and the wife in view to 
such cases; thus, there is no inconsistency. 


Brihaspati says: “Those who keep their receipts and disburse- 
ments and wealth separately and lend money or trade mutually are 
mutually divided.”(°) Commentary— Parasparam’ means “ without 
acting together ;’ or in effect, independently of each other. The 
word ‘pritak’ at the beginning of the first verse should be read 
along with the second verse also. 


Here ends the ss aed on the determination of the fact of 
partition, 


CHAPTER XXXVII 
Rights of co-parceners after partition. 
On this subject, Narada says: “If many persons descended 
from the same ancestor are Separate in the performance of religious 


(1) Yajoavalkya, Chep. 11, 149. (2) Yajnavalkya, Chap. II, 52. 
(3) Brihaapati, Okap. XXV, 92. 
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duties, their business -transactions. and their. working utensils do 
. not act together ’’(1) . Commentary—This. ‘contemplates the case 
of many descended from the same person. ‘ Pritakdharmah’ means 
“ performing their sacrifices, etc., separately.’ “ Pritakkriyah’ means 
‘having separate dealings, such as lending money, ete.’ ¢ Pritak- 
karmagunopetah ’ means ‘ separately engaged in protecting children, 
agriculture, service, etc.’ ‘ Karmeshusaiyatah’ means “acting 
topeiRen 


The same author says what result flows from this state of 
things : “They may give away, or even sell, or do anything” they 
please with their shares, They are masters of their own wealth.” (2). 
Commentary.—The word all occurring in the text should be res- 
tricted in its signification agreeably to other texts. The various 
texts from Brihaspati and others quoted in the chapter on “ with- 
holding of gifts ” should be remembered in this connexion as they 
narrow the scope of this text. 


Brihaspati says: “ Whatever share a man has been enjoying 
shall not be changed from him. Should one, having made a parti- 
tion, contest it subsequently, he shall be fixed by the king to his 
own share and shall be chastised if he persisted in the contention,” (3) 
Commentary .— Whatever share has been enjoyed by one who 
entered into a partition of his own free will shall alone be his share, 
All the rest of the verse only emphasises the principle. 


Here ends the chapter on the rights after partition. 
S. SITARAMA SASTRI, i 


(1) Narada, Chap. XIII, 42, - (2) Narada, Chap. XIII, Mei 
(3) Brihaspati, Chap. XXY, 94 and 95. 
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EQUITABLE SHT-OFF. 


Section 110 of the Code-of Civil Procedure lays down the conditions 
under which a legal set-cff can be claimed by the defendant in a suit. 
“ Set-off at law is founded.on Statte and to prevent cross-actions. It 
was not intended to give new rights, except to the extent of giving faci- 
lities for the enforcing of rights which were already enforceable in an 
action; and it has always been accordingly held that a set-off can only 
be successfully pleaded when an action could have been maintained for 
the same debi.” Rawley v. Rawley, 1 Q. B. D., 469. If the defendant’s 
counter-claim or set-off fells under the aforesaid section, he can claim as 
of right to have it investigated in the samo suit. Though not expressly 
provided for in the Code, it has frequently been held that the Courts in 
this country can entertain counter-claims where it would bo inequitable 
to compel the defendant to have recourse to a separate suit, As the 
Lord Chancellor said in Haparte Blagden, 1 Ves. 465, “ there is a differ- 
ence upon set-off in equity and at law. In equity, it prevailed long 
before the statute. It must be a strict set-off at law or a case of 
mutual debt or credit.” In Olark v. Ruihnavaloo, 2 M., H. C. R-, 296, 
the Madras High Court, in referring to the corresponding seations 
of Act VIII of 1859, said: “These are provisions of a Code regn- 
lating procedure only, and whilst we think that the language used lias 
not the effect of enlarging the right of set-off, we ought at the same time 
to say that, according to our present opinion, the Procedure Code was 
nob intended to take away any right of set-off, whether legal or equitable, 
which parties would have independently of its provisions. It seems to 
us that the right of set-off will be found to exist not only in cases of 
| mutual debts and credits, bus also where the cross-demands arise out of one 

and the same transaction, or are so connected in their nature and circum- 
stances as to make it inequitable that the plaintif should recover and the 
defendant be driven to a eross-sutt.” See also Gauri Sahai v. Ram Sahai, 
7 N. W. P., H. ©. R., 157; vide also 20 W. R., 410. Similar decisions 
have been given in regard to the Procedure Codes of 1877 and 1882. 
(Kishorchand v. Madhoujt ; LL. R. 4 B. 407, Bhagbat v. Bamdeb, I. L. R. Jal 
C. 557; and also Brojendra Nath Das v. The Budge-Budge Jute Mill and 
Oompany, Ib, 20 ©. 527). In this country, both the legal and equitable 
jurisdictions are vested in one and the same Court; and “natural equity 
says that cross-demands should compensate each other, by deducting 
the less sum from the greater, and that the difference is the only sum 
which can be justly due.” There is no doubt whatever that the Court 
would have jurisdiction tc entertain such counter-claims as we are 
here discussing, 
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This right of set-off is based on the Roman Law of Compensatio ; 
and as Sir Thomas Clarke, M. R., observed in Whittaker v. Rush, 
Ambler, 407, “Equity took it up but with limitation and restrictions 
and required that there should be a connection between the demands.” 
The Roman Law was restricted within narrower limits. Referring 
to the Code, Lib. IV, Tit. 31, it will be found.that the Judges are 
cautioned not to be too ready to admit claims by way of set-off, and 
not only the inconvenience but the injustice is pointed out of subjecting 
a party having a clear debt toa lengthened investigation in the suit 
upon a knotty and doubtful claim. The doctrine of compensatio is dis- 
cussed at length by Moyle in his Roman Law, Vol. I, pp. 559, dc. In 
Ramagopal v. Majeti Mallitarjanudu, 1 M. H. O. R., 896, the Court held 

` that questions as to set-off will be dealt with upon, the principles of 
English Courts of Equity, or of the Roman Law of compensation and 
that no weight will be given to objections derived from the peculiar 
language of the statutes of set-off. 


We shall proceed to consider the conditions that must be 
fulfilled before an equitable set-off can be successfully set up. In 
England cross-demands are allowed to be set up asa defence: to 
any suit; and it is not necessary that tho claim set up should be 
analogous to that of the plaintiff; a claim’ founded on tort may 
be opposed to one founded on contract, or-vice versa: Stooke v. Taylor, 
1880, 5 Q. B. D., 576. But in India, the claim of the defendant against 
the plaintiff must be connected with the same transaction and must ariso 
out of one and the same contract as that in respect of which the plaintiff's 
suit is brought (Roulet v. Fetterle, I. L. R., 18 B. 719) In other words 
the right of equitable set-off exists in cases where cross-demands arise 
out of the same transaction, or are so connected in the nature and cir- 
cumstances as to make it inequitable that the plaintiff should recover 
and the defendant should be driven to a cross-suit. As Story says in 
his Equity Jurisprudence, “ Tt is true that equity generally follows the 

_law, as to set-off, but it is with limitations and restrictions. If there is 
ne connection between the demands, then the rule is as at law. But if 
there is a connection between the demands, equity acts upon it and 
allows a set-off under particular circumstancés.” In Krishnasawmi Pillai 
v. Municipal Cammissioners for the Town of Madras, 4 M. H. ŒR. 
120, which was a suit brought for recovering money due under a con- 
tract made between the plaintiff and the defendants, it was held that 
the defendants were entitled to set-off the dmonnt of damages which the 
defendants had proved they had sustained by reason of the plaintiff’s 
breach of the contract sued on, In this case, securities were deposited . 


i 
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expressly to secure the due performance at the agreement and the pro- 
céeds would undoubtedly be applicable to the payment of damages 
sustained by the Commissioners by the plaintifi’s breach of contract ; 
and further, the. Commissioners were expressly authorised with respect 
to any breaches of contract to treat fhe monthly hire as a fund in. hand 
for the same purpose, The claim of the Commissioners to set-off the 
damages was allowed, the court observing: “ though’ the defendant's 
claim be for unliquidated damages, that is, for an amount which can 
only be ascertained by the decision of a Court, yet that circumstance does 
not necessarily exclude the right of set-off at equity, though it does at 
law.” Kishorchand v. Madhowji, I. L. R, 4 B. 407, was alsoa case in 
which a claim for unliquidated damages, was allowed to be set-off. Sea 
also Pragi Lal v. Mamwell, Ib. 7 A. 284, and Niaz Gul Khan v. Durga, 
‘Ib. 15 A. 9. In Bhagbat v. Bamdeb, Ib. 11 O. 557, only that portion of the 
counter-claim which arose.out of the same transaction was allowed to be 
set-off. In Chisholm v. Gopal Chander, Ib. 16 C. 711, which was a suit 
for arrears of salary, the defendant sought to set-off a sum of money on 
account of goods and property damaged; lost, or. not accounted for by the 
plaintiff. Both the lowerjcourts decided in favour of the plaintiff ; but the’ 
High Court remanded tha case to the Conrt of first instance for re-trial, 
observing as follows; —““They were in the nature of cross-claims, and 
were so connected with: the plaintiffs claim for salary as servant and 
agent of the defendant, that it would seem inequitable to compel the 
defendant to have recourse to a separate suit to recover them . . « 
The ‘claims as made by the defendant arise for the most part out of. the 
relation set up by the‘ plaintiff in this suit, as a suit of master and 
servant, or principal and agent; and so far as these items are claimed in 
respect of the alleged neglect or misconduct of the plaintiff in his capa- 
city of servant of the defendant, we think that the defendant was 
entitled to have the claims enquired into. Of course, there may be, as 
regards each item, seyeral reasons why the defendant may fail-in re- 
coven ; still, those are matters which will have to be enquired, into.” 


The. goa of the’ ET caunter-claim must be eapable of 
being immediately ascertained. (Kishorchand v. Madhowji,I. L. R., 4B. 
407. See also 22 W. Rl); In Rawson v. Samuel, Cr. and Phil, 161, an 
action had been brought by the defendant against the plaintiff for damages 
for refusing:to accept bills, and it being made to appear that there wasa 
complicated account between the parties, the Vice-Chancellor had refused 
to restrain the trial of the action, but:had restrained the execution, if a 
‘verdict should be found for the plaintiff, in order that the accoutit 
might, be taken in ‘equity. But the .Lord Chaucellor, on appeal, 
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held that the existence of a. long and ‘complicated -account was not 
a-ground for staying the execution and said: “It will be found that 
this equitable’. set-off “exists: in cases where the party seeking the 
benefit. of it can show somé equitable ground for being protected 
against his.adversary’s.demand. The mere existence of cross-demands 
is not: sufficient. In the present case there are not even ‘cross-demands, 
as it cannot be assumed.that the balance of the account will be fouud 
to'be in favor of the defendant-at-law. Is there, then, any equity in 
preventing a party who has recovered damages at law from receiving 
them, because. he may be found to be indebted upon the balance of an 
unsettled account to the party against whom the damages have been 
recovered P. .“ This was the ground of the decision in Dobson and Barlow 
v. The Bengal Spinning and Weaving Company, I.L.R., 21 B. 126, where 
the set-off-claimed was not allowed. 


On the other hand, it the set-off claimed is remote i unconnected 
with the subj ect-matter of the dispute and the claim is made merely with 
-a view to defeat or delay plaintiff’s just rights, then the set-off claimed ` 
cannot be allowed : See I.L.R. 18 B. 721. Unless it can be shown that the 
defendant’s claim of set-off rests upon some equity which impeaches the 
plaintiff's legal rights to recover his demand, there is no ground for 
allowing the set-off. (Beasley v. Darcy, 2 Sch. and Lef. 403 n.) In Young 
v. The Bank of Bengal, 1 M. I. A., 87, it- was held that mere deposit of 
Government paper or other security does not of itself constitute a 
giving of credit and that a debt contracted before and unconnected ‘with 
the deposit could not be set-off against the claim of the depositor’s 
assignees to recover the balances of the securities after paying the 
debts in respect of which they had been deposited. In Clark v. 
Euthnavaloo, 2 M. H. C. R., 296, which was a suit brought against the 
acceptor to recover the amount due upon several bills of exchange, the 
defendant sought to set-off a claim for unliquidated damages unconnected 
with the bills of exchange. Scotland, ©. J., and Bittleston, J., after 
a review of the English decisions, held that the defendant had no right 

to set-off. his claim against the debt due to the plaintiffs. 


Farther the amount claimed to be set-off should not exceed the 
pecuniary limits of the jurisdiction of the Court. As Lord Esher, M-R., 
observed in Stunmore v. Campbell, (1892)-1 Q. B. 317, a counter-claim haw 
the same effect as a cross action and is treated as an independent action 
except for. the purposes of execution. It, therefore, follows that when 
the amount sought to be set-off exceeds the court’s pécuniary joris- 
diction, then the defendant’s claim cannot -be allowed. -In Brojendra 
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Nath Das v. The Budge Budge Jute Mill Oo. Ld. 1, L. R. 200, 517, decided 
by Petheram, Č. J., Norris and O' Kinealy, J. J., a suit was brought in the 
Calcutta Small Cause Court to recover Rs, 1,197-5-6, being the price of 
goods sold and delivered ; and the defendant claimed to set-off a sum of 
Rs. 2,738-4-0, being the loss sustained by the plaintiffs breach of con- 
tract and prayed for judgment for the sum of Ks, 1,540-14-6 after giving 
plaintiff credit for the sum claimed by him. It was held that the 
defendant's claim could be set off if is were one which the Small Cause 
Court had jurisdiction to ty ; pnt ths claim being to obtain credit for 
or receive the entire sum of Rs. 2,738-4-0, the Small Cause Court was 
without jurisdiction and no. set-off cuid, therefore, be allowed. Tho 
question whether a decree could be passed in favor of the defendant for 
any balance which might be found due to him was raised but not 
decided. On the other hand, if the same court has both Small Cause 
and Ordinary jurisdiction and the amount sought to be set-off does not 
y limits of its ordinary, though it exceeds the 
pecuniary. limits of its Small Cause, jurisdiction, the set-off may be 
allowed. In Rampratup v. Ganesh Rangnath, 1, L. Ri, 12 B. 31, which was 
-a suit brought to recover Rs. 36-7-9 from the defendant under the Small 
Cause Jurisdiction of a Subordinate Judge, the defendant claimed to 
sat off Rs. 72 which exceeded the pecaniary jurisdiction of the Judge as 
Small Cause Judge. On reference 30 the High Court, Sargent, O. Ja, 
and Nanabhai Haridas, J., held that she set-off might be pleaded by the 
defendant and that the Judge would exercise his Small Cause Court 
visdiction in trying the claim of the plaintiff and his ordinary 


exceed the pecuniar 


ju 
jurisdiction in trying the set-off. 

Of course, the set-off can be allowed only in cases in which both 
parties fill the same character as they fillin the plaintiff's suit. In 
Exparte Blagden, 1 Ves. 465, is was held that a debt from a bankrupt 
fo a married woman dum sola could not be set-off against a debt 
from ber husband to the bankrups, and also that the claim of the 
bankrupt’s assignees upon a policy made before the bankraptey, but on 
account of a loss after the bankruptcy, could not be set-off against a 
debt from the bankrupt Again, in Freeman v. Lomas, 20 L, J., ch. 564, 
which was a suit brought by assignees of a bankrupt for payment of 
a legacy, the defendant who was the executor and residuary legatee, 
claimed to set-off moneys which he had paid as surety for the legatee ; 
and his claim was disallowed, Tuner, V. C., observing as follows, 
“I believe upon examining the suthorities it will be found that, 
excepi upon special circumstances, Courts of Equity have never 
allowed cross-demands existing in different rights to be set the ono 
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against the other.” As instances of cases where set-off is allowed 
under special circumstances, we may refer to the English cases of 
. Exparte Stephens, 11 Ves. 24. Cavendish v. Graves, 27 L. J. ch. 314, 
and Jenner v. Merris, 80 L. J., ch. “pol. In the first case, bankers who 
were under a direction to lay out money in certain annuities, in the 
name and to the use of S, did not do so, but representing that they had 
done so, made entries and accounted for the dividends accordingly ; and 
S, relying on their representations, gave a joint and several promissory 
note with her brother to the bank, to secure the brother’s private debt 
to them; and the bankers failed, and their assignees in bankruptcy 
sued the ‘Brollies alone; and on a claim by S, and her brother praying 
that they might be at liberty to set-off what was due on the note agaiust 
the debt due from the bankers to S, the Court allowed the set-off. In 
Cavendish v. Graves, certain bankers had assigned the securities given 
by a customer indebted to them without giving him any notice of the 
assignment. The bankers having become bankrupt and the assignees 
of the securities having brought actions in the names of the bankers 
against the customer, the latter filed his bill against the assignees of 
the securities ; and in that suit, it was held that the plaintift was 
entitled to set-off the moneys due to him on his running account against 
the debts secured, the assignees being in no better position than the 
bankers had been. In thé last case, it was held that a debtor who had 
advanced moneys-for necessaries supplied to the deserted wife of the 
creditor was entitled in equity to set-off such moneys against the 
ereditor’s legal demand. The ground of the decision was that the 
debtor making the advance stood in the same position in equity as the 
trades people who furnished the nécessaries, and was entitled to the same 


remedies. 


The mere existence of cross-demands has never been deemed a 
sufficient ground for the allowance of a set-off in equity : Harvey v, Wood, 
- 5 Madd. 459. But, as the Lord Chancellor said in James v. Kinnier, 5 
Ves. 110, “Courts of Equity give relief in all cases where, though 
there are mutual and independent debts, yet there is a mutual credit 
founded at the time on the existence of some debts due by the crediting 
party tothe others. By ‘mutual credit’ in the sense in which the terms 
are, here used we are to understand a knowledge on both sides ofan . 
existing debt due to one party anda credit by the other party founded 
on and trusting to such debt as a means of discharging it.” See also 
Watson v. The Miclwales Railway Co., 36, L. J. C. P., 285. In Jef’ v. Wood, 
2 Peere, Will Rep. 129, the demands were on the one side, for a legacy 
by the assignees of the legatee who had become bankrupt, and on the 
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other, by the executor for money due to tie testator’s estate on account 
of the clothes, education and board supp-ied by the testator to the le- 
gatee when an infant. The Master of the Rolls decreed an account and 
declared that the executor was to pay ony the surplus after deducting 
what was due from the legatee, as well to the executor as to the testator, 
observing as follows: “ It is true, stoppage is not law; nor is it of itself 
a payment in equity ; but then a very slenGer agreement for discontinuing 
or allowing the one debt out of the other will make it a payment, be- l 
cause this prevents circuity of action and multiplicity of suits which is 
not favored in law much less in equ-ty. But it may be a doubt, 
whether an insolvent person may in equity recover against his debtor 
to whom he at the same time owes a greater sum, though I own it is 
against conscience that A should be demanding against B to whom he 
is indebted in a larger sum and would avoid paying it. However, it 
seems that the least evidenċe of an agreement for a stoppage will do; and 
in these cases, equity will take hold of a very slight thing to do both 
parties right, and itis still more reasonable that when the matter of the 
-mutual demand is concerning the same thing, there the court should 
interpose and make the balance only payable.” 


The law on the subject of equitab‘e set-off is thus summarised by 
Fulton, J., in Dobson and Barlow v. The Bengal Spinning and Weaving 
Company above cited :—“ Though not expressly provided for in the 
Civil Procedure Code, it has frequentay been held that the Courts can 
entertain counter-claims where it won:d be inequitable to compel the 
defendant. to have recourse to a separate suit . . . . . So long, 
however, as the counter-claim or set-ot does not fall under section 3, 
the defendant cannot claim as of rigat to have it investigated in the 
same suit, The question-whether it -s inequitable to compel him to 
resort to a separate suit, cannot be determined by auy general rule, but 
depends on the facts of each case. In Ergland, the discretionary power is 
recognized by orders. XIX and XXII. In this country, though not 
conferred by Act, the discretion is e=ercised on general principles of 
equity. Bhagbat v. Bamdeb, LL.R. 16 C. 711, may be referred to as a case 
where the Calcutta High Court refused to entertain part of a counter-- 
claim which it considered too remote 7o be mixed up with the original 
claim. Gray v. Webb, 21 Ch. D. 802, is an instance where the Court in 
England, exercising its discretion under the orders, rejected a counter- 
claim. The discretion, it is true, is not an arbitrary power, but must 
be judicially exercised—Huggins v. Tweed, 10 Ch. D. 359.” The prin- 
ciples which should guide a court in the exercise of its discretion have | 
been above indicated, 
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Some points which have been decided in connection with this topic 
“may also be incidentally noticed here. The law of limitation is not a 
bar to a set-off, unless the period therein-prescribed has expired before 
the action is brought (Walker v. QJements, 15 Q. B., 1046.) ` Following 
this case, the Allahabad High Court has held that’ limitation will run 
from the time when the party claiming the set-off is actually damnified 
and will be-reckoned to the date of the institution of tho plaintiff's suit, 
and not to that of claiming the set-off. Pragi Lal y. Maxwell, 1.L.R.,7 A. 
287). In the same case, Oldfield and Duthoit, J: J., differed on another 
point, i.e, whether the set-off claimed should be allowed in whole or in 
part, Oldfield, J:, observing “ if it is right to allow a set-off atall, it seems 
reasonable that it should be allowed to its full extent and not to admit 
it to the extent of merely defeating the present claim., It should be 
either allowed in full or not allowed at all;” and Duthoit, J., observed as 
follows: “It is clear that, not being liquide causa, the set-off conld not 
be claiméd under the provisions of S. 3 of the Code of Civil Proce. 
dure; and this being so, though I am prepared to allow that the set-off. 
may be admitted as an equitable protection to the defendants against 
being cast in the plaintiff's suit, I do not see how, failing the provisions 
of S. 3 of the Civil Procedure Code, the defendants, who have paid 
no conrt fees on this account, can be allowed to recover a sum of money 
from the plaintiff.” The same point was raised but not decided in 20 
O. 527. The non-payment of court-fees is the only real difficulty ; ; and 
if the requisite stamp duty is paid, there appears to be no reason what- 
over ‘why the set-off should not be allowed to its full extent, so that in 
cases in which the set-off claimed exceeds the amount of the plaintiff's 
claim, the defendant will still be entitled to a decree for the balance as 
against the plaintiff. If this is not done, multiplicity of suits will be 
the only result and this evil should, of course, be guarded against. In 
Hayatkha v. Abdulakha, 6 B. H. C. R., A. C. J., 151, Oouch, C. T., and, 
Warden, J., held that a defendant may deny the plaintiff’s claim and also. 
plead a set-off and may obtain a decree for it, although no sum may be 
found to be due to the plaintif. According to English Law, a counter- 
. claim may be proceeded with, although the action of the plaintiff has been 
stayed or discontinued (order 21, 7, 16); and where a counter-claim is 
established and a balance is shown in favor of the defendant, judgment 
may be given in his favour for such balance, or other relief may be given 
him (order 21, 7.17). Another point that has been decided is that the 
plaintiff in such a case is entitled to his costs (Kishorchand v. Madhowji, 
4 B. 414). The English Law on this subject is thus summarised in the 
Encyclopedia of the Laws of England, ‘vol. III, pp. 470--1: “Where 
a claim and counter-claim are both dismissed with costs, the plaintiff 
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(ir the absence of any special direction) pays the general costs of the 
action, and the defendan? pays orly the additional costs occasioned by 
‘the counter-claim (Saner v. Bilton, 1879, 11 Ch. D. 416; Mason v. 
Brentini, 1880, 15 Ch. D. 287); andgo, where both claim and counter- 
claim have been successf1l, the plaintiff will get the general costs of the 
aczion, though the result of the litigation as a whole may be in favor of 
tha defendant; but the plaintiff, will not recover as costs of the action 
any costs which are fairly attributable to the counter-claim. (In re 


Brown, Ward v. Morse, 1883, 23 Ch. D, 377).” 
l _.P. DURAISWAMI AIYANGAR. 








‘NOTES OF INDIAN CASES. 
Durga Prasad Banerjee v. Lalit Mohon Singh Roy, I. L- R., 


25 C., 86. It appears to us the decision in this case lays down a sounder 
rtle than the decision of Wier, J., in Narayana Devu v. Chath Venkata- 
remayya, 1, MOL. J., $32. 9. 257-A provides that a sum paid in 
contravention of the previsions of the section shall be.applied to the 
satisfaction of the judgment-debt. The question naturally arises, 
should it be so applied although the -payment was brought to the 
notice of the Court many years afterwards or, does S. 258 say 
that the person paying the money should apply for satisfaction’ being 
entered pro tanto within the period limited by Art. 161 of the Limitation 
Act. A payment in persuance of an agreement of the nature mentioned 
in S. 257-A is mentioned in S. 258 as requiring to be certified. The 
nature referred to in the section merely appears to refer to the character 
02 the agreement as giviag time to the judgment-debtor, ‘or as promising 
to pay something in excess and has no reference to the sanction which 
the Court is to give in crder to render the agreement valid. ` It follows, 
therefore, that if an agreement under S. 257-A whether sanctioned or 
not by the Court falls within the scope of 9. 258, when payment has 
been made in persuance of it, if such payment has not been certified, it 
cannot be recognized in execution. l 


Kali Kishore Deb Sarkar v. Guru Prosad Sukul, I. L. R., 25, 

C. 99. The decision ir this case appears to us open to some” doubt. 

There is, however, considerable authority in support of the view taken 

hy the learned Judges; several decisions in Calcutta under the present 

and the earlier Codes amla casein Madras. Thesimple pointis whether 

“a question between a defaulting purchaser under S. 293 and the decree- 
holder seeking to récoyer the deficiency from him is one between the 
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parties to the suit or their representatives. We take it asa question 
relating to execution. For S. 293 expressly says that the procedure 
shall be according to the rules contained in the chapter. for the execu- 
tion of a decree for money. But that is not the whole point. Unless 
tho question relating to execution is between the parties to the suit 
. the order passed is not one under S. 244 and, therefore, not a decree. 
In Amir Baksha Sahib v. Venkatachala Muduli, I. L. R., 18 M., 439, 
Shephard, J., asks why if the Secretary of State executing an order 
for costs in a pauper suit be a party, should not the defaulting pur- 
chaser likewise be? But we deny the correctness/of ‘the premises 
and question the correctness of the decision holding the order relating 
. to the Secretary. of State’s execution to be a decree. But assuming that 
a decree in favor of the Secretary of State for costs makes him a party, 
it does not necessarily follow that the defaulting purshaser is a party to 
-the suit.” The view of the Allahabad High Couré in Deoki Nandan Rat 
v. Tapesri Lal, I. L. R., 14 A., 20, appears to us to lay down the correct 
rule. ' F i ers ` 


We must confess; however, there is considerable force in the argue. 
ment that the Full Bench decision in Ram Dayal v. Ram Doss, I. L. R. 
1A. 181, 188, passed upon the similar language of the old Code was 
` left untouched by the Code of 1892. e a 


Sarat Chandra Banerjee v. Bhupendra Nath Bosu, I. L. R., 
25 C., 103. The decision in this case is an important one and appears to 
be perfectly sound. The executor of an Hindu will before the Hindu 
Will’s Act came ‘into force has not the estate vested in him so as to 
validate acts done by him with reference to the estate irrespective of 
the purpose or propriety of the acts. Ho has of course the powers of a 
manager under the Hindu Law. ‘Tho idea of a will being foreign to 
the Hindu Law, and the conception of an executor entitled to deal with 
the estate at his will are equally foreign. His position, therefore, is one 
similar to that of a manager, the only analogy available in the Hindu Law. 


Akikunnissa Bibee v. Roop Lal Das, I. L.R., 25 C., 188. The 
decision in this case raises a vexed question, as to whether an application 
` for an order absolute under the Transfer of Property Act is one for eXe. 
cution of a decree. , ‘For. purposes of limitation, it has been considered by 
the Allahabad. High Court as one for execution: Tho learned Judges in 
this case follow the current- of authority- in the Calsutta High Court 
holding the application not to fall within §. 244, C. P. ©: -It is 
open to question whether the Allahabad view is correct, For an’ appli- 
cation to pass a decree is not an application to-execute a deeree; Wo, 
are inclined to prefer the Calcutta view. - Sis É l 


a w 
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Kali Prosanno Gkose v. Rajani Kant Chatterjee, I. L.-R., 
25 O., 141. Now that the Legialaturo is said to be contemplating the 
‘revision of the Code.of C-vil Procedure, we would commend to its çon- 
sideration the provisions regarding the finality of a decree upon an award. 
The careless Janguage employed in S. 522 has led to an almost endless 
‘confusion of judicial decisions. Though we are disposed to think that ` 
the decision in this case lays down the right rale, it is difficult to deduce 
it from the language employed. The only question upon which the 
arbitrator's award should be final is its correctness upon the law or 
. thé facts. .All other questions should be capable of being agitated 
| in appeal. Whether the objection is ons falling under S. 521 or is one 
which goes to the root cf the award as that there was no submission 
or no award in law are-matters which well form subjects for decision 
by ‘a court of appeal. We think Chief Justice Maclean is putting it. 
rather too high when he says that all the decisions quoted support his | 
conclusion. Indeed the decision of Subrahmania Iyer, J., in the Fall 
Bench Case, Husanna v. Linganna, I. L. R., 18 Me, 423, is in favor of the 
view that the objections specified in Ss. 520 and 521 are not matters for 
appeal., We hope that definito and intelligible language will be 
employed i in the re-drafting of the section. 


- Choa Lal Dass v. Anant Pershad Misser, I. L. R., 25 C., 283. We 
are glad that the power af the High Oourt to interfere at any stage of a 
criminal case in a subordinate court is clearly laid down. It is true 
that such interference ought to be exceptional and the principle laid 
down seems correct that a bare statement of the facts of the case with- 
out any elaborate argument should be sufficient to convince the High 
Court that the case is a fit one for its interference at its intermediate 


~ Stage. 


Mohendra Lall Mitter v. Anundo Coomar Mitter, I. L. R., 25 
C. 236. The greatest possible confusion prevails as to what exactly the 
word judgment in cl. 15 of the Letters Patent means, so as to enable us 
to say when an appeal Hes under that clause. In one case the Madras 
High Court went so.far as to say that an order of adjournment in a suit . 
was a'judgmert. ` This-seems certainly not in accordance with the rule 
laid down in DeSouza v. Ooles in 3 M. H. O. R. 384. The point’ received 
elaborate consideration in the Justices of the Peace for Calcutia v. The 
Oriental Gas ‘Company, 8 B. L. _R. 433. “We have discussed the cases at 
length in a critical note in ‘2M. L. J. 348. The decision in the case 
under notice that an appeal lies froin an order refusing an application to 
commit for-contempt of court does ‘not seem to be quite free from doubt. 
Tho question-as to what is.8 judgment ‘has been raised in severel English 
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cases under the Judicature: Acts, But we presume they caunot settle 
the construction of the word in the charter. , s 


“The Secretary of State for India in Council v. Rajlucki 
Debi, LL. R., 25 0., 239, Having ‘regard to the punctuation, there 
seems.to þe no doubt that under S. 424 of the Civil Procedures Code, 
previous notice is necessary in an action against the Secretary of State. ; 
The words “j in respect of an act purpor ting to be done by him ‘in his 
official capacity ” qualify merely “ a public officer” and not “ the Secre- 
tary of State for India.” Even apart from the punctuation, it may be 
said that the action against the Secretary of State for India in Council 
must - necessarily relate to-his official capacity, unlike the case of a 
public officer who may be sued either for acts done by him in his public 
capacity or as a private individual. 


A 'further question of.importance is whether the action which 
réquires previous notice is merely ari action for damages for tort or for 
any relief in respect of an illegal act. It has been held in several cases 
where suits are brought against Municipal bodies or District: Boards and 
previous notice is prescribed, such notice will be given only in cases 
where the action is for damages. There are many English cases also of 
the same description. There seems no warrant in the language of the 
Municipal Acts for restricting the notice to actions for damages. How- - 

“ever that may be, ws are unable to say that the learned Judges aro 
wrong in declining to restrict the language of S. 424 to actions for 
damages. ` 


Bhiku Khan v. Zahuran, I. L. R., 25 C.,'291. We are disposed 
to prefer the decision of the learned Judges in this case to that of the 
Judges in the Allahabad case in Queen-Empress v. Narain, I. D, R., 9 A, 
240. .That-decision has been dissented from by the Madlvag High Court 
in Allapichai Ravuthar v. Mohidin Bibi, Ib. 20 M. 3, and we think rightly: 
The defaulter is liable to as many months’ imprisonment as the arrears 
will cover. The language-of the Code in ‘force when the case 6M-H. 0. 
R3 Apx. 23,:was decided was different. Having repard.to the marked 
change in the language of the present Code, itis difficult to place the 
interpretation of the Allahabad Judges that the maximum anaes of. 
imprisonment is only one ‘month. : 


Enamul Huq : v. Ekramul Hug, 1.- I. ‘Ry 25 0,294, The point 
decided by Sale, J., in this case is.one of some importance, Where an . 
order for inspection has been made giving liberty to`the plaintiff or his 
agent to inspect, the Cons -does: not lose all eae so as to bọ- unable to - 
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prevent the plaintif employing any Jerson he choses. Apart from 
authority, on principle it would seem to be right that the Court should 
have the discretion to prohibit: the employment by the plaintiff of a 
person who was formerly in the servis of the defendant in respect of 
the same business to asist in the i iMspestion. 


Prohlad Teor v.Keéar Nath Bose, I. L. R., 25 C., 302,” It may 
secm a strange proposit on to hold tha. a tonant by encroaching upou 
another land of his landlord becomes a tenant of that land likewise with- 
out the consent of the lendlord; and yet Mr. Justice Markby appears to 
have given the weight of his authority tc that proposition in Gooroo Doss 
Roy v. Issur Chunder Bose, 22 W. R., 240. If the encroachment is upon 
the land of third parties then that migti be regarded as an addition to 
the holding and the tenant cannot claim the benefit of it for himself, 
‘but must pass it on to the landlord at the sermination of the tenancy. But 
there is no warrant for tke proposition that the tenant can defeat the 
landlord’s claim to present possession by encroaching upon another land 
of his not nolnded in the holding. 


Bindubashini Dasi v. Harendra Lal Roy, I. L. R., 25 C. 305. 
The Privy Council held in Dakhina Mosun Koy v. Saroda Mohan Roy, 
L L. R., 21 C., 142, follcwing the decisi n of the House of Lords in the 
Peruvian Guano Company v. Dreyfus Brochers § Co., 92 A. C., 166, that a 
payment of revenue by a successful cleimant in possession was nota 
voluntary payment and was recoverabl2, though it was subsequently 
found that he was not eatitled to possession. At the time of the pay- 
ment he was in possession in good faita under a decree. In the casc 
under notice, at the tim2 of payment which we assume to have been 
bona fide made, thére'was no decision m his favor which would give 
him the interest which would justify the payment. But there was a 
claim made by him and that was being enquired into. The claim, no 
doubt, was ultimately foand against. A slight extension of the principle 
of the Privy Council case would undoubtedly justify the decision. 
Although we are inclined to think that the claimant had no interest in 
the property at the date cf payment, strictly speaking, it seems just*to 
hold that in equity and good conscience he was entitled to recover, 


Kali Pado Mukei.ee v- Dino Nath Mukerjee, I: L. R., 25 C. 
315. The decision iz this case does not uppear to us-to be altogethor frec 
from difficulty. The Munsif’s locni jurisdiction was reduced, and a 
question as regards the jerisdictién to « xecute a decree in a suit which 
would not have been tr iable if the limitation as to jurisdiction had been 
in force at the date of tho action by thas Court, was raised, 
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` The Qhief Justice and Banerjea, J., are of opinion that the court which 
passed the decree not having ceased to exist is to have jurisdiction to ` 
execute it; and, therefore, the new Court having jurisdiction over the 
excluded area was not the Court to egecute the decree. This is plausible 
enough, But suppose it was a decree for land unlike the case under 
notice where the jurisdiction depended upon the cause of action and the 
residence of the defendant and the jurisdiction of the court was cut 
down and the land fell within the jurisdiction of another court, can it 
be said that the- court having ceased to have jurisdiction to try has 
jurisdiction to execute the decree ? Supposing no new court was sub- 
stituted for the excluded atea, can it not be said that the court had 
ceased to exist for that area? Or suppose the pecuniary limit was cut 
down and the decree was for a larger amount, it seems it may be said 
with propriety that the court has ceased to exist or to have jurisdiction. 
The same reasoning would suggest that the execution in the case under 
notice was rightly had in the new court. 


Radha Rani Dassi v. Brindabun Chundra Basack, I. L. R., 25 
C., 320. A conditional order -for a certificate of succession upon the 
appellants giving security was held not appealable under tho Succession 
Certificate Act in Bhagwaniv. Manni Lal, I. L. R.,13 A., 214. This case 
was followed by Subrahmania Aiyar, J., but dissented from upon a 
Letters Patent appeal by the Chief Justice and Benson, J., and in another 
ease by another Division Bench, Ariya Pillai v. Thangammal, I. L. R., 20 
M., 442. We think the Calcutta Judges have rightly refused to follow 
the Allahabad decision. ` l 





SUMMARY OF RECENT CASES. 
Trade competition— Under-selling, 
È Ajello v. Worsley, [1898, I, Oh. 274, per Stirling, J.J ` 


The plaintiff was the manufacturer of pianos of a particular type 
called the Brittania model type. The defendant, aretail dealer, advertised - 
for sale of pianos of the plaintiff's manufacture at the same price at which 
the plaintiff-was supplying the same to the trade, and he continued this 
advertisement even after he ceased to have in stock’any pianos of the 
particular type and after the plaintiff had refused to supply him-with the 
same. The result. of this was that other dealers gave up their dealings 
with the plaintiff who immediately instituted an action asking for an 
injunction to restrain the defendant from ' issuing the advertisement. 
Stirling, J, before whom the case came on ne disposal, held, that the | 
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plaintiff had no cause of action, as, even supposing that the advertise- 
ment amounted to a misrepresentation shat the defendant had pianos of 
the particular model in stock,—such misrepresentation was not the cause 
of damage to the plaintiff's trade.. 


The owner of any property is at liberty to sell or dispose of it for 
such consideration as he thinks fit and either at a profit or loss. The 
motives of the owner for-co acting cannot be inquired into. Further, any 
l person may sell or dispose of or offer for sale, any goods of which he is not 
possessed, but which hə expects or haves to acquire, and for any price 
he pleases and manufacturers have no right to complain that it in this 
respect affects their trade so long as tkey cannot trace the damage done 
to their trade to any fraud or misrepre:entation practised on the public 
with respct to their goods. 


Executor—Right of retrainer in specie, f 
In re Gilbert ; Egparte. Gilbert, [1398, I, Q. B., 232,] per Wright, J. 


@ died insolvent, having by his will appointed his wife executrix of 
his will. His wife was one of his creditors and the debt duc to her far 
exceeded his assets. The executrix proved the will and took possession 
of all the assets without converting them. Another creditor of her hus- 
band applied to her far particulars of -he deceased’s estate to which she 
replied by a letter in which she claimed to retain the whole estate for 
payment of her debt. ‘Thereupon, thecreditor presented a petition under 
the Bankruptcy Act, became the trustee in bankraptcy and took posses- 
sion of the estate. In a suit by the exsecutrix for recovery of possession, 
held by Wright, J., that as the debt dre to the executrix far exceeded the 
value of the testator’s'assets, she was mot bound to realise the assets, îi. e., 
convert them into monsy, before ex-rcising her right of retainer, but 
was entitled to retain the assets in spacie in satisfaction of her debt. ` 


Inzome tae—Forzign principal. 


“Watson v. Sandie and Hl, (1898, I, Q. B., 326.] 


The respondents were commission merchants carrying on business 
at Liverpool and they used to get corsignments of goods for sale from a 
merchant in the United States. The respondents invoiced the goods to 
their purchasers in their own name guaranteed payment by their pur- 
chasers and remitted to their prinépals the proceeds of the sales less 


r 
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their commission charges and expenses.’ Ona claim by the crown A, 
the foreign principals for payment of income tax :— 


Held, that though as between the purchasers and the ee 
there might be a presumption thats thé respondents were the vendors) 
there was no corresponding presumption as between the foreign principal: 
and the respondents, that the property in the goods had passed from the 
principal to the agent and that, consequently, the sales by the respondents 
were as between them and the foreign principal made on behalf of the prin- 
cipal and that, consequently, the latter was liable to pay the tax claimed. - 


Practice— Misjoinder of causes of action. 


Gower v. Couldridge and others, [1898, T, Q. B., 
348, CO. A.] 


The plaintiff was a shareholder of acompany of which the defendants 
were the directors. The plaint alleged a fradulent conspiracy by two of- 
the defendants to promote a company to buy up a worthless business, 
As against the third defendant the plaint contained a statement of a ` 
statutory liability but he was not charged with being a party to the con- 
spiracy. There was also a.charge as against all the defendants of false 
and fradulent representation in the prospectus of the company. The suit 
was one for damages as against all the defendants — 


Held, (in the Court of Appeal) that the suit was bad for misjoinder 
of causes of action. j 


Sale of partnership assets—Goodwill. 
Jennings v. Jennings, [1898, I. Ch. 378 per Stirling, J.] 


The case of Trego v. Hunt (1896, A. ©. 7) has established that 
where a person sells the goodwill of his business, he may set up a rival 
business, but he is not entitled to canvass the customers of the old firm, 
and may be restrained from soliciting any person who was a customer 
of the old firm prior to the sale to continue to deal with the vendor or 
not to deal with the purchaser. This rule is only an application of the 
general principle that a, man may. not derogate from his own grant, 
—may not pocket the price and then recapture the subject of sale,— 
and arises out of the relation of vendor and.purchaser, In the pre- 
sent case, A, the member of a partnership firm of A. and B. brought 
an actionagainst B, for-rescission of the partnership on the ground of 


7 
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misrepresentation by B. The action was, however, compromised on the 
terms that the partnersk-p was to be dissolved, that A. was to get 1,200 £ 
and that B. was to retain the assets. The goodwill of the business was 
not specifically mentionelin the compromise. B., subsequently, brought 
sn action for an injunction restraining A. from canvassing the customers 
of the old firm. Upon notion for an interlocutory injunction :— 


Held, that, upon the facts above stated, the relationship of vendor 
and purchaser existed besween A. and B., that the word assets was a com- 
pendious expression for the aggregate of the several items of property 
belonging to the partnerskip and thai an agreement for the sale of such 
assets would in most cases have the same effect as if the several items 
of property were specifically mentioned including the goodwill and that, 
following Trego v. Huné, B. was entitled to the injunction sought for. 


Covenant ruming with the land—Private Residence. 
Hobson v. Tuiloch, [1898, I. Ch., 424. per. Romer, J.] 


The plaintiff was the owner of two premises—‘‘ Runnymede ” and 
“ Whitefriars,” both forming part of a purely residential estate and he 
conveyed the latter to J. S. subject to a covenant on the part of J. S. 
“ not to use and occupy or permit to be used or occupied the said messu- 
age or dwelling-house for the ‘purpose of any trade or manufacture, or 
for any other purpose than a private residence.” The defendant pur- 
chased the house in qrestion from J. S, for the purpose of utilising it 
as a boarding house for scholars attending a school kept by him in the 
neighbourhood, Plaintiff sued for an injunction restraining the defend- 
ant from breaking the covenant :— 


Held, (by Romer, J.) that the user converted the house from a 
private residence to the business of a boarding house and that the plain- 
tiff was entitled to the njunction sought for. 


Vendor and purchaser— Default,” meaning of—Delay in completion. 
In re Woods and Lewis’ Contract, [1898, I. Ch. 433 
` per Romer, J.] 


The plaintiff had sgreed to Sell certain leasehold premises to the 
defendant and the sale was to have been completed on the, 3lst August 
1897. The contract to sell contained a clause to the effect that “ if from 
any cause whatever cther than the default of the vendor the purchase 
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shall not: have. been completed ‘on the- 31st August, the purchaser 
shall pay tothe vendor interest . . .. until the completion of the 
purchase.” On the delivery to the purchaser of the abstract of title, it 
appeared that there was a defect inethe title which was immediately. 
brought to the notice of the vendor who at once took steps to rectify tho. 
defect. The defect was not known to the vendor at the date of the 
contract, nor-was the defect so obvious as to make ignorance on his part 
inexcusable or unreasonable. The defect was cured and the purchase 
completed only in November, 1897. The plaintiff claimed interest for 
the intervening period and the defendant refused on the ground that the 
delay was caused by the default of the plaintiff within the meaning of ` 

‘the terms of their contract; Romer, J., held-that the delay in question 
was not due to the default of the sender 


se Default, ” as defined by Brown, L. J. In re Young and Haan s 
contract (31 Ch. D. 168) “is a purely relative term just like negligence. 
It means nothing more, nothing less, than not doing what is reasonable 
under the circumstances—not: doing something which you ‘ought to do; 
having regard to the relations which you cccnpy towards the other 
persons interested in in the transaction,” 


Sa nT of will— Absolute gift- 
Inve Jones. Richards 2. Jones, [1898, 1 Ch, 438 per Byrne, J.] 


‘Itis an established rule of construction that, where a gift is made 
in terms to a person absolutely, that can only be reduced ‘to a more 
limited interest by clear words cutting down the first estate. The rule 
though simple in the statement is very difficult in its application, and 
it is very doubtful whether Byrne, J., has properly applied the rule in 
the case before him, A testator by his will gave all his property to his 
wife. “ for her absolute use and benefit, so that during her lifetime for 
the purpose of her maintenance and support she shall have the fullest 
power to sell and dispose of my said estate absolutely. After her 
death, as to such parts of my........ estate, as she shall not have sold or 
disposed of as aforesaid, subject to my wife’s funeral expensesI give 
NGANAN the same ” in trust for sale for the benefit of other persons,” The 
wife was appointed sole executrix. The wife took possession of the 
whole estate and at her death sho disposed of it by her will. In a con-. 
. test between the-legatees of the husband’s will and her own :— 


Held, (by Byrne,J.) that the widow took an absolute interest in- the 
estate and that-it passed under her-will. 
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Election—Recount of votes—Onus of proof. | 


Lord Monkswell and others v. Thompson, [1898, 
I. Q. B.479.] 


There were five sea s vacant in the School Board of London for the 
Chelsea division. There were eight camlidates who applied to be elected 
for the same. Atan election held te fil up the vacancies, five of the 
candidates were duly elected according to the number of votes they had 
secured, the polling offcer publishing their names in due course as 
elected. After this publication, a petition was presented by the candi- 
date who was the sixth m the poll against the election of the person who 
stood fifth on the poll on the allegation that certain votes given in favour ` 
of the plaintiff were ercneously rejected or counted for the defendant 
or some other candidate by the returning officer and that by reason of 
such mistakes the resul. of the poll had not been duly ascertained and 
that, if the votes had been properly counted, he would have had a 
majority of lawful and 7alid votes. A recount was accordingly made 
of the votes given for tae plaintiff and the defendant alone, and it was 
found that the petitioner had a clear majority over the defendant. The 
votes of the other candHates were not recounted. The defendant con- 
tended that what the plaintiff had done was not enough and that he 
must go a step further, aave the votes of all the candidates recounted, 
inasmuch as it was protable that his voses had been wrongfully added to 
the other four candidates who had beer: declared elected by the polling 
officer. The petition of the plaintiff had not made the other four candi- 
dates parties, neither hed the defencars taken any steps to bring them 
before the court within the time allowed by law for the purpose :— 


Held, that the pefitioner was entiled to the fifth seat, and that it 
was enough for him to cstablish that he had more votes than the defond- 
ant, and that ib was unecessary, so faras he was concerned, to recount 
the votes given for the other candidate. 





Practice—Service of writ—Sercice according to contract. 


Montgomery, Jones and Co. v. Liebenthal and Co., 
(1898, I Q. B. 437 C.A.) 


The plaintiffs were corn merchanzs carrying on business at Liver- 
pool and the defendant:. were merchanzs residing and carrying on busi- 
ness in Scotland. The defendants had agreed to sell a cargo of wheat 
go the plaintiffs, and “shat contrac: contained a stipulation that all 
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disputes arising out of the contract should be referred to two arbitrators, 
that any party to it shall for the purpose of such proceedings be deemed 
to be resident at the office of London Corn Trade Association and that 
service of proceedings upon a parfy residing or carrying on business 
in Scotland or Ireland, by leaving the same at the office of the London 
Corn Trade Association, together with the posting of a copy of such pro- 
ceedings to the address in Scotland or Ireland shall be deemed good 
service, t.e., good personal service. Disputes arose between the parties 
as to the non-delivery of the wheat in accordance with the contract and 
_ were referred to arbitration, and an award was made in favour of the ~, 

plaintiffs. The plaintiffs issued a-writ in execution to be served against 
the defendants within the jurisdiction and served it by delivering a copy 
thereof to the Secretary of the London Corn Trade Association at the 
office of the association in London and they also sent a copy of the writ 
by post to the defendants at their address in Leith. The defendants 
applied to the judge at chambers to set asido the service as being 
illegal — 

Held, that the service was proper and that generally the parties can, 
as regards the mode.of service, contract themselves out of the rules of 
practice, and may appoint a person as agent to accept service, so long 
as they do not ask the court to do something which it is sa 
from doing under the rules. 





JOTTINGS AND CUTTINGS. 


We beg to acknowledge with thanks the following publications :— 


The Albany Law J ournal for May (in exchange). 
The, Calcutta Weekly Notes for May and June (in eachange). 
The Allahabad Weekly Notes. for May and June (in exchange). 
The Green Bag for May and June (in exchange). 

a The Canadian Law Times for May (in exchange). 
The Harvard Law Review for May and June (in ewchange). 
The Canada Law Journal for May (in exchange). 


The Educational Review for May (in exchange). 


* 
* * 


Di Mmmis.—It is not often that an article by a law student 
receives judicial notice, and go the following, from Farrington v. Putnam; 
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90 Me. 405; 38 L. R. A. 339, will be red with curiosity on account of 
its condescension and the mild damnazion of the student’s views :— 


“The complainants yaote in their rief an article in the ‘ Harvard 
Law Review’ (January, TE96), in which the writer, who was said at the 
argument by counsel fr complainants to be a recent graduate of 
Harvard Law School, favors, upon the acmittedly doubtful questions, the 
view taken in the J[cGr=w Case, and rot that adopted by the United 
States Supreme Court.. But the writcr makes no allusion to the fact 
that the opinion in his favorite cas> vas based on certain stringent 
statutes of New York affcting the testamentary capacity of the testator 
to give, as well as upon zas lack of akilEy in the donee to receive, while 
a different question was oresented in Jees v. Habersham, 107 U. S. 174, 
27 L. ed. 401, in which £r. Justice Grati wrote the opinion. The writer 
also asserts that the later case receive but slight consideration at the 
hands of the Court, he exidently not being aware that the same case was 
first deliberately consicered and decidad by the Circuit Court, where 
Bradley, J., of the Swcreme Court celivered the opinion, Gray, J., 
stating that fact in the =rst line of h-s own opinion ”:—Zhe Green Bag. 

Extraordinary wills:—Crematior causes are becoming quite common 
in English and Continzaial wills; bu- many of them are ignored by 
the relatives. Many tetators now make some provision in their wills to 
ensure their not being Juried alive. Eor instance, the late John Blount 
Price, of Islington, dirzzted that four days after his death two skillful 
surgeons should be pail$25 each to perform such operation on his body 
as would kill him in case he were vet alive. The Viscount de Carros 
Lima directed that ha body should be watched by his heirs until 
decomposition set in. 4 similar provis.on was made by an Irish gentle- 
man, who died last year A Vienna millionaire seemed to have.a horror 
of darkness, for he prcrided not ony Shat the vault in which his body 
was to be, should be lighted by electricity, but that the coffin also should 


be similarly illumined. Lord Newborcugh made provision for two sepa- 
rate interments, l 


One finds it diffinlt not to fhiak harshly of the man recently 
deceased in this State. who in his will left his property to “ the woman 
who lives with me,” reaning by thas his true and lawful wife. Not 
long ago a Boston men died, whose will left his wife penniless- unless 
she married again wishin five years. the reason given for this proviso 
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being that he wanted somebody else to-find. 6ut how hard it was to live 
with her—truly a monstrous revelation of post-mortem spite,- and one- 
that any decent court ought to set aside :—The Green Bag. 

-A learned lawyer :—A -lawyer of bland manners, who was better 
known for his faculty for getting business than for his conception of the 
bearings of an author rity from the books, was one day arguing a motion 
before a very patient judge. . He had quoted from four or five decisions 
and had said nothing that had any application to the case in hand. 
Pointing to a long row of volumes in calf binding on the table-he 
exclaimed : “Your Honor, if these cases I have read to you are not 
just in point, I would have you know that I’ve got all-these other ‘ones 
here that are equally satisfactory 1” :—The Green Bag. 


: . ea 
A woman witness :—“ Now,” said the lawyer who was conducting 
tlie cross-examination, “ will you please say how and where you first met 
this man ? ” 
“I think,” said the woman with the sharp nose, “ that it was ”— 


“Never mind what y you think,” interrupted the lawyer. “ We want 
facts here. We don’t care what you think and haven’t any time to 
waste'in listening to what you think. Now please tell us where and 
when it was that you first met this man.’ ” 


The witness made‘no reply. 


Come, come,” urged the lawyer, “I demand an answer to my 
question.” 


Still no response: fio the witness: 


“ Your Honor,” said the lawyer, turning tò the court, “ “I think I 

am entitled to an: answer to the question I have put, 4 
u The witness will please answer the question,” said the court. , 

“ Can’t, ” said the woman. 

“Why not ?” ; ip : 

“ The court doesn’t care to hear what I think, does ib?” 

66 No. ” 

“Then there’s no use questioning me any Hran I am not a 
lawyer. I can’t talk without thinking.” 

So they called the next witness:—The Green Bag. 


-~ ` 
KOK 
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A Judge cogitating audibly :—The story is told that a certain judge 
who, during the'plea of a rather prosy lawyer, could not refrain from 
gently nodding his head in sleep, was caaght at this by the lawyer, who 
looked significantly at him. e i 


“Perhaps,” said the judge, testily and prevaricatingly, “the 
counsel thinks the court was asleep, brt he may be assured that the 
court was merely cogitating.” 


The lawyer talked on, Presently the judge, again overcome by his 
somnolency, noded off and aroused himsalf with a little sudden snorting 
snore. 


“If it please your honor,” said the awyer, “I will suspend my plea 
until the court shall hare ceased to cogitate audibly :—The Green Bag. 


* E 
KK 


Attaching a dead boly for debt — Ar interesting question has arisen 
in Pennsylvania in comnection with tae cremation of the remains of 
George W. Ferris, the inventor and constructor of the great Ferris 
wheel at the Chicago World’s Fair. A statement in a Pittsburg paper, 
to the effect that the body of Mr. Ferrie was being held in the crematory 
of Undertaker Sampson, in that city, for the unpaid funeral expenses 
contracted something over a year age l-d the New York Sun to declaro, 
with characteristic vigor, against what, it termed the pernicious practice 
of arresting or attaching the dead boly of a human being upon any 
debt or demand whatever. It is a well-known principle of the common 
law that to seize a dead body on preteace of arrest for debt is contra bones 
mores, and an extortion on the relatives (4 East, 460). And in some 
States there are statutes declaring it 30 be a misdemeanor to attach or 
seize, under execution, a dead body (Cel. Penal. Code, § 295; Me. Rev. 
St., ch. 124, § 26: Mass. Pub. St. 20", § 46; R. I. Pub. St., § 3222). 
The law wisely places upon the rext of kin the duty of providing 
decent burial of the body, the health end protection of society being the 
controlling consideration in such cases, As public policy demands the 
burial of decaying human remains, it vould be manifestly improper, as 
well as dangerous, to allow the bur-al to await a settlement of the debt, 
no matter for what purpose it might have been incurred. The question 
arises, however: Is the holding of a dead body for debt a different thing 
from holding the incinerated remains of such body? In the case in 
point it appears that the undertaker Evoperly performed his duty and 
reduced the mortal remains of Mr. erris to a few handfuls of ashes. 
His bill for such service not having been paid by the wife or other 
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relatives, the ashes continue to do duty as “collateral.” In answer to 
the- objection that to hold human remains as security for debt is none 
the less against public policy, although the inevitable reduction of the 
body to dust has been hastened bythe purifying influence of fire, the 
Philadelphia Press remarks: “A principle or policy of law which is 
manifestly right when applied to a decaying and putrescent body is 
wholly inapplicable to innocuous and impershable ash. A crematory is 
a manufacturing establishment where corruption puts on incorruption 
and mortality is eénverted into a material which, if protected, will last 
indefinitely. It is hornbook law that a bailee for hire; who by his skill 
and labor imparts an additional-value to the goods, has a lien upon the 
property for his reasonable charges. If the miller who converts a far- 
mer’s wheat into flour, or.a tailor who makes a serviceable suit out of 
cloth brought to him, may retain the product until he is paid his charges, 
why may not the owner of a crematory have a.lien for the value of his 
labor on the ashes which he has purged from everything that-can pollute 
the atmosphere or in any way contaminate or harm thé living ? es 


The Press, it cannot be denied, makes a very clever and ingenious 
argument in behalf of the alleged bailee in this case—the crematory 
company—but we have serious doubts whether the highest court in any 
of the States would be willing to give their assent to the proposition it 
lays down. It can hardly be claimed that the crematory company, in 
the case in point, is in any true sense a “ bailee for hire.”. No one will, of 
course, deny that such a bailee, who receives chattles or materials to be 
repaired or manufactured, has a lien upon the property for his services; 
but it may well be doubted whether the reduction of a dead body to 
, ashes imparts any additional value to the remains. The most serious 
objection, however, to the application of the principle of bailor and 
bailee to the case in point seems to us to be found in the necessity of 
classing human remains as commercial products. Such remains, in the 
nature of the case, can have no value other than a sentimental one, 
constituting, as they do, the last earthly remnants of the departed, and 
precious only as they recall to memory the intimate and tender relation- 
ships that once existed. To class such remains with wheat, corn, oats 
or other products of well known commercial value would be revolting 
in the extreme, doing violence to the most sacred of human relation- 
ships. ' It would be very easy for the crematory company.to collect its 
charges in advance, before undertaking the process of reduction, but to 
give it a lien on the remains for its charges is something which we do 
not believe either the legislatures or the courts are yet prepared to 
assent to. This precise question has never been, so far as we are aware, 
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passed upon by the couris in this sani It ought to be :—The Albany 
Law Journal, 


X 2 s 

English Criminal Evidence Bill:—The Criminal, Evidence Bill ha 
been introduced in the House of Lords by the Lord Chancellor, and 
its text has been published, The prmcipal provision is that every 
person charged with an offence, anc the wife or husband, as the.case 
may be, of the person so charged shall 5e a competent witness at every. 
stage of the proceedings, whether the person so charged is charged 
solely or jointly with any other p2rcon. There are these provisos: 
(a) A person so charged. shall not be called as a witness in pursuance 
of this Act without his.consent. (b) Tle wife or husband of the person 
so charged shall not, save in this acs mentioned, be called asa witness 
in pursuance of this act, without the ccnsent of the person so charged. 
(e) Nothing in this act shall make & rusband compellable to disclose 
any communication made to him br Lis wife during the marriage, or 
. a wife compellable to disclose any commmunication made to her by her 
husband during marriage. (d) A pezscmcharged and being a witness in 
pursuance of this act shall not have tLe right to refuse to answer any 
question on the ground. that it would tend to criminate him as to the 
offence charged. (e) A person called as a witness in pursuance of this 
act shall not be asked, and if asked, shall not be required to answer, 
any question tending to show that an7 person charged has committed 
or been convicted of any offence othar than that wherewith he is then 
charged, or is of bad character, nn-es (i) the proof that he has com- 
mitted or ‘been convicted of such other offence is admissible evidence 
to show that he is guilty of the offencs wherewith he is then charged ;- 
or (ii) the person charged has asked question of the witnesses for the 
prosecution with the view to establish his good character or called wit- 
nesses to his good character, or otherwise has given evidence of good 
character; or (iii) the person charged and called as a witness has given 
evidence against any other person charged with the same offence. 


2. (1) The wife or husband of = person charged with an offence 
under any enactment mentioned in the schedule to this act may be called 
as a witness without the consent of tne person charged. (2) Nothing 
in this Act shall affect a case where the wife or husband of a person 
charged with an offenee may at commen law be called as a witness with-. 
out the consent of that person :—The Ilbany Law Journal. 
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Repartee On The Bench.—Johh: Toler; Harl of Norbury, who was 
Chief Justice of the Court of Common Pleas in Ireland from 1800 till 
1827, has the reputation of having, for many years,,enlivened. legal pro- 
ceedings with brilliant drolleries. Mere are some of Lord Norbury’s 
mots, as.collated by the Law Times : 


Dr: Tory, the Roman Catholic: aechbtation: of Dublin, was noted for 
his hospitalities. A Mr. Æneas MacDonnell: was leaving the archbis- 
hop’s house, where he had' been dining; and-as‘he went out, Lord Norbury, 
who was. passing by with a friend: observed him. ‘There goes. the 
ancient warrior,” he: said. “Wiliab do you mean?” was the reply. 
“ The pious Æneas returning from the sack of Troy.” 


Lord Norbury had a country neighbor whose cattle often roamed on 
his grounds, but when Lord Norbury’s cows returned their visit he was 
immediately threatened with an action. ‘Forgive us our trespasses,” 
he wrote somewhat irroverently,. “as we. forgive them that trespass 
against us.” E 


On hearing, as-ho was walking down to court, tbat a'erowd:! whielr 
he perceived-on the quay near the Four Courts was gathered together 
from the circumstance of a tailor having been rescued from suicide by 
drowning. ~“ What a fool;” exclaimed the Chief. Justice, “to leave his 
o goose for a cold: duck.” i 


soe 


‘He was on one occasion riding with a friend named Spear, kl was 
mounted on a fast-trotting horse. “ Yow should;” saidithe. Chief J: cies 
“call that quadruped Shakespeare.” 


-A gentleman haying boasted in lits presence of having shot seventy 
hares before breakfast, Lord Norbmy caused a laugh by observing very 
drily, “I daresay you fired aba wig.” f 


An attorney having died in straitened. ofreametances,, a collection 
was made for the. payment of his funeral expenses. “How much: will 
satisfy you?” said. Norbury. to_one of the collectors, “A shilling, will 

' be’sufficient,” was the answer: “ Well,, here ista-guinea; go and bury 
one-and-twenty of them.” 7 ` ; 

Having” sentenced a criminal-to “death in the usual’ form, he was 
surprised by the condemned man’s exclamation; “A long day; my lord!” 
“You shall have it,” was the reply; ““thisis the twentieth of June— 
to-morrow will be the longest day in the year,” 


On an action brought against a: man. named Paul, several-letters of 
the defendant were. putin evidenco. The jury: expressed a wish‘ to-seg 
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them. “By all means,” replied Lord. Norbury. “Send up those ‘ Epis- 
tles of Paul.” 2 


Lord Norbury hac a country | hous in Cabra, a abad of Dublin, 
but few were ever entertained by’ iin, “hough from the apparent hearti- 
ness of his invitations ane would hava believed him to be a most hosfita- 
ble man. A story is tdd of an old gertleman dnd his wife having res- 
ponded to the usual good-natured quzstion, “ When will you spend a 
few days with me ? ” by going to Lozd Norbury’s residence with band- 
boxes and portmanteaws. Lord Norbrry, with great presence of mind, 
on seeing these preparetions for their sojourn, came immediately to the 
hall door; “Now, my dear friends, this is so kind of you. TIl really 
take no‘excuse; you mast positively oblige me by staying to dinner :”— 
The Albany Law Journel. 

Agency—Bunks—BRraft for Collecton.—The plaintiff placed a draft 
for collection with à bank. The bans exercised reasonable care in the 
selection of sub-agents necessarily emp_oyed to do the work, and season- 
ably transmitted the draft throug such sub-agents to the place of 
payment. Held, that >n default of ene of these sub-agents the bank 
was not liable to the plaintiff for the amount of the draft. Irwin v. 
Reeves Pulley, Oo., 43 N. E, Rep. 602 (Ind); State} National Bank v. 
Thomas Mfg, Co., 42 S W., Rep. 1016-(Tex.), 


There is much coaflict of authorisy as to the lability of a bank to 
one who deposits with -t a draft for co lection in a distant place. In tho 
federal courts, in New York, and in scme other States, the bank is held 
to be an independent contractor, aad so liable to the depositor for any 
default of its corressondents.  Dazehange National Bank, v. Third 
National Bank, 112 U S., 276; Allen 7. Merchants’ Bank, 22 Wend. 215. 
- In other States the dactrine of the principal case prevails. Dorchester 
Bank v. New England Bank, 1 Cuch.177. The question is really one 
of fact, It would seem that from tke nature of the case there is an 
implied authority forthe appointmert of sub-agents by the collecting ` 
bank. The latter is rot expected to xollect personally, and the better 
view seems to be that it ought not te be held to anything more than 
reasonable skill and ordinary diligence in the selection of its correspon- 
dents. Mechem on Agency, § 514:—Harvard Law Review, l 


mi 
a8 


Contracts—Implied Promise tv Pzy for Services.—The plaintiff per- 
formed work for the defendant, at the latter’s request, At the time 


z 
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the plaintiff intended to make charge, as he expected to receivo 
employment from the defendant. The defendant did not know of the 
plaintiff's intention, but had made no agreement to pay. Held, the 
plaintiff could recover the value of lgs services.” Thomas v. Thomasville 
Shooting Club, 28 S. E., Rep. 293 (N. C.). 


If both parties understood that the services were to be gratuitous, 
ofcourse the plaintiff could not recover. No legal obligation would be 
created by the performance of work which was intended and received as 
a gift. Osborn v. Guy’s Hospital, 2 Str. 728; Collyer v. Collyer, 118 N. 
Y., 442, But in the absence of agreement or special relations between 
the parties, when one person does work for another, at the latter’s 
request, there is an implied promise to pay for it, A secret intention to 
make no charge does not make a gratuity of that which’ would other- 
wise create a legal obligation. At most, such intention only shows 
that, under certain circumstances, the one who did not work was 
willing to waive-a legal right which he might enforce if he desired. 
Baxter v. Gray, 4 Scott N. R., 374; Heanor, Rope aka 315 
et seq. ‘—Harvard Law Review. 


+ 


+ 

Contracts —Specijtc Performance—Statute of Frauds—A aud B 
entered into an oral contract as to certain land. B alone signed a 
memorandum sufficient to satisfy the Statute of Frauds, Held, that A 
was entitled to specific performance, for by bringing the suit, plaintiff, 
in writing, consents to the contract and makes the remedy as well as 
tho obligation mutual Central Land, Co. v. Johnston, 28 S. D., Rep. 175 
(Va.). l l 
The case is interesting as overruling Wood v. Dickey, 90 Va. 160, 
which seems to be the only decision contra in any court, although some 
_ of the earlier cases contain dicta to tho same effect. The decisions are 
usually put on the ground that plaintiff, by bringing the action, makes. ’ 
the remedy mutual. A better reason would appear to be that the me- 
morandum on plaintiff’s part can be made at any time, and the bill itself 
may be regarded as one, This is suggested in Story, Eq. Jur. § 755, and 
adopted as the proper ground in Browne, St. Frauds, § 366, where the 
authorities are collected — Harvard Law Review. 


wis 


_ Contracts—Stranger to the Consideration—Sole Beneficiary.—The des 
claration alleged that defendant offered the services of his stud-horse 
for a certain sum, and further agreed to pay $ 750 to the owner of the. 
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first of the foals of said stallion thafskould: trot a mile in-two minutes: 
and thirty seconds. Onz-P’bred his:maze to-this stallion, andi sold: the 
foal to plaintiff to whom, om performance of the condition, defendant. re-- 
fused: to pay thes$ 750. On-demurger, © was held’ that. the declaration 
stated a cause of action. Whitehead v, Bargess,.38,Atl.. Rep. 802 (N. J.) 


The.court construed the:contract toamean that.the money was.to be 
paid to.the person. who. should own the colt at the. time it-should: trot. 
the.mile, Perhaps a moze-natural-constzuction would be that the money- 
was. to be paid: to the:-cwner of the: dam, ins which. case the contingent 
right of action would se impliedly: assigned. by: the sale: of the colt.. 
On the construction: adopted by the court, the plaintiff was:clearly a. 
_ sole beneficiary though 2 stranger to.tie-consideration.. Earlier cases. 
in New Jersey: establisa the doctrine of Lawrence: v: Fow,.20 N. Y. 268; 
that a third: party. may sue at. Jaw. om a contract made: for: his: benefit, 
provided the promise looks tothe satisfaction of a valuable-claim of, the 
third person agdinst tha: promisee. Laing, v: Lee, 20 N. J. Law, 337; 
Joslin v. New Jersey Oar Spring, Co., 36.N. J. Law; 141. The New York 
courts, resting the docsrine on the principle of subrogation, refuse to 
extend it to actions braaght by a sole L=neficiary. Buchanan v. Tilden, 
39 N. Y. Supp, 228. Ir the present case this distinction was not taken, 
the court treating, Joslir. v. New Jersey-Car Spring, Co:, supra, as necessa- 
rily. controlling the-question toBedecided, There appears to be no other 
case in New: Jersey according a right of action to a:sole beneficiary :— 
Harvard' Law Review, 


ps 
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Property—Reigistry of Deeds—Ncice.—A sold land to B,-and later. 
to C, who recorded his deed first. After B’s deed was ou record, G 
mortgaged the land for value to D, wio was ignorant of ‘B's claim. D 
_ then recorded. Held, that D’s title would prevail over B’s, if C bought 
| without notice of thé previous deed to B, otherwise not. Parrish v. 
Mahany, 73 N. W. Rep. 97 (S. D). ` 


The South Dakota. statute makes every, deed-of land: void against “a 
later bona fide purchaser for: value. whose deed is first recorded. Taking 
this literally, C” woulé. be protected. and: could pass- good title; if he 
bought in good faith; but if not, he would not. be protected, nor would. 
D, since the latter’s deed was not first recorded. The decision might 
have been put on this narrow, porheps too narrow, construction of the 
statute..” The-court,. however; gaes on: the-ground: that D, having’ con- 
structive-notice of the: earlier: deed:ta:B, mnst at, his peril aoran Cc 
_ bought bona: fide. This iasbegging tke-question; as it is much disputed: 


PARTS Wd vL] THE MADRAŞ,LAW JOURNAL: 251 


whether a grantee‘has notice fof ank deedsibya'grantor under whom he 
claims, if ecorded:after thedeed.by hatigrantor which is in the grantee’s 
chain of title. ‘Conn. v. Bradish, 14 Mass:296 Morse v. Curtis; 140-Mass. 
112; Fallass x. Pierce, 30 Wis. 44%; Woods v. Garnett, 72 Miss. 78. 
Another branch of the:same general question was touched on in the dis- 
cussion of Bennett w. Davis, 38 Atl. Rep. 372, in 11 Harvagp Law Review, 
344 :—Harvard Law Review. 


Property—Tenant at Will—Notice to Quit.—The plaintiff was A’s 
tenant at will. A conveyed the premises to B, and B received rent 
from the plaintiff. B afterward leased part of the premises to C, and 
the plaintiff was forcibly ejected by the defendant, C's servant; withont + 
notice to quit. Held, the plaintiff's tenancy was terminated by the lease, 
and he could not maintain trespass quare clausum. ° Seavey v. Oloudman, 
38 Atl. Rep. 540 (Me). Š 


Upon payment of rent to B, the plaintiff became B’s tenant at will. 
Anderson v. Prindle, 23 Wend. 616. So the question for the court was 
whether a landlord could terminate a tenancy at will by a lease of part - 
of the premises, without giving the statutory notice to quit, The 
result reiched, that the statute did not apply to the present case, and 
‘that the tenancy was terminated by the lease without notice, seems to 
bein harmony with previous decisions in Maine and Massachusetts. It 
has been held that a tenancy at will is terminated without notice to 
quit when the landlord conveys the premises: McFarland v. Chase, 7 

- Gray, 462; Robinson v. Deering, 56 Me. 357; even if the conveyance is 
merely colorable; Curtis v.~ Galvin; I Allen, 215; so, too, when the 
landlord leases the whole premises: Pratt v. Farrar, to Allen, 519. The 
principal case provides one more way of escaping the requirements of 
the statute, As a result, there seems to be but little vitality left in the | 
statute, and the estate of a tenant at will ig as precarious as it was at | , 
common law :—Harvard Law Review. | 


g | wa 

Sales—Delivery—Second Vendee.—Apples were sold to the plaintiff 
but left in the possession of the vendor, who afterwards sold and 
delivered them to the defendant, an innocent purchaser. Held, the ' 
defendant was nob guilty of conversion. Cummings v. Gilman, 38 Atl. 
Rep. 538 (Me.). 


After the first sale the vendor is baileeand:the vendee bailor of 
the ‘chattel, -Whatever may be the right of the bailor’s assignee (10 
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Harvard Law Review, 57), itis well fot-led that the bailor may maintain 
trover against the purchaser from ih bailee. 2 Notes to Saunders, 
91, note,h. The defence to such an seton must rest on the ground that 
the vendee has been gui ty of fraud@in allowing the chattel to remain in 
the hands of the vendo and is, therebre, estopped from denying that 
the latter. is his agent ror sale. Jewetc v. Lincoln, 14 Me. 116. The 
vendee should have a reasonable time to take possession. Ingraham v. 
Wheeler, 6 Conn. 277, 284; Kleinschm dt v. McAndrews, 117 U.S. 282. 
Lanfear v. Sumner, 17 3lass, 110, seems to be the only case where a 
recovery has been refused unless fracd was shown, but this case has 
been severely and appazently justly criticised. Ricker v. Cross, 5 N. H. 
570; Meade v. Smith, 16 Conn, 346, 365; Taylor v. Boardman, 25 Vi. 
581 :—Harvard Law Review, 


Je. ké A Vaster of Irish Tegal repartee. 
& + x # * x 


We have narrated in a former art cle some of the passages at arms 
‘between Curran and the bench duricg his carlier years at the bar. 
When he attained an indubitable position as a leader he did not hesitate 
to rebuke a Chief Just-ce and a Lord “hancellor. He was addressing a 
jury in one of the state trials in 1803 with his usual animation. Lord 
Norbury, the Chief Jussice of the Common Pleas, who was presiding, had 
an evil reputation as “ a hanging judge” Curran observed that the Chief 
Justice shook his head in doubt or denial of one of his arguments. He 
paused and looked straight at the Chie Justice. “ I see, the gentleman,” 
he said, “I sce the motion of his lordship’s head: common observers 
might imagine that it expressed a difference of opinion, but they 
would be mistaken—i+ is merely accilental—belicve me, gentlemen, if 
you remain here many days you will yourselves perceive that when his 
lordship shakes lis hea there’s nothin in it.” Between John Fitz-Gib- 
bon, Earl of Olare, the Irish ChancelLbr, and Curran there was a deep- 
seated hatred extend_ng over the greater partof their careers. Fitz 
Gibbon had fought, when he was Attorney-General, a duel with Curran 
in a quarrel arising cut of a scene between them in the Irish House of 
Commons. Curran sañ that Fitz Gibhon on that occasion took deliberate 
aim at his heart, and he has stated tnat Fitz Gibbon’s hostility, which 
drove him out of practice in the Court of Chancery, entailed on him a 
loss of at least £30,000. One day, when it was known that Curran was 
to make an elaborate argument in Chancery, the Chancellor brought 
a large Newfoundlanc dog with him upon the bench, and, during the 
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progress of the argument, he lent his ear much more to the dog than 
to counsel, and at length began ostentatiously to fondle the animal. 
Curran stopped at once. ` “Go on, go on, Mr. Curran,” said the Chan- 
_cellor. “Oh, I bog a thousand pardons, my. lord. I really took. it for 
granted that your lordship wes employed in consultation.” 


Curran and Egan fought a duel, owing to some temporary estrange- 
ment, The meeting was, however, bloodless. Egan complained bitterly 
that the disparity of their sizes gave Curran an advantage. “I might 


as well fire at a razor’s edge as at him,” said Egan, “and he may hit me ' 


as easily as a turf stack.” “I wish, Mr, Egan,” said Curran, “to take 
no advantage whatever of you. Let my size be chalked vpon your side, 
and I am quite content that every shot which hits outside that mark 
should go for nothing ”— The Albany Law Journal. 


em 

Justice Brewer on “the Nations Anchor, ''—We take the liberty of 
` extracting the following address of Mr. Justice David J: Brewer, of the 
Supreme Court of the United States, at the Lincoln birthday célebration 
by the Marquette Club of Chicago, on the suggestive subject, “ The 
Nation’s Anchor ”—meaning, of course, the great tribunal of which he 
is a momber—from The Albany Law Juriah Justico Brewer spoke as 
follows : l l 


`“ Mr. Ohairman and Gentieman of the Marquette Club: This is the 
most cosmopolitan city on the face of the globe. Every citizen of 
Chicago admits the fact. Within its limits all ages of history are 
repeated, all nations and races are represented. Nothing of sight, sound 
or smoll has been known in time or space but has here its counterpart, 
Who has not heard of Babel, with its dissonant voices and its confusion 
of tongues ? But babel was only a kindergarten i in languages compared 
with Chicago, , The sense of smell is never disappointed. Germany may 
-boast of her many-scented city of Cologne ; but as the proud dweller by 
the stream which courses through your midst sniffs the evening breeze 
he challenges the world fora larger. variety or a greater intensity of 
smell, And with a prodigality of enormous wealth and a charity tem- 
pered by wisdom, you do not propose to appropriate all this fragrance to 
yourselves or to waste it on the desert air, but to distribute it freely 
among. the dwellers by the banks of the Illinois and in. the upper 
Mississippi Valley. 


“The wandering J ew finds here a home, and establishes himself in 
magnificence surpassing of Solomon in all his glory, having around him. 


9 
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all that monarch possessed, save 99% of his 1,000 wives, and, thanks to 
the capacity of the Chicago divorce courts, may have even a thousand 
-wives, provided he wil! take them consecutively and not contemporane- 
ously, © | . 


Two Pits and Corners. 


“ The ancient Joseph was thrown by his brothers into a pit, only to . 
emerge therefrom as a'successful speculator in Egyptian grain, but the 
Chicago Joseph throws everybody in your pit ard puts up a corner in 
wheat so immense as to make even a mummied Pharaoh groan with 
envy. 


“ I heard the Chief Justice of the United States, himself a citizen of 
this ‘no mean city,’.exultingly declare that Chicago had within iis 
limits more Poles than any city in Poland, more Bohemians than any 
city in Bohemia, more! Germans than any city in Germany save Berlin, 
more Irish than any city in Ireland except Dublin, more Italians than 
any city in Italy save Naples and Rome. And then I ventured to add, 
as a suitable climax, doubtless more saints and sinners than any places 
in the universe save heaven and hell. The Chief Justice promptly 
admitted the charge aa to the saints, but evidently thought that New 
York might be a successful rival in the matter of sinners. The air of 
sanctity which fills this room sufficiently attests from which class of your 
people this gathering has been summoned. 


“In this cosmopalitan character and in the heterogeneous elements 
of its population, Chicago but typifies the nation, of which itis the great 
central city, This is the one land towards which all nations move, and 
within whose borders every: race save the ‘ heathen Chinee’ finds wel- 
come anda home. John on Patmos doubtless had no apocalyptic vision 
of America, although he pictures it when he spoke of that ‘ great 
multitude, which no man could number, of all nations, and kindreds, 
and people, and tongues.’ It is the genius and mission of our country to. 
take these heterogeneous elements, these fragments of varied and oft- 
times antagonistic races, and weld, and fuse them into one homogeneous 
people, whose great achievements shall be equal rights aud universal 
liberty. 

~g Wisdom of the Fathers. 


“Ts this achievement within the reach of man? Yes, thank God, 
it is; made so by the grand conception of a written Consitutation and a 
pérmanént and independent judiciary. The fathers may not have fore- 
geen the marvelogs miugling of all races within our borders which the 
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century has accomplished, and yet ¥f they had foreseen it they could not: 
have devised a wiser system of government than that whiéh- placed in 
organic laws limitations upon the powers which a majority may exercise, 
and created a tribunal. ‘Separate frométhe law-making body to determine 
at the instance of any citizen whether those limitations have been passed- 
Power to make a law, and at the same time to declare that that law does 
not transcend any. constitutional limitations is equivalent to power to 
ignore those limitations whenever a temporary exigency may: demand. 


“ Ib is true that in Great Britain liberty abides without any written 
constitulion. There is no organic instrament which the people have 
lifted up above their representatives, beyond whose terms and limitations 
those representatives may not go, The will of the people, be itever so 
changing, is, as expressed from day to day in the legislative enactments 
of Parliament, the supreme and incontestable law. If, as one of the E Eng- 
lish judges said to a friend, ‘Parliament should enact that Lord Salisbury 
might without compensation take possession of Hawarden Castle, and 
oust therefrom its prosent proprietor, William E. Gladstone, the courts 
would be bound to enforce that as the law of the land.’ 


“But parliament nover does such a foolish and unrighteous thing; 
and why? Because of the checks and counter-checks in her legislative 
system growing out of the essentially different characteristics of her, 
two legislative bodies, becauso-of the conservative natures of the single 
homogeneous race—the Anglo-Saxon—which fills the land and controls ° 
the government, and because of the limited suffrage which restricts the 

. power to the more conservative of even that race. By reason of these 
three facts, despite the monarchical form of government, despite the 
absence of any constitutional restraints, liberty. finds a stable abiding 
place in the English Isles. 


“Tn this country the legislative bodies of the nation, though dif- 
ferently selected, represent the voters. We have universal suffrage and 
‘a population ‘as heterogeneous as the different races of the -world will 
permit. An unrestricted and absolute legislative freedom ‘would certainly 
sweep on to despotism of the mob,. „whose despotism ‘is always followed 
by the man om horseback. i Ecs 


7 People v. Rabble. 


u Let no one ntisunderstand me or impute. an` arene to assert, 
that our institutions.are perfect: The order. which reigns in Warsaw. 
is not the:great end of political existence, .. True, I do not stop to discusa 
what changes, social and political, ought to be made. "J -concede that 
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‘Many are necessary, made so by {fo rapidly varying conditions ‘of 
life, and very likely to become mofe rnperative in the days to come. 
Those changes may be radical and fir-reaching, and I am glad to 
note that the best and. most earftest thought is being given-to the 
consideration of what aught to be don-. All I insist upon is that they 
shall be wrought out by the deliberat= action of the whole people in 
the appointed way, and not foisted cpon us by any crowd that may 
happen to gather, at the street corner. | 


“ We see too often the spectacle of some local and limited gathering 
of individuals, some association or arganization, meeting and, like the 
three tailors of Tooley street, resolving,* We, the people,’ forgetful of the 
facts that seventy millions of people heve freighted their all of earth in 
this, our goodly ship of state, and tha: they have the supreme right to 
say that no mere handful shall lower-a single sail or take the rudder 
from the hands of the select pilots. Whatever is to be accomplished in 
the way of change shall not be by the South American habit of revolu- 
tion, but by the North American proce-s of evolution. 


“Tf against some Tadi movement some effort of a few, the Supreme 
Court calmly lifts its staying hand enc says, ‘ Thus reads the Constitu- 
tion,’ let no man haste to destroy that court or weaken its power in 
order that the restraints of the Constitition may be safely ignored, but 
let the people proceed ‘in the appointed way to change or remove any 
restraints in that instrument which ttey believe stand in the way of a 
better social and political life. 


‘ Government by —njunction.” 


u Ño one can be blind to the fact chat there is to-day in the land a 
thovement to displace the courts. It is part and parcel of the scheme 
to array the many against the few, the masses against the classes, 
and this is done under the pretencs of realizing a more complete 
government by the people. The l:aders are to adroit to propose 
their total abolition. -The cry is to shear them of jurisdiction and 
leave them like painted ships on a painted ocean. The shibboleth of 
this movement is ‘government by irjunction,’ and in support of the 
claim that there is.danger of liberty from the action of courts, great 
names aro invoked, even the name cf him whom we honor to-night. 
They quote his declaration that if th= policy of the government upon 
vital questions affecting the whole pecple is to be irrevocably fixed by a 
decision of the Supreme ‘Court, the >eople will cease to be their own 
masters, ignoring that’ in the same grsat message he declared that the 
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dicisions of that court in -any cas§ must be binding’ upon all the parties 
| thereto ; that it was a-duty from which judges could-not shrink to decide 
-all cases properly brought before them, and that it was-no fault of theirs 
if such decisions were turned aside go political purposes. 


“ET am as much opposed to government by judges as any man. ` They 
‘aré no moré qualified to exercise the functions of government than the 
clergy, and a theocratic government was long since proved a failure. 
But the writ of injunction is not an act of legislation. It creates no 
new law. It only enforces rights which the Constitution and the law 
have, therotofore, declared sacred. It is as old as the struggle of the 
English- -spéaking’ people for cso and it has been used to protect and 
-not, to govern. 


“The only distinguishing feature of it fi the practice of to-day is 
‘one necessarily growing out of the great combination of men and capital, 
It is sometimes applied for against many instead of against a single 
- individual, Do numbers change rights? If one man trepasses on my 
property, and I may have injunction to restrain him,is my right to 
protection any tho less clear, because a thousand join in the trespass ? 
The commom sense of every one thunders an answer in the negative and 
affirms that there is nothing more despicable in any idea of justice than 
‘an effort to measure it by numbers of votes or wealth. The great strike 
of which this city was the historic centre attests the wisdom of judicial 
interference. .As one of the leaders in it declared, ‘It was not the soldiers 
that ended the strike, it was not the old brotherhoods that endéd the 
strike, it was simply the United States courts that endéd the strike.’ 


` True Glory of the Strike. 


“And to the great honor of the men who were engagéd in it, 
be it said that while they yielded not to any show of force, they did 
yield to the decisions of the lawfully constituted tribunals of the nation. 
`. The. peaceful ending. of that strike isa supreme attestation of the 
power of the American -people to govern themselves. That honest and 
true- minded, men. were on both sides of- that controversy no sensible 
man doubts, and that it was settled “judicially” and not by bayonets 
and bullets is the glory of all. And here let me say in passing that 
the hero of that struggle for the domination of law was Circuit Judge 
William A. Woods, whose name will be revered and honored through 
the coming ages long after the, memories of his critics and, assailants 
shall have become like the body ‘of Lazarus four days i in ‘the grave. l 


“It is not part_of: the functions of a judge to govern, and notwith« 
standing the talk about government by injunction, there has never been. 
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` any attempt by courts to 2xercise tft of government. . That it 

was ‘the understanding and purpose df tke framers of the Federal Con- 
stitution that the judiciary should exeriss the power of determining 
whether any given statute conflicts wita the fundamental law was affirm- 
ed early in the history oc the court ir a vigorous opinion of tho great 
chief justice, and has been affirmed anc reaffirmed again and again since, 
and has been and is the general understanding. That such is the true 
interpretation of the Conatitution is evident from the fact that there has 
never been any serious efort fora change. That the judiciary might 
never usurp the functions of government ard attempt to legislate, it was 
given no power over the purse or sworc of the nation. It can neither 
itself legislate nor compel. congress to legislate. It can take no money 
out of the public treasrry, neither car it direct the movement of the 
army of the nation. It aas to depend ca congress for the means of its 
existence, and appeal to “he executive fo- the enforcing of its judgments. 


T=ibute to S uprene Court. 


“And now how during the cenéu-y of the national life has the 
Supreme Court discharged the solemn duties imposed upon it? That 
it has made mistakes is rndoubted. Wo. sensible man off or on the bench 
ascribes to it infallibilitr.. I certainly shonld be the last to believe it 
infallible. I know it is eften wrong—it frequently overules me. And 
yet, notwithstanding its mistakes, that .n the past at least (for of the 
present it is not fitting taat I should speak) it has proved worthy of its 
high trust, the commor judgment o? thoughtful men the world over 
affirms. Better, far better, to suffer th= injuries which come from its 
occasional mistakes thar the marvelous Frong which would flow from the 
attempt to settle all questions of rigkt end wrong of power or the lack 
oz power, by the mere matter of numbers or the accumulation of 
majorities. 

“Tt has been well said that in an early is John Marshall took the 
Constitution, penned by he marvelous genius of Madison and Hamilton, 
and stamped upon it in arge and luminous letters the single word ‘ Na- 
tion.’ That word is to-lay the great icterpreter of our Magna Chartae 
True, to make it indelibE cost a war, bus the martyr blood of him whose 
birth we this evening ccmmemorate transcribed it from written instrn- 
ments-to loving hearts aad into the life this republic, and now so long as 
the United States endur-s— 

“ O'er all this Jand one flag skall float, ” 
One song ascend from evezy throat, 
That flag ths banner of the fre, 
That song tke song of libert7, , 
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- Source: of Present Strain. = 

“No one can fail to discern th&t the great, strain through which this 
nation is now to pass-in its political and judicial life springs not from the 
conflicting relations of the nationdl government to the States. Those 
have been settled by the war. The strain will come from the fact of our 
rapidly increasing population, and the struggle to throw off all consti- 
tutional guarantees of protection to liberty and property as more 
restraints on the so-called liberty of the many.. In the presence of this 
strain I invoke the thoughtful attention of every man tothe oath which 
each justice of the Supreme Court must take: 

SAT. ~, do solemnly swear that I will administer justice witi 
out respect to persons and do equal right to the poor and to the rich, 
and that I will faithfully and impartially discharge and perform all the 
duties incumbent on mè as justice of the Supreme Court according to 
the best of my abilities and understanding, agreeable to the constitution 
and laws of the United States. So help me God. 

“God forbid that any man elevated to a position on that bench 
should ever prove recreant to the solemn obligations of that oath, taken 
on earth, but recorded in heaven. 





“Ib is a curious anomaly of the present day that foi some in this 
land we hear the feverishcry of ‘Down with the courts and let the will 
| of the temporary and shifting majorities settle all questions of power 
and right,’ while at the same time from others come an earnest call for 
the adjustment of disputes between nations through the peaceful processes 
of arbitration. Courts for disputes between nations, but no courts for 
disputes between the government and individauls—between the majority 
and the minority... These dissonant voices only, accentuate the fact that 
within our heterogeneous body polite there are depths as well as 
heights. 

Criticism of Supreme Court, a 

“Tt is a mistake to suppose that the Supreme Court is either 
honored or helped by being spoken of as beyond criticism: On the 
contrary, the life and character, of its justices shouldbe the objects of 
constant watchfulness by all, and its judgments subject to the freest - 
criticism. The time is past in the bistory of the world when any 
living man or body of men can be seb on a pedestal and decorated with 
a halo, True, many criticisms may be, like their authors, devoid of 
good taste, but better all sorts of criticism than no criticism at all. 
The moving waters are full of life and health ; only in the still waters. 
is stagnation and death. 

“ I remember seeing in an eastern paper immediatly aia the de- 
cision in the well- known income tax case’ a most extravagant eulogy 
upon the Supreme Court-as the great defender of the rights of the few 
States against the many, and of the accumulation ‘of proverty agains 
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© unconstitutional assaults. And wheg taereafter by that court’ the act 
of congress denouncing all contract®, combinations and conspiracies in 
restraint of trade was heH applicable to = combination between railroads 
to prevent competition :n rates, tlt same paper contained an article 
expressing the-most extzaordinary surprise that men supposed tò be of 
ordinary intelligence corld be guilty of such a stupid blunder. 


“ The one article coald be condensed in a single clause, “A Daniel 
come to judgment ; yeaa Daniel!’ and tEe other in the equally short and 
expressive pharse, ‘An ass -within a lion’s skin.’ Now, it is the 
inalienable right of eve-y American ci izen, according to the peculiar 
construction of bis orgars of hearing, te recognize in the judgments of 
that court either the voice of a Daniel oz the braying of an ass, 


Donfidence'in thc People. j 


“Tt is often said that the courts act as though they had no 
confidence in the people. But surely taat is grievous misunderstand- 
ing of the truth. On she contrary, fey have the most abounding 
confidence. They believe that when the people framed the organic law 
they meant that it shorld be the measare of all rights and the limi- 
tations of all powers, aad when they ictrusted to the courts.the daty 
of determining whether any single act conflicts with that organic law 
they meant that those ceurts should discharge that duty in the fear of 
God and according to tleir unbiased and deliberate judgment. They 
have abundant confiderze that the pe=ple will honor them for their 
loyalty to this duty in the face of all osposition and denunciation, and 
he in the long run wil. alone receive honor at their hands who in 
every time of question aad excitement s -ands firm by his convictions. 


“A judge is not indifferent to ppular approval, but it is that 
approval which comes a- the last, and rot at the first thought. Never 
was there a grander jud=cial utterance tan that which fell from the lips 
of Lord Mansfield as an axcited populacs surged up against the gates of 
Westminister demandirg a judgment according to their notions. ‘I 
wish popularity, but it is that populetity, but it is that popularity 
which follows, and not shat which is ren after. It is that popularity 
which sooner or later naver fails to do Justice to the persuit of noble 
ends by noble means.’ And to-day, despite all tumultuous and passionat® 
cries, it is as certain as Holy writ that tist judge will be forgotten who 
simply bends the eager 2ar to catch the rumbling of the popular voice, 
while the immortal laur<l waits for him who has the unfailing courage- 
of his convictions, and who fearlessly asks only the single questions, 

What saith the Constitation P 


Blessing or Ceamor. 


“Do not be discouzaged. Let not the noise and confusion which 
prevail in the low lands of our politial life alarm you. “We are a. 


| 
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garrulons people. In thé valleys ithe endless gabble of the deniagogue, 

‘the ery and-tumult of temporary papsion. It is not portentous of evil, 
but, on the contrary, prophetic of food. Let every individual thrust 
into-the seething mass of public opifion his own views of what ought 
and what ouglit not to be done. Let-the clarior go on. It is a bléssed 
thing—blessed in every direction. It relieves the blatant whose stomach 
is always full of wind, and the great public discussion will surely 
separate the wheat from the chaff, sift the wisdom from the folly and 
‘finally work out that which is best for all. 


“I have abiding faith in the judgment of the American. people. 
Above the valleys of political clamor and ‘noisy strife I see rising in 
unchanging stability the rock-ribbed mountain peaks of calm, deliberate 
judgment. And so sure as the mountains endure, so sure will the sober 
second thought prevail. The confusion of tongues will some day end. 
The speech at Gettysburg will remain an undying prophecy : ‘ Govern- 
ment of the people, by the people, and for the people shall never perish 
` from the earth.’ 


Democracy and Niagara, 


“ That giia and cynic Scot, Thomas Carlyle looking at the tumul- 
tuous movements which so often sweep through ‘this land of govern- 
ment by the people and of the people sneeringly remarked: that demo- 
cracy was shooting Niagara. He saw in those movements only a flood 
which was sweeping law and order and the foundations of society 
onward to the brink of a destroying precipice. But Niagara presents two 
visions; You stand on the bank and you see an angry flood sweeping 
onward, and bearing everything on its bosom to the fearful‘and fatal 
jump. Itis emblematic and symbolic of destruction. Yon turn your 
eye in the other direction and you see that mighty flood subdued: by the 
hand of man to the dominion of law, and its awful energies transmuted 
into electric force, which is borne to the neighboring cities, giving thém 
ceaseless light and regulated power. 


“So it is with the tempestuous democratic flood. Unrestrained, 
unchecked, it will sweep onward, bearing all-thing to certain destruc- 
tion; but stibjécted to restraining. law, its tremendous and irrésistible 
force will be transmitted into beneficent light and power to illumine the 
upward ways of humanity, and strengthen every effort for the bringing 
in of that millenial day when peace ard : Prosperity shall-enfold the- earth 
with glory.” 
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General Digest, Américan and English (Quarterly advance sheets 
with supplement) No. 6, for January 1898: (subscription 4 dollars a 
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year) published by The Lawyers’ Qb-operative Publishing Company, 
Rochester, New Yori: :—This is a’pfiblication which we feel bound to 
introduce to the attenzion of ourfreaders as the very perfection of 
a digest. ven for an enterprisifg country like America the series 
of digests published under this name by the Lawyers’ Co- operative 
Society must be regaried as magnificent feats of enterprise in the 
field of law digests. "Vhether regard is had to the enormous mass 
of the decisions diges- ed, or to the success attained in the art of 
condensation òr to the facilities provided for referring to connected 
cases, these publications are entitled_to take the first rank among 
legal digests. Each cuarterly digest is a handsome, well printed 
pamphlet of about 8C0 pages or mare and covers 4 to 8 thousand 
cases. The digest is also issued ma permanent form every year 
and embodies all the cases in the quarterly digests. It contains 
an epitome of all American and English cases, and digests and 


cites all reported cases in the official reports, in the American - 


case-reporting periocicals and in the English and Canadian 
reports, and our readers may form an idea of the stupendous- 
ness -of the task when they are told that the number of publica- 
tions digested is abort a hundred and ten, One of the greatest 
merits of the Digest is that the po:nts decided are stated in as clear 
and terse a form as possible and are not complicated by long and 
involved statements cf facts and indings, as is the case in all the 
law reports and digests that we are familiar with in India and in 
England. The editors of the Digest do not, like the editors of 
English and Indian d gests, copy -he head-notes of cases, but state 
the principles decided in the form of neat compendious propositions. 
Underneath each case is given a reference to the cases cited, dis- 
tinguished, over-rnled and followed. Cross-references are madé 
from all possible subj2cts and the classification is consistently kept 
up in all the volumes. Every canceivable labour-saving device 
has been adopted and the editors are striving to make it more and 
more perfect every cay. The ‘lasest and most important improve- 
ment consists in the system of annotation which has been adopted. 
The most important propositions from current decisions- are an- 
notated by citation of the leading cases upon the point involved, 
showing the cases to similar effecé or at variance. The Digest is as 
accurate as it is comprehensive, and considering its utility, is really 
inexpensive. The price of the annual digest is 6 dollars and entitles 
the subscriber to tae quarterly advance sheets also which, if 
separately purchased, cost 4 dollars a year. 
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INLAND WATER-COURSES, 


Disputes.are.very frequent as to water-courses, as the origin of 
the word ‘rivals’ in the English language indicates. Yet, in India, 
there has till now. been no legislative enactment defining the rights 
of owners in water flowing through their land, nor have judicial 
decisions gone far in defining these rights. The Easements Act 
of 1882 (which is applicable only to Madras, Central Provinces 
and Coorg) provides, indeed, for the creation, transfer and extinc- 
tion of easements which are more or less restrictions of natural . 
rights, but as to what these rights are in flowing waters, the legis- 
lature is silent. The illustrations to some of the sections of the 

Act no doubt throw. some sidelight on the question, but for the 
“body of the law we have still to look to English decisions. 


- 2, According to English law, water-courses are divided into 
two classes—natural and ar tificial, Tho former are’ again divided 
into tidal navigable and private. It is proposed to define these 
with some precision. ; : i 


A water-course consists of bed, banks and water. The bed is 
covered by, the water and ‘contains: the water at its fullest when it 
does not overflow its banks, tê, it forms the soil below the high 
water-mark either of the. ordinary tides or of the ordinary floods. 
The bank is. consequently the outermost part of the bed in which 
the river naturally flows. The water covers the bed, and the one 
cannot be owned without touching the other. .A water-course, in 
order that it may be the subject of riparian or other rights, must 
have a defined course, i2., it.must flow in a fixed direction and by 
a regular channel with banks or sides. Those occasional outbursts 
of water, which in times of freshet, or melting of ice and snow, 
descend from the tops of hills and flood the country round, are. not 
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| water: courses. On the other hanfi, it is not necessary that they 
should flow continuouslz.. In the fvords of Bartlett, J., “It is not 
essential to a water-ccurse, thatthe banks should be absolutely 
unchangeable, the flow constant, the size uniform, or the water 
entirely unmixed with zarth or flowirg with any fixed velocity ; but 
the law does not-and cannot fix ths.limits of variation in these — 
particulars.”—Rassett 7. Salisbury Manuf. Co., 43 N. H., 569, 578, 
In other words, the Yecision of. ths question, whether a certain 
stream is a water-course or not, will apond upon the circumstances 


of enon case. : 


"The mer cii d shows Ehat current is T a tatera 
requisite’ of a water-ccurse; but thicalone will not convert a lake 
into a river; for instaace, there are hkes in which there. exist cur- 
rents in the surface water -flowing from a higher to a lower level, 
and discharging intoa river.or marsh; but these are not water- 
courses, l i F e ne 

JA natural waser-course maybe defined as a body of water 
issuing ew jure nature from the earta, and by the same law pursn- 
ing a certain directioa in a defined cannel till it forms a confluence 
with the sea, or joins another body >f water or flows into a lake or 
marsh. , It matters 1t whether thewater flows and reflows, or has 
its current only one way. Rights-attach to a water-course at its - 
very source,” i.¢., the point where: she waters-rise to the ‘surface ; 

so, the interception >f water “ab ite very source bythe. person on 
` whose land the spring rises is as much actionable as any other 
: diversion of the wate: lower down.(z) The point of termination is 
not very material fer legal purpcses. . It is generally: the place 
where the waters mingle with the sea or other body of water. 


Underground ‘channels thai run in a known and defingd 
course stand on prezisely the same footing as surface channels.t 





* From an examination of the cases, it ould appear that the source is the point 
where the water begins tc flow in well-defined channel where such channel does not ` 
begin at the very springl=ad. - 


(a) Dudden v. The Gacirdians of Chetten-Union, 11 Ex. 627. 


+ A natural stream i=defined in the Indian Easements Act, as “a stream whether - 
permanent or intermittert, tidal or tideless, on the surface of land or wulet ground, 
which flows by operation-of nature only i ina mature and known course,” 
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But in all cases, whether. the Water is flowing. above ground or ` l 
underground, it is essential that¥t should flowin a defined ‘course: 
` else, no action can be maintaine in respect of it. 


a As already” stated, a natural-water-course may is either 
tidal navigable * or private: The distinction is oneʻóf some import- 
ance as it affects the rights. of private individuals ii the bed of the 
stream. and their right to fishing. “A tidal navigable water-course is 

one which is actually navigable,and in which the tide ebbs and 
flows. - The-line of demarcation of the common law between these 
two classes appears to be that at which. the streams partake of the 
Sea.. “The presence or absence of salt water is not, however, -the 
criterion ; the border line appears to be the-place where a regular 
rise-and. fall under the influence of the tide becomes perceptible. 
(Rice v. Miller, 8 Q.B. D., 626. ) : The public’ may acquire a right, to 
navigate i in non-tidal, but navigable streams. Such aright will be 
in the nature of an easement. i 


r 


According to Roman Law, all TE rivers were publio i 
rivers, not in the sense that the ‘ownership.of thé bed in the soil 
belonged to the State, but i in the s sense that they ` were intended for 
“the use of the public, | or in other, words, they were ‘subjected by the 
Jaw to a kind of servitude in favour of all the members: of. the State: 
The distinction between navigable and: non-navigable was not for 
defining the rights of private owners in the bed, but-for determining- 
tho interdicts that would be applicable to any particular c case. .. The 
‘bed of private rivers. always belonged to the riparian owners: ` As to 
public rivers. distinction was made-according to the nature of the. 
Jand through. which they flowed., Lands were: (1) Agrit Limi: ` 
tatii, i.e; limited- lands,i.e., such as were acquired by conquest. and 
distributed amongst the soldiery or granted to private individuals ` 
gomprised y within certain defined boundaries, or (2) Agrit Artificinit, 
i.e. all lands bounded. by natural limits, ¢.g., rivers, mountains, die, 
The ownership of:beds in the former belonged to the State ; in-the 
latter, the- ‘older. writers: hold that. iti is: “private property, and the 





-~ 7% Angell “divides “attral streams into- news divisions; viz., (1) where it “ig 
altogether “private ; (2) where. it is private and at the same time subject to publio 
‘ase; and (3) -where the use and property are both’ públics But the rights of the, 
‘public i in class: (2) are in England in-the-nature of easements which the public may 

_ acquire when the: stream i is boatable. (Orr Ewing et al Colquhoun et al 2, App. 0, 
839.) ga ah 5 > J-i TO, 
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| more recent ones.hold shat so longfas it is covered with water it is 
res nullius. (Tagore: Law Lectur ,; 1389, pp: 98—103. ) 


` 4 (a). In England rivers run da short course, and are rarely . 
navigable above tide-waitér ; and henw the distinction above-men- 
tioned was made. But in India, where tlie circumstances so much 
differ, it is a Quéstion whether the courts will follow the English law. 
In America, which is very: much like Irdia, there have been decisions 

. diverging from the Common Law rule, The Continental States of 
Europe have not’ adopted it. Even here, there have beén some 
dscisions to the same effect, which may not, however, be conclusive 
—Doe dem Seebkristov The East India Company, 6 M. I: A,. p. 267, 
and Nogender: Chunder ‘Ghose v. Mahamad Husof’, 18 Suth. W. R; 
118.“ In the latter cacé the Privy Cauncil observed, “The. learned 
Counsel did not conteid for a distenction between a tidal river 
and a navigable river which has ceasec to be tidal. Their lordships’ 
have no reason to suppose that in India, there is'any such distinction: 

- as regards the proprietorship .of ths bed of the river.” It may, 

therefore, be taken. fcr granted ‘thet the more convenient law 
adopted by.the Continental States would be followed here. | 


b. Itis hardly necassary to defina what artificial Water-courses 
are. They generally owe their origin ‘to artificial means, and ‘are 
not natural bodies of rater flowing ‘ez jure natural from tlie earth. 


“6. Bed of the ‘sttewm—The bed of private rivers belongs to 
the proprietors of the -and on either-side, and in public ‘ones it is 
vested in the Crown.. The ‘Crown is, however, rather a trustee for” 
the public, and cannct use the bed. in such a way as to militate 
against the rights of the public: to free’ navigation and to fishery. : 
This right of the Crowa is limited to the alveus of navigable rivers 
up to the line of ordinary high-water mark; and beyond the line ` 
the land belongs- to adjoining ` owr=rs. A gradual and impere-. 
ceptible diversioa of, the course wil not take away the right of 
Government i in the bec, buta eudder change will. 


. The tight of owners of land adjoining private streams is this t 
Each owner is _primé , “ate owner of the soil of the alveus or bed of 
i * Vide also Ramalakhuanma vs The ‘Oollect=r of Godavari, V. L. J., 2445 Secretary - 
of State for India v. Kadir Kutti and others, = 2 L. R., 13 M, 369, and other cases 


decided by the Madras High Courte Muthuñmi Iyer, J 1 was of opinion that the, 
English Law was binding urtil ita operation was expressly excluded, i 
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the river, ad medium. filum aquy.: This right cannot'be said tobe 
a natural’ one;:as it: is: based; ore or less, on a grant, express or 
presumed, Evidence to. the conrary may take away the right: ` 
The conveyance of a Piece | of land described as bounded by the river 
on one side, conveys also the bed of.the river up to the midstreant 
adjoining, even though. without it.the land con¥eyed is of the extent, 
mentioned in the conveyance. Appurtenant.to the right in the 
soil of the bed is the ‘right to fishing which also extends up to the 
middle of the stream. 


we Water— Public rivers.—A tidal navigable river, the whole 
breadth of it, isa highway for the use of all Her Majesty’s subjects. 
But the use should be a reasonable one. The. public have also 
certain. accessory rights, i.e. such as are necessary for the coive- 
nient passage of vessels, e.g., the right of stopping for a reasonable 
time to unload, and of grounding and anchoring, free of toll. An 
` obstruction to the right of navigation being-a public nuisance, no 
prescriptive right can be acquired thereto. Nor can such. obstruc- 
tion be justified by a‘license from the crown. ‘The banks of rivers 

_ are not publici juris, and the public cannot, therefore, claim a right, 
except i it be by custom, tó landing and towin g thereon; -The Roman 
law. was, ‘however , different, and would “per een be followed i in 
India i in preference to the. Common Law. gha ee ae 


The rights of riparian owners as‘such in tidal navi gable rivers 
are not extinguished, but are only subordinated to the rights of the 
public. - In the caso of non-tidal but navigable streams, in which 
the- public have acquired a right to navigate, the interest of the 
public is subordinated to that of private individuals. An owner 

on, the banks of. a navigable river has, however, the important 
` and, additional vight.of access -from his land-to. the river for the 
purpose of exercising the public right of a waleh is k 
distinct from the similar public right. < 


8, Water—N, atural rights of ripar ian owners in n private streams, 
It was explained by Lord Wensleydale, in Chasemore v. Richards, 7 H. ; 
L., 874, that the right to the enjoyment of a natural streim of water 
on ‘thé surface is a natural incident to the right to thé soil itself, and 
that the owner ig entitled to the benefit of it, as he is to‘all the other , 
natural adyantages belonging to he land,’ - It was, however, at one 


2 
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- time maintaiređd.by high kih ani tigs. That a SAN to the use of run- 
ning water is not a rig-t in prop@ty.. that water was publici j juris; 
and as such the right tc use it isficqtired by first occupancy. But 
this theory is Jong sim exploded. “The right,” says Parke, B., 
t to have a stream flowin its natural-state, without diminution or 
alteration, is an incident of property in the land which it passes ; 
but flowing water is p-iblici juris, mos in the sense that it is bonum 
vacans, to which the fast occupant may acquire an exclusive-right, 
but ib is public and common in tais senso only, that all may 
“ reasonably use ib whc have a right of access to it, and that..none 
can have any properb— in the wateritself, except in the particular 
portion which he may 2hoose to abstract from the stream and take 
into his possession, ard that, during the time of his possession.only. - 
But each proptietor ms the right so the usufruct of the stream 
which flows through xs land” —#n brey v. Owen, 6 Ex. 853. From |. 

the above passage it will be clea that the. right to the water 
flowing through ones land arises from the right of access to the 
stream and not fron ownership in the soil. It consequently 
attaches to possessioz or enjoymen-. Thus in The First Assistant ` 
. Collector. of Nasik v. hamji Dasratf Patil, I. L. R., 7 B., p. 209, it 
was decided that the csufructuary interest ina stream is incident to :. 
the possession of the =djacent soil and, consequently, the occupants 
of the land abutting on the stream and ‘not the Government were 
entitled. to the enjoyment-and benefit of the. water ag it flows past. 
It may be mentioned in explanaticn. that the land in that case was 
ryotwari and the G=vernment, wko were.the Danci; claimed the f 
usufruct. : : 


9. The rights 3 in n natural streams, as’ s “explained, ‘above, dro 
inseparably connecsed with ‘and’ nherent in the property. in the 
land and are conseqrently corporeal ‘in their nature. The rights in 
artificial. ‘streams az, - -however, iacomporeal; as, they can only be 
acquired by grant, actual or presumed, or by prescription. Rights 
similar to. those in natural streams can be acquired in artificial ones 
under.certain cirounstances, bur. shey will- also bei in. the -nature of 
‘easements. Sites re Ne et agi 


- 10. Hipatien apo rae got the right to the flow ¢ of water 
through.their landa undiminished—in quantity and: undeteriorated; i in 
quality; >- These righ ts:will now. he more fully explained. 
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“ By the genèral law: applicable to running streams,”. says ‘Lord: - 
Kingsdown, “ every riparian projfietor has a right to what may~be 
called the ordinary use of the water flowing past his land; for in~ 
stance, to the reasonable use of the water for domestic purposes and 
for his-cattle; and this without regard to the effect which such use ` 
may have, in case of a deficiency, upon proprietors lower down the 
stream” Minor v. Gilmour, 12 M. P. C., 181. ‘Domestic purposes’ 
includes culinary purposes, cleansing and washing, feeding and 
supplying the ordinary quantity of cattle, and so on. ‘Brewing’ 
would. also appear to be a domestic use in England, But. apart 
from this right to the ordinary use of water, every riparian pro- 
prietor has also the right to the use of water for any. purpose, or 
what may be deemed the extraordinary use of it, provided he” does 
not thereby interfere with the rights of other proprietors either 
above or below. This proviso isa very important one, and subject 
fo it, the proprietor may dam .up the water for the purpose of a 
mill, or divert ib. for irrigation. The law on this point has been 
very “clearly: laid down by Cairns, L. Q., “Undoubtedly the. lower 
riparian owner is entitled to the accustomed flow of water for the 
ordinary purposes for which he can use it; that is quite consistent 
with the right of upper- owners also to use the water for all 
‘ordinary purposes, viz., as has been said, ad lavandam.et ad potan- 
- dam, whatever portion of the water may be thereby exhausted and 
eéase to come down by means‘of that nse: Bat further, there are 
uses, no doubt, to which the water may be put by. the upper owner, 
e.g., uses connected with the’ tenement of the upper owner, under, 
certain circumstances, and provided no material injury is done, the 
water may be used and may be diverted for a time by. the. upper 


owner for the purpose of irrigation... s... Again, it may .well be that - . _ | 


there may be a use of the water. by the. upper. owner, -for, say, 
manufacturing purposes, so reasoriable that no a complaint can be 
made on the.subject’ by thé lowér ownér. .. Whether it was a 
reasonable one would depend, at all vania i in some degree, on the 
magnitude of the stream from which ‘the deduction was made for 
‘this purpose over and above .the’ordinary use of’ the water” — 
Swindon Water Co. v. Wilts and’ Besks Canal? It is, “however, 

necessary that this extraordinary i use, as stated above, should be for 
‘the usg of the riparian tenement. If it be not so, an action would. 
lie af once whether actual damage i is proved or not. Further, the . 


wo 
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use should be a reasonable one, . What this is will depend pon 
the circumstances of each case, ao hard and fast rule can be 
laid: down. l 


When water is taken for purposes of irrigation, the proprietor 
has the right to take-so much only of the water of the stream 


' ' . as can be abstracted without matericlly diminishing the quantity 
` > which is allowed to descend for the use of riparian proprietors 


below and without impairing its quañty. What quantity of water 
can be abstracted and consumed without infringing the essential 
condition mist, however, in all cases. be a question of circum- ` 
stances depending mainly upon the size of the river ‘or stream, and 
the proportion ‘which the water abstracted bears to its entire 
volume. Suppose, however, that A,. Ag, Agy...ssseees er.. ÅÀn are 
successive riparian owners on the benks of a natural stream, and 
that each exercises his right to the e=tradrdinary uée of the water, 
It may be that the exercise of the right of cach is in itself redson- _ 
able; but it may, nevertheless, so happen: that A, is injured by the 
joint action of all the higher ripariaa owners. Can A, then sue 
all or any of them ? The decisions >n the subject do not help us 
here. It is, however, ‘suggested thet the person whose act.is the 
immediate and proximate cause of sha i injury will be held responsi- 
ble, i ie. the last in point of time. 


Tt hai been held ihat an (hander has got the aan to ite 
g his lands adjacent to the stream, even for the purpose of convert- 
ing his dry lands into wet, if he does not thereby materially affect 
-the rights of other riparian owners. ‘arasimha Sastrial v. The Secy. 
of State for India, I. M. L; J., 167. . In that case it was further held 
that the Government had no power to control such right. - 


` Agriculture being the's main industry i in India, it may selani 

be better to Aolo ‘that the use of water for irrigation is but dn 
“ordinary use.” (Vide the arguments of Mr. Justice Subrahmania 
Tyer, then counsel, in the case last qucted.) Such use must, however, 
be reasonable ; for instance, a riparien owner, who has only a small 
frontage, cannot, be allowed to irrigate all his fields, however, exten- of 
sive they may be. z 
The rights of riparian owners aecating ex pi jure ikan, are not 
limited - Dy the present mode of erjoyment, and a: new -mode of 
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enjoying gives a right. ab once to sue for.an injury done in-respact of 
such new. use. . It also appears that- when-a riparian- owner diverts 
for the purpose of his tenement fhe waters of a natural stream by 
artificial means, he has the same rights in the new artificial chan- 
hel cit through his riparian lands as he had on the original stream. 


(Vide Pollock, C. B., and Channel, B., in Nuttel v. Bramwell, L. R; = 
2 Ex. 1) tay 


“11. Next as sto pollution of: shade: A tiparian siapaken 
on a natural stream has- also the right to receive the water.in-an 
unpolluted state; and a pollution gives a cause of ‘action without 
showing actual injury,.and the fact that the stream is also fouled by 
other persons is no defence, 


“It is essential here-to notice that the law makes no difference 
betweén natural and artificial channels with respect to the right to 
the purity of water ; nor is the fact that the water finds its’ way by 
spreading over the ground or by percolation material, The prin- 
ciple appears to be that the law will not force a man to do a thing 
for another’s benefit, but at the same time it ‘will’ not countenance 
the act of a person: which injures another. If water is prevented 
from flowing to land, nothing is done on the land to its detriment ; 
but if‘dirty water is.sent on to the land, a nuisance is created 
thereon, which is clearly a ground for complaint and can be 
justified only by acquiring a prescriptive or other right thereto. 
(Vide Hodgekinson v. Ennor,.82 L. J. Q. B., 281, and Ballard Ve 
Tomlinson, 54 L. J., Ch. 454.) i 


Though it is not necessary that actual damage should-be proved 


for enabling a person to bring an action for pollution, yet actual - 


pollution .of some character or other‘must be proved. The mere 
throwing of innocuous matter into the stream is not of itself action- 
able. What is ‘pollution’ can be determined as in the other cases 
only on a consideration of each case. “The size and ‘character of 
the stream, the use to which it can be or is applied, the nature and 
importance of the right claimed and exercised by one party, as well 


_ as the inconvénience or mjay to the other party would be subjects 


involved in thé enquiry.” It hasbeen held that discharging heated 
water: into a stream injuriously i is a pollution, 4.6, the owner has 
the right to receive the water at the same kh cranes (Cf. S. 7 of 
the Hasements-Act, Il. h.) z 2s A o 

. 2 
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lla. For other riparian rights, ti render is referred to Tagore 
Law Lectures, 1889, p. 261 et seg 


12. We next come to artificial water-courses: When the 
water does not rise to the surface ir a natural way, or when the 
water is conducted by artificial means, the stream is said to be an 
‘artificial one. It was orce considered hat no rights can be acquired 
in the nature of easements underany crcumstances. But the law as 
now settled recognises such rights undr certain conditions. Thus in , 
Wood v. Waud (8 Ex, 777), it was said: “ The right toartificial water- 
courses against the party creating ih-m, surely must depend upon 
the character, whethe= it be of a permanent or temporary nature, 
and upon the circumstances under which it is created.” In’ Gale 
on Basements we find: “ Supposing-it to be unknown by which 
party the flow of water' was caused ard that the flow is beneficial 
to the owners of both ~enements—to the one by the discharge, to 
the other, by the use to which he puts the water on receiving it— 
it would probably be presumed that a -eciprocal easement did exist.” 
‘In India it is now beyond doubt that such aright can exist in 
artificial streams. The Privy Counc laid down in distinct terms 
in Rameshur Pershad Narain Singh v. Koonj Behari Pattuk, 6 I. A., 
33, that aright by war of easemené can be claimed in the surplus 
water ofa tank. In Maharani Rajroop Koer v. Syed Abul Hossein, 71. 
A., 240, it was further Cecided that such a right may exist apart from 
prescription. It appears clear from these and other authorities 
on the subject that from immemari.] user it may be inferred that 
such a right had its origin in a gran : but it is essential to raise 
such a presumption that it should be proved that the arrangement 
was intended to be a Dermanent one However long may be the 
user, no right can be acquired, eitLer by way of prescription, or 
-under the presumption of a grant, in water pumped out of a mine, 
as it was clearly intended only fc the benefit of the dominant 
owner. But if a chammel was constiacted as part of a permaneni 
system of irrigation, i> would be of such a permanent character as 
to raise the presumption ‘that it vas intended for the benefit of 
both the parties. Long user, in such cases, will give to the servient 
‘owner a right to the fow of water. It may be mentioned that itis 
| unnecessary for raising the presumpton of a grant, that user for a 
fixed or minimum number of years, say, for example, the period 
required to acquire a=prescriptive rizht, should be proved. User 
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for-a shorter period coupled with circumstances from which a, grant 
can be inferred, would be quite difficient, As against Government 
-long user may justify a presumptiqn of an original animus dedicandi. 
In The First Assistant Collector of Nasik v. Shanjt Dasrath Patil, 
I. L. R., 7. B.,-209, already quoted, the facts were: A dam had 
been in AA. ‘across a river for upwards of 280 years, and 
during all that time the villages of D. and P. had received an equal 
supply of water from separate sluices in the dam. The Govern- 
ment authorities being of opinion, that village D. required less 
“water than P. reduced the size of the D. sluice; - The village D. was 
a ryotwari one, and the ryots of D..appealed against the action of 
Government. It was held by the High Court that, though Govern- 
ment -might have in this country the power to regulate the enjoy- 
ment and benefit of the water in the interests.of the public, the 
‘user found proved was sufficient to ai 2 aa a of an 
‘or original animus dedicandi. < 


Tf the party by whom or on whose behalf the artificial stream - 
‘was caused to flow is shown to have abandoned it pérmanently, 
such stream may become subject to the laws relating to natural 
‘streams, - Riparian rights may be granted to.non-riparian owners; 
but their rights will be limited to the-extent of the right’ of the 
riparian proprietor from whom title is derived. 


13. Then | as to water: percolating aud sit face water: It ig an 
established proposition of law *that there,can-be no right to mere 
‘surface water or to water that finds its way by percolation: as 
already stated in order to acquire a right, the water should have a 
defined course. If A. digsa well in his land and thereby takes 
away | water in the well on B,’s land, B. has no: cause of action if A: 
does.. .not interfere with any defined channels: It does not in ` 
the least matter that A. uses the well-for purposes unconnected 
with the . tenement, e.g. 4, for supplying the’ whole “town with 
water nor is it of any eonsequence ‘that the use-interfered with has 
“been uninterrupted and ‘of long duration: Ib i is,. however, also 
established law that if in drawing off water that finds its way 
‘by percolation to an adjoining land, the person also draws off water 
flowing in a defined surface (semble also. underground)-channel, 








2 Ibis possible that under the Easements ‘Act a right may be acquired to surface 
water under an express EOR 8. 7, Ex. (8.) .~ 24 
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then he will be liable toaction. The Gistinction, which is a fine one, - 
may be made clearer, If a persqf intercepts water not running in 
a defined course before it reachegfa -lefined surface channel, then. 
ho is not liable to action ; but ifm sc doing he also interferes with 
water that had alreadc found its way into the channel, then he will 
be restrained from exercising that right. The right becomes dead 
in fact, though not in aw. It has, Lowever, been decided (a) that 
ifthe owner of land co lects water percolating from a natural stream 
running into the land, he acquires a right to such water and he 
may sell such right ; aad if such water is made to run in a stream, 
` such stream will be considered a continuation of the original stream. 
In Ennor v. Bramwel. (1 D. Q. F.J. 529), theVice-Chancellor was 
of opinion that the question, whether the principle established 
by Chasemore v. Ricards, is applizable to a particular case, is 
affected by the distanze through which the water would have to 
percolate before reaching the plainufi’s land; but this opinion is 
not borne out by existing authorities 


14, We next come to easemerts. The Easements Act has 
defined the law so far as this Presidenoy is concerned, and it is 
unnecessary to go into the subject in any detail. The more import- 
ant points will, however, be noticed. 


Easements are, as already statec, restrictions of natural rights. 
They are either permanent or temporary. Permanent ones may be 
acquired by grant, cxpress, implied or presumed, prescription, 
custom or statute ; temporary ones c_nnot be acquired. by prescrip- 
tion, by grant presuned or (sic) b> custom; for such a right is 
inconsistent with the presumption rai :ed in these cases. As instance 
of a grant implied may be mentoned easements acquired on 
severance of tenemenss. There is a difference between the Indian 
and the English Law in this respect. The English Law will not 
presume the reservation of apparent continual easements by the 
transferor—a grantor can never dercgate from his grant except by 
express terms ; but here, under the Act, such reservation is implied 
(vide S. 18). As an instance of customary easements may be 
cited the case in Orr & others v. Ramen Chetti and others, 18 M. 320. 
They are generally usages attached to a locality. It seems clear - 
that persons owning lend not abuttirg on a stream may also acquire 





(a) Hither v. Rorité and thers (8 Ex.107). : a 
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easements in respect. of that steam. For the ‘acquisition of ‘a 
prescriptive right the enjoymentgshould have ‘been ‘as of right,’ 
1.6.5 adverse. | ; 


The Transfer of Property Act requires a registered instrament 
for the transfer of easements ; and very probably a similar instru- 
ment will be. required for their creation; though the law is silent. 


The different modes of extinction are enumerated-in Chapter V 
of the Easements Act. Under certain circumstances an easement 
may be revived (vide $. 51). 


18. We propose now to state what we think the rights of 
Government are in this country in non-tidal streams. It is a ques- 
tion of some importance, and is well worth further. investigation. 


16. To understand the rights of Government in flowing water,” 
it is necessary to have a clear conception of its rights in the soil. 
Lands are in this country, either permanently settled or ryotwari.. 
To the former class belong zamindaries, polliams (sic,) inams, &c. 
The assessment in these cases has been permanently fixed once for 
all and is not subject to revision on any account what-so-ever. In 
ryotwari lands, however, the assessment is revised periodically with- 
reference to the increase in the profits due to causes other than 
improvements effected by the tenants, chiefly with reference to the, 
increase in-prices. It has been admitted on all hands that the soil 
in the latter class of lands, viz., ryotwari, belongs to the State, the | 
ryots having only the right of occupancy so long as they make no 
default-in paying assessment. Even in the case of -permanently 
settled: estates, Mr. S. Sreenivasa Raghavaiyangar in his Memo- 
randurm: on the Progress of the Madras Presidency has tried to. 
prove that the Zamindars,° Polligars or other proprietors “were, 
giyen’ only the melwaram right of Government, and that it was 
never intended to give them the proprietary right in the soil. We - 
consider that the learned author merely advanced an argument 
. to justify his proposed piece of legislation for the” amelioration ` 
of: the condition of the ryots,.and did. not intend seriously to 
press that the Regulations XXV of -1802 (Section 2) and IV of 
1822 do bear the construction that he wished to put upon them, - 
In any case, it is doubtful if-the Courts in this country, will look - 
atthe Regulations in the same. light'as he has Aone. we shall 
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therefore adopt’ the mor acceptable view, viz., that the Zamindars, 
&c., have full proprietary et fee in the soil. 


17. The proprietors of perifaneatly settled estates being thus 
owners of the soil, it falows the Engish law would apply in toto to 
such estates. The barks belong to the owners, and the bed also, 
unless the view that inall navigable rivers the bed belongs to the 
State is accepted. Asregards water,the proprietors or their tenants 
have full riparian righfs. The Courts have in several cases recog“ 
nized the right of Government to regulate the supply of water in 
the interests of the putlic, but such ~ight has'not been well defined: 
It may be taken for granted that the Government cannot intérfere 
` in exercise of their power with the riparian rights of the propr ietors 
or their tenants. . (Naxasimha Sast-ial v. The Secretary of State 
jor India, M. L. J., Voi. I, p. 167.) In the case of ryotwari lands; 
the bed belongs to tha State, and it appears that the Govern- 
ment has reserved its right in the kanks. The ryots of adjoining 
Jands have, however, : ae right of sccess to the stream and full 
riparian rights to the water. In this case also, it is nob clear how 
far the right of Government to regulate the supply according to 
public requirements adridges such’ rights. ` The Easements Act, 
Section 2 (a), no doubt recognizes “he existence of such a right in 
Government. In the case of worzs constructed at the. public 
expense the Governmeat may shave vary large powers, as such works 
are in the nature of artificial watr -còurses; but the mere con“ 
structions of a dam or sluice or ah anicut cannot bring a natural 
stream under this class. In Ponnusamni Tevar v. The Collector of 
Madura (5 M. H. ©. R., P. 29), Justice Innes qualifies the right of 
Government to collect, -retain and- distribute the water of natural: 
rivers thus;—‘'The Government cf this countr ry has at all times 
assumed to itself and has the rightin the interests of the public to 
regulate the distribuiDn for use- ai sny. portion of the water flowing 
in the natural channels in which rights have not as yet been acquired,” 
This is perhaps the more correct view, and the existing rights of the 
ryots cannot therefors be interfereé with.. 


18. There is, dno other quest-on which- calls for notice, viz.» 

the liability of Government in cam of floods. According to the 
: English law, @ ripatiiin owner on inland waters has an ordinary 
right prima facie te protect his sand from the inroads of. flood 
water, provided he-car do so without i Ja y to others, (É. v. Tr ae: 
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8 Bing. 204.) In the ‘case of extraordinary. floods, he can protect 
himself without regard to.the copsequences in respect’ of others. 
(Meld v. L. N, W. Ry. Co., ay 10., Ex. 4.) In Zamindaris, 
&c., the proprietors have perhaps the same rights(?)* The Govern- 
ment, however, stand in a diferent position in respect of ryotwari 
lands. It has undertaken to maintain the banks for the benefit of 
the riparian owners on either side of the river. What then is its 
liability—Ist, i in respect of natural streams, and, '2ndly, i in the case 
of works constructed at the public expense? In the first case, the. 
stream being a natural one, there cannot be absolute liability ; but 
we arè of opinion that for negligence proved, the Government will 
be liable. Even as regards the latter class of works, as they are 
“ constructed for public- utility, the Government will Rae a bé 

exonerated from absolute liablility. 


(| "TV RAJARAM ROW. 


‘TRANSLATED FROM THE VIVADARATNAKARA, 
.-. + Om Payment. of Debts. - 

On ‘this subject, Brihaspati sys: “ By whom, at what place . 
and in what, manier, Should and shóuld not, be paid a debt taken 
from another’s hands accdrding“to thé law of .kusida (interest), is 
now declared, A debt contracted | without any stipulation. as to 
time should be paid on démand ; or (where any time is fixed) when 
the (kipu kaa) time has gered or when the interest. has ceased to - 
accrue. “In default of the father, the debts.should be discharged 
by the'sons.” (1). ‘Prakéla:: :—time fixed (for payment). -Ifadebt had 
been contracted without any stipulation asto the time (of repay- 
ment) then it should be paid as soon as demanded ; but if. there be 
any’ stipülated time, the debt borrowed should’ be paid when the 
time expires. ‘The construction is “in default of the ‘father, it 
should be paid by the sons,’ 4 


“Accordingly : K ‘The debt of the father. should be paid first; 
‘and then one’s own debt; béfore both of these should the debt of 
the paternal grandfedhir be paid ; thus ` ‘should debts always be 
discharged. Vey Aa man should discharge the three debts, 4 i.e., that 


* Even here, in the base, of public works, the Government will be Mable for” 
negligence proved. 


(1) Bribsspeti, XI,46and47, © = @) thid, Xi, 48° 
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of the grandfather, e3. The meanng is that he shall discharge 
first, the paternal aa a debts; then his father’s ; and 
then, lis own. ae 


Narada‘says: “ Vhen the fathe= is dead, the sons divided, or 
undivided shall pay sae debt acco~ding to their shares; or the 
manager of these.” (1) 


` Yajnavalkya : “when the fathar has gone to a De coun- 
try, is dead or immersed in grief, th- debts should be paid by sons 
and grandsons, after they have beea proved by witnesses in case 
of doubt.”(2) The meaning is that where the father is unable, his 
debts should be paid by his sons, and in default of them by his 
grandsons. “In casexf doubt,’ i.e., if itis concealed by the debtor. 
‘ Proved by witnesses” established ky evidence that the sum is due, 


Katyayana: “ A debt of the. paternal grandfather proved or 
the balance unpaid (o a debt) should be paid [by the grandsons. 
when proved; but never shall a det; (of the grandfather) incurred 
for immoral purposes or questionsd by the father be paid.”(3) 
Proved, established by evidence. For immoral purposes] for spend- 
ing in gambling or <pirituous liqcors, etc., gambling, spirituous 
liquors, etc., will be cascribed presently. Questioned :—contested 
by the father that ‘ txis shall not be paid.’ 


‘Accordingly : “ Bhrign has ordained that a debt, denga 
from the grandfather in succession. and proved by the father 
should be paid by fhe grandsons F it had not been incurred for 
immoral purposes ami not (already. been paid by the sons. That 
debt of the grandfatter which had not been paid by sons who are 
diceased, etc., shou similarly be-paid by the grandsons without 
interest,”(4) [Prove= :—establishel by evidence.. Notincurred for 
immoral -purposes] mot for. spendmg in gambling or spirituous 
liquors. - . 


Katyayana: “Bab ifa creditar claim a large sum of money, 
only.so much as the =reditor may prove by witnesses- (to be due to 
him) shall he recov2r as a debt”) The meaning is that if a 
creditor claim a largs sum of money, only so much as the creditor 

(1) Narada, I, 2. - (4) Ibid, 207, CXCVIL. 
(2) Yajnavalkya. II, 50. ‘ (5) Ibid, 208, CC, 
(3)_1, Cole, Dig.. 207, OKOVI, A eg 
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proves shall the debtor: raising a false defence be ade to pay; but 
he shall not be.made to. pay evpn the unproved pornon «By 
witnesses” denotes only evidencg in general, 


‘Accordingly: “The debts contracted by the fourth in ascent, 
should be discharged, in the absence of patrimony, by the grand- 
sons even with difficulty; after. them, that (right of discharging 
the debis) ceases.”(1) The (duty-of discharging) debts contracted 
by the fourth in ascent ceases with the great grandson. The purport 
is that the great grandson shall not pay the debts of the ene 
great grandfather. ; 


` Narada: “ Whatever debts of the a remain undis- 
charged by his sons should be discharged by his grandsons; that 
ceases with the fourth (in descent).” (°) Regularly] duly from the 
father and the paternal grandfather. With the fourth] with the 
great grandson. a 


Brihaspati says : “ The debts of the father when proved should 
be liquidated by the sons, like their.own debts ; the principal only 
of the grandfather’s debts should be discharged by the grandsons ; 
but itis not payable by his son, (i.e, great grandson).”(*°) The 
meaning is: the father’s debt when proved, shall be paid by the 
sons, as their own debt, i.e., with interest ; and by the grandsons 
without interest. It need not be een at all by the oo 
grandsons. 


Yajiavalleya? “ Debts secured by documents should be paid 


by three persons only ; but a pledge shall be enjoyed as long asit .° 


is not paid.” (4) 


As for the undischargability stated of t debts from the 
great grandsons downwards that should be understood to apply 
where the debt is incurred by the great grandfather, etc., without 
pledging land, etc., to be enjoyed. The meaning is that debt 
contracted after pledging anything should be paid even by the 
_ fourth in ` descent downwards of the same family. 


_ Vishnu: “ Where the- debtor is dead, or has entered the order 
of a Sanyasin, or has remained for twenty years in a foreign 
(1) I, Cole. Dig., 208, OXCVIIL. (3) Brihaspati, XI, 49. . 

(2) Narada I, a (4) Yajnavalkya, II, 90, 
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country, the sum -lens should be-pail-by his sons andi grandsons-; 
beyond that (it need-not' be -paid by descendant) if unwilling.” (2) 
The term ‘ twenty yeazs’-goes with ‘ remaining ina foreign country.’ 
< Beyond that,’ i.e., after the third inJescent; that is, it need not be 
paid by the fourth in descent, etc. By the term ‘if unwilling’ is 
indicated that if there be a wish to Lenéfit their great grandfather 
and the rest, then the debts even of these may be dischargéd-by the 


great grandsons, etc, 


Narada: ““ If a parson goes to-aforeign land, his son, paternal 
uncle or eldest brothe> shall not pay his debts before twenty.years 
have elapsed.” (2) 

Kátyáyana : “ Dering the lifetime-of a diseased person, or of 
one who has gone to a foreign lanG, his sons shall not pay his 
debts before twenty. years have elaps-d.”(?)’ This should be under- 
stood to apply only where there may be hope of the diseased 
person recovering and >f the person who had gone abroad returning. 
Where, however, the-sliseased persan is suffering from:incurable 
diseases, and where, tke person who lad. gone abroad isnot expected. 
_ to arrive, in that case, even-during the lifetime of the aged father, 

his son deserves to-paz the debt ai once; the lapse-of twenty.years 
need not be waited-for. : 


The same author- states that: “Even during the' lifetime of 
diseased, mad, or aged fathers, anc of those likewise who’ have 
remained long abroac, their sons should be made to pay their 
debts.” (*) l 

Brihaspati also states that, een where the father who ‘is 
` suffering from incurab-e diseases sucL as consumption, etc., is near, 
his debt should be discharged- by the sons only: “ Even when the 
father -who is blind: from birth, degeaded, mad, or suffering from 
consumption, dropsy, ec., is alive, hisdebt should be paid by his sots . 
when proved.”(°) Jétyandha] blind from-birth. ‘The term ‘of 
those suffering from consumption, Cropsy, etc.,’ is illustrative of 
incurable diseases. The statement ir the Parijata that.the purport 
is if the father is altocether incompetent to discharge debts, then 
the debts should be discharged by tke son, is only fair. “Really, if 


(1) Vishnu, VI, 27. | (4) IT. Cole. Dig., 198, CLXXVII, 
° (2) Narada, I, 14,- (5)-I, Dole. Dig., 198; CLXXVIII. ° 
{3)-Not-found. _ "E ; 


2 


PART vit] THE- MADRAS, LAW JOURNAL. 281° 


the father.is so (diseased) as-to-be incompetent to share, and the son 
possesses: no-separate wealth, thet,the debt should be paid by the 
son :only ; ‘but where the father: possesses exclusive property of his 
` own, then; eyen though he is. so- (suffering from incurable diseases), 
the debt-should be. paid:by: him alone; Where, however, the 
father is altogether unfit-to discharge .the debts, and the son com- 
petent, then it'should be paid by the son alone. 


Accordingly:: “ When the. father goes to.a foreign country, 
the. debt. which: had “been, jointly borrowed: by him, the son shall 
paysentire; and, when the-father is dead, (he shall pay) his father’s. 
share of the-debt-alone; and: never that-of: others.”(!) What debts: 
had.been borrowed conjointly with another by the father then, in the 
absence of the other and when the father has gone abroad, the son 
shall give his father’s share and that of the other; but when the 
father is dead, he shall pay his father’s share only. This is the 
meaning. 


` Narada : “ The debts borrowed conjointly should, éven where 
one “is present, be discharged; when they are dead, their sons 
need not “pay the other’s debts.” (2), The meaning is this;’ The’ 
debt contracted ‘conjointly should be discharged’ entire even when 
one only of them is alive. But where all the joint debtors die, their 
sons should ‘diseharge it according to their shares, and one only of 
them neéd not pay the whole, 


- Kétyayana: “ Of those who have jointly contracted debt, if 
one of them alone-is alive, his son shall give the whole debt if the. 
father is gone abroad’and’ his father’s share only if the father be 
dead:’””(3) The meaning is that if among all those joint debtors, one 
alone-is alive; then he by himself‘should be made to pay the whole ; 
or if the father has gone abroad and if his sonis alive, he also 
should.be made-to.discharge the whole-; but if the father be: dead 
and the son be alive, he shall be forced:to-pay. his father’s share 
only and not the whole. 

Vishnu; “The debt contracted conjointly, by unseparated 
brothers, he of them who is present, should pay ; so also the pater- 
nal debt should: be discharged: by him who is present. If they be 


(1) 1, Cole. Dig,; 199, CLXXXIV, (8) .I, Cole. Dig., 199, OLXXXIY, 
(2) Narada, I, 16.. : - 
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divided, they should pay the debt eccording to their shares.” (1) 
Whatever debt is jointly borrowed by undivided co-parceners, 
he of them who is alive, though one, shall pay; he, though 
one, of the undivided brothers who is alive, shall pay the entire 
debt of the father ; but separated brothers shall pay according to 
their several shares. This is the mesning. 


Yajnavalkya: “What debt is contracted by unseparated co- 
parceners for the family, the heirs shell pay if the head of the family 
be dead or goné abroad”? (°) The meaning is that what debt is | 
borrowed for the family by even one cf the undivided parceners, 
the other undivided parceners shall jay when the borrower is dead 
or has gone abroad. ` 


Narada: ““ Whatever debt is contracted for the family by the 
undivided paternal uncle, brother, or even mother, that all the co- 
heirs shall pay.” (3) 


` Manu: “If the debtor be dead snd (the sum borrowed) was 
expended for the family, it must bepaid by the relatives out a 
their own (property), éven though thoy be divided.” (t) “Dead ”i 
illustrative. |. Out of their own] own property. The meaning of 
this is that if one of the co-heirs wLo possess wealth distinct from 
each other borrows money for the necessary support of all the 
co-heirs and becomes incapable’ of paying the debt owing to death, 
etc., then that debt is payable by all tae co-heirs, ` 


Brihaspati:, “The head of tle family must pay any debt 
incurred for the family by the paternal uncle, brother, son, wife, 
slave, pupil and dependents.” () The purport here is that debts 
incurred for the family by others even, should be dischar ged by the 
head of the family. 


Narada: “ Though independen, one is not liable to pay the 
debt if he had not attained age.” (°) 


Kátyayana: “ When the father is dead, his debts are Hob . 
payable by (his sons) who have nct attained age; but when they 
have come of age, it should be lischarged according to law; 





(1) Vishnu, VI, 34 and 35. | ._. (4) Found in Narada, I,.13. 
(2) Yajnavalkya II, 45. x (5) Bribaspati, XI, 50. 
(3) Narada, 1,8. (6) I, Cole Dig., 261, Cl, XXXVIII 
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otherwise, they. will live in hell.”() The-meaning is that even 
though the father is dead, the debts are not to be paid by the sons 
not of age; but should be paid by them when they attain age. 


“ According to law,” i.e., according to shares, or as the case may be. 


Narada: “ Ancestors wish for sons for their own benefit, 
because they think ‘ this son will absolve me from debts to the high 
and the low.’ Therefore, the father should be absolved from debt 
by the son born at any effort reckless of his own benefit, so that the _ 
father may not go to hell. If one dies debtor, whether a devotee 
or agnihotri, (the benefit of) all the devotion and agnihotra accrues 
to the creditor.”(?) Debts to the high and the low] debts to the high, 
i.e., debts due to the gods, the sages and the manes and ‘ debts to the 
low,’ ie., debts due to men. But Halayudha, considering that the 
text occurs in the context regarding debts due to men, interprets 
the expression to mean “low debts due to creditors. Debts ‘are 
low because debts not paid are a source of great evil, The rest is 
easy to understand.” 


Brihaspati says: ‘ He who, having received a debt, etc., does 
not give it to the owner will be born in his house as his servant, 
son, wife or cow.” (°) The word ‘ujjama’ means ‘debt.’ By the 
word ‘adi’ is denoted deposit, etc. . 


Manu says: “ Whatever acts are done, even by a servant for 
the benefit of the family either in the same or different country, the 
master shall not question.” (t) Adhyadinah] servant, ete. Jyáyán] 
here master. l 


Narada says: “ Whatever is borrowed on account of the family ` 
by a disciple, attache, servant, or woman, business agent should be 
paid by the master of the family.” (5) Wanyêpralyakan i business 
agent. Uchchannam] debt borrowed. 


. Wishnu says: ““ What has been agreed to be are or saa 
“én account of the family should be paid.” (6) The word ‘debt? 
should be supplied. Any debt contracted by another though not 
on avcount of the family if he had undertaken to pay it should be 
paid. ; Debt borrowed ‘on account of the sad should kan be 
paid.  * 
(1) I, Cole. Dig., 201 Cl. XXXVIII. ` (4) Not found. 


(2) Narada, I, 5 atid 9, (5) .Narada, I, 12. P 
(3) Nob found, <” (6) Vishnu, VI, 88 and 89, 
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Kétyayana, says: “What is borrowed by: an incapable or- 
diseased man-on acéourt of the famil~, or during distress should’ 
be known as debt borr-wed in distzess, as also debt: borrowed for- 
the marriage of a maiden, or for funezal rites; all these-should-be 
given by: the master. e? the family-’(!) The genitive. case in 
‘master’ denotes the coer. Therefore, it means that it, should. be: 
discharged by the head of.the family. 


Accordingly: “ BExigu has ordamed that even if a debt has 
been incurred for the femily,of a pezscn who had gone abroad by a 
servant, wife, mother, pupil or son, wthout his.consent, he should 
pay it? (°) The purpo-s is that it is tae opinion of Bhrigu that the. 
debt contracted by the sn or the serzaat, etc., for the support of the. 
family of a person who had : gone.abrcad even without his consent,. 
the person so gone abrced shall pay. 


Narada; “The fatzer-shall pay any debt incurred-by-the- son- 
with his consent or (without it) for sh+ maintenance of‘the- family; 
or while.in distress.”(°% Krichchre] while in distress. . 


Brihaspati: ““ Deb=s. contracted Ey the son should be paid by 
the father, if he had consented to it; =r he 7 may, pay it out. of affec 
tion for his son; otherv-:se he need nct pay.” (4) 


Katyayana: “ Aceording. to law. the debts contracted. by:the: 
son need. not be:paid, br the father ; uthe. must discharge, it if. he. 
had promised or subsecaently agreed-to it.”(*) “ Promised.” herer 
means ‘ consented at the time of taking the loan’; and ‘ subsequently 
agreed’ means ‘ proth=ed after taking the loan. The using of 
the word ‘son’ is illustrative. l . f 


Manu: “The son siall not pay'CèFt contracted by the:father-as 
surety; useless -gifts, spending. in. gambling; or-drinking.and what 
remains unpaid of a ficeror toll.: Tae rule. stated applies.to the 
case of a.suretyfor appearance.”(°) Bye surety ’-are here indicated - 
the surety-for-appearanss and: for'ecntdence:: Useless gifts] gifts’ 
which producono benet: Akshikan] for. gambling, Saurikam] 
for spirituous liquors. Here is described (the debt) which originates 

(1) I, Colę. Diga 202, OXOII 7 (4) Not found.’ f 

. (2) Not foundi.. _ (5) Nob found; 

- (8)-Narada, Ati. , (8) Not-found, 
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in gambling: ddiin liquors. $ 3By “surety for: appearance’ is 
‘to*be: under stoga the ‘surety ‘for! Confidence-also, 


Biased: “Sons shall: not bo danelis to discharge debts 
contractéd by their father for spirituous’ liquors,’ for gambling, for ` 
promises made under the influence of ‘love or wrath, for surety- 
ship, -orwhat-remains unpaid . of a-fine ‘or. toll.” (1) Promises:made 
.out of love or:when angry, shallibe described, presently. 


Gautama: “Money due by a surety, commercial debts, sulka, 
debt incurred for-liquor,and for gambling, and fines shall not affect 
the sons.”\(?) The meaning is that money due-by-a surety, debts 

- for commerce, etc., are not-to be- discharged by. the sons, l 


yaan “ Néither‘a fine -norwhat remains unpaid: òf; a ‘fine, 
neither a toll nor what: remains ‘unpaid- of -a toll,-shall'be paid by 
-the-sons,. noran: immoral: debt.”(3) Here, -because by: the. expres- 
‘sion ‘afine, is denoted : also the-baldnce; due-.of a ‘fine !and it is 
nevertheless -répeated, the -meaning-should ` ‘be that: if' the: fine: is 
wery igreat, it should be: paid ; if:the: balance due be- smaill,-it;need 
never be given ; and that if the fine is.small, the whole.need-not 
be given. 


EE OOE 


(Aitoxtistatos) : “What hasbeen promised (byaperson) with 
or ‘Wwithouta document; to anvomanavho’ belonged to-ancthér before, 
one should know that to be a debt incurred out of love, aButtletione 
consider that a debt incurred under the influence of anger, which 
one: has promised to gratify another whom he has injured or whose 

property he ‘had destroyéd.”(*) “Ukta] promised. Likhitva] še- 
cured in.writing. Muktakam] without document. A debt'incurred 
under the irifluence of love is the debt which one incurs being-short 
of ‘funds to pay what has been pronnan toa woman who bèlonged 
to - another before. “The expression ‘woman who ‘belonged “to 
another before? refers only to a woman who is not married. The'debt 

‘which -One'borrows:toi give to.and,please another-whose-wealth he 

chad destroyed out éf:angeri or- whom: he had:injared:is called -debt 
made. by wrath. Iis. these :alone:that have been: previously 
referred to as-debts made by love‘and wrath. 


(@) Bithospat, Ix;51. : (8) I ColezDig.,.211,,CCIII. 
(2) Goutama, XII, 41. (4) Ibid 212,.C6LV, . 
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Yajnavalkya : e“ A woman shail aot pay'a debt contracted by 
her husband or son, a father that incurred by a son, and likewise a 
husband, that by a wifs, unless it be curred for the family.” (1) 


Vishnu; “Neithe? the husband aor the son (shall pay) debts 
‘borrowed by a’ woman. “(2) | É 


Katyayana: “The debt contracted by the wife is payable by 
the husband, that contacted by the mother is payable by .the son, 
if borrowed for the support, when he has left word and gone 
abroad.” (3) The mear-ng is that whare the husband or the son does 
not provide for the maintenance of tae wife or the mother, or goes 
‘abroad, then the debt incurred by tne wife or the mother for her 
maintenance and cloth_ag should be paid by the husband or the son, 
‘Having left word,’ tkat being generally done so; for the reason 
‘equally applies even where no word :s left. is 


“The debt incurzsd by the wif, if it is not in distress, is not 
payable by the huskend; for ths-necessities of the family are 
indispensable.” (*) Tae meaning is that debts of the wife, except- 
ing that incurred for the family whil- in distress, are not payable by 
the husband. i - : i 


Yajnavalkya: “ ‘The debts incttred by the wives of a herds- 
man, 2 vintner, a dancer, a washerran, and a hunter, their hus- 
bands shall pay; for their liveliho=d is dependent upon them.” ($) 
Sailisha] dancer. 


Brihaspati: “ TE> debts conirected by the wife of a vintner, 
or hunter, or washerman, or herdsman, or a barber, the husband 
shall pay ; (for) it was incurred in tae concerns of the husband.” (8) 
The purport is that tzeir husband shall be made to pay their debt, 
for the debt was inct-red by them m the concerns of the husband. 
Here regard should. 5e had to the living in dependence on their 
labour and not to the class to which they belong. | 


Yajnavalkya : “ What is agreed to by the husband, (what is) 
borrowed jointly wits her husband or by herself, all this is. payable 
< (by her); a woman s-all-not pay ary other debt.”(7) 

We ee ee 


pi a ae oe 
(1) Yajnavalkyas I, 46. _ (5) Yajnavalkya, IH, 18. ~ 
(2) Vishnu, VI, £2. (6) Brihaspati, XI, 53, 

(3) 1. Cole. Dig., =19, COXIX. (7) Yajnavalkya, II, 49 

(4) Narada, I, 15- 3 sos 
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Katyayana.:.“ A debt contracted.by. a woman jointly,,with-her: 
husband. or. her. son.or.by, the woman-herself. alone, shall. be. paid? 
(by, her); in such and in no other-case .is-debt. contracted by them, 
payable by,her.? (3); Contracted. by; them] ‘inourréd by, the, husband: 
and the son, 

Accordingly: ; “ Tela NAN NG naka byuher -husband at: his: 
death-bed; ‘ pay: this: debt, she:must pay. ib; however -unwilling;. 
if wealth is:left with-her.’?(2)- The meaning is. that ifia, woman'isi 
ordered. by, her. husband; whose: death: .is :near.or who is; shortly. to: 
go. abroad, that; some: debt: is; payablé ‘bysher, she :should;,on his: 
death or; when, he:had: gone; abroad, be: compelled;sby: the king» 
to pay, such: debt; even: though:sherbe; nnwillingy “ Who:is-at: his- 
death-bed’ is.only illustrative... 


Narada: The childléss widow shill’ pay- the debts of a per son 
whether-ordered' by -him- at his- death-bed to” dò so or not, or le 
who takes his wealth: shall ‘pay his debts.’(°)’ By ‘or Hep’ tce, is 
meant’that'whatever other- BANA takes the wealth, he should also 
pay the- dèbts,: 


Vishnu ; “Hé who takes the wealth of a man with or without 
male issie shall:pay his debis:;; but:the debts.of-a, moneyless:man, 
the:taker: of; his.wife shall. discharge.’ (4), Dhana].debt:, Butiin 

.the word ‘adhanasya’ (of a moneyless man), dhana is ;used:in the 
sense of wealth. 


In. this.. connexion N arada; states that kind of, women, who 
taken, the taker becomes liable. to pay the debts incurred by, her. 
husband: “She who is the last mentioned of ‘ harlots’ and she 
‘who ië first mentioned*of*‘ twiée-marriéd’women’ ; the enjoyer of 
these is bound to pay the: débts-of*their- (former) > husbands.” (5) 
This is the meaning, The. fourth.of. the four sorts.of: harlots and 

‘the first. mentioned of, the. three, sorts,of. twice-married . women ; 

l taking these. two alone, one should pay. the debt: incurred-by. their 
(former husband) and: (one need, not, pay) the, debi incurred by,the 
husband-of other, kinds of women... 


Narada. himself states.. that threefold!- (alan Bak: of)! twice- 
married: women: andi thes fourfold (one:.of): harlots.: It.is:thus: 


1—— MM 


(1) 1, Cold. Dig., 216, CEKI: ` (4) Vishnu, VI, Z9'and 30; ` ` 
(2) Ibid, 216, COXI. . (5) Narada, I, PA. 
(3) Narada, I, 17. - 
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“ Seven other sorts of wives who had been -previously enjoyed 
by another are laid down. Of these tae twice-married woman is of 
three’ kinds; and the Larlot of four. A maiden not deflowered, 
but“ diuset by the seremony of marriage, is the first kind of- 
twice-married woman, because of ths performance again of the’ 
(marriage) sacrament. That woman who having become bold is 
giyen away (in marriag>) by elders ac-ording to the law of the land,- 
is declared.to be the second. She who is given, in the absence. 
of brothers-in-law, by Ler relatives fom person of the same caste or 
„tó a sapinda, is the third. That, weman, who, whether having 
children.or not, goes to live with another man through love, while: 
her husband is alive, is’ the first harbt. She who abandons the 
husband of her~youth and betakes. herself to another man and. 
afterwards returns to aer husband’s house, is declared to be the 
second class of harlots. She who,. when her husband is dead, rejects 
her brothers-in-law anc. the rest and. unites herself: with another 
through lust is the third class. She who has come from a foreign 
land being bought for money, and aflicted with hunger and thirst 
and who gives. herself te one saying £ thine I am’ is the fourth, 2G) 


Ki | Katyayana : The debt contracted by vintners, etc., who have 


neither money nor issu3, he who enjo7s-their women-shall certainly 
discharge.” (2) . 


Narada: “He whe: takes the w-fe of a man dying without 
fioney or issue shall pay his debts; for she is comndered. his 
PREY °°) - = , 


_ This text of Naraca should be urderstood to: saneh to the. case 
of vintners, etc., mentDned by Katysyana, 


Z. Yajnavalkya: “ Ee who takes tle wealth shall be made to pay 
the debts ; so also he yho takes the rife; the son shall not be mads 
to (pay the debt) wher the wealth had beon taken by others; the 
debts of a childless maa, the heirs shall pay.” (4) By ‘ the son, ete., 
` is meant that the son though living 5 not bound to pay tlie debts, 
if the (father’s) property-had been inlsrited by another.. Here, the 
construction is “he shell nat be made to, pay the debts.” -Here the. 
son who.is competent to take the wealth of the father is denoted, 
(1) Ibid, HII, 46—32. ` : (3) ‘Narada, I, 22 `, 
(2) I, Cole. Dig, 28, COXXII. (4) Yajnavalkya, IT; 61; 
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and not the son who has obiained the wealth. of the father, hecause 
he is implied by, the ‘term “he who takes the wéalth. - Kalpataru 
states that -this is to prohibit the liability of the sons of persons, 
blind, lame, etc., who are incompetent to inherit their father’s pro- 
perty, to dischar geo their. father’s debts. 


Z. Narada: “Of ihg taken of the wealth, the taker of the widow. 
“and tho song, he who takes the wealth shall pay the debts; in the 
absence of the takers of the widow and of the wealth, the son 
(shall pay); and in the absence of the person who takes-the wealth - 
and of the son, the taker of the widow (shall pay).”(!) The meaning 
of this is: If there be the person who takes the wealth of the 
‘debtor, the person who takes his widow and the son who answers 
to the description laid down by Katyayana, then the person who 
. takes the wealth and not the others shall be made to pay the debts; 
. 50 also.if there exist the taker of the widow and the son of that des- 
_ cription, then the taker of the widow and not the son (shall be made to 
pay); if, however, the son is possessed of all qualities as being free 


from disability, etc., laid down - cae eee then he.alone shall pay 
the debt. 


. Katyayana says GA, “The son aii lie: ‘nade de: pay the - 
aie, if he be free from disability, competent to inhérit.and able; 
if otherwise he shall not be made to pay.. Where - the gon is 
immersed in grief. or young, then the taker of the wealth shall’ be 
“made to pay. (the debts) jin his default the taker of ‘the widow. »(?) 
“Competent to inherit], devoid of (defects ‘such as) being. born blind, 
‘or deaf,’ Bte. Able] able to bear the debts. The construction is that 
where there i is the taker of the wealth and the ‘son is immersed ï in 
` grief, ete., then’ the former should be made to ay, i 


BANDA “ The. dischar ger of the, debts is he o takes the 
- avealth, if the son is disabled ; so. “also the. taker of the widow, in 
’ default of the taker of the wealth. 4 ().. It must -be understood that 
“in the absence of both.of these, the son though suffering from dis- 
` ability shall: dischatge the debt, as. inculeated by. N arada.. l 


Na aka ih He who fakes ‘the wealth shall be made-to pay 
the debt; likewise, he who takes the, widow .;- and not the son 


(1) Narada, Le a) Brihaspeti, XL 6a. = a 
(2) “Not founds ` Ni Nha = 
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‘where the property istêken by another; the heirs shall pay the 
“debts of the’ sonless person;”(1) “Here also, the purport ‘is that 
‘if there be a'son and'tae property'is not taken by another, ke alone 
Shall pay the-debts ;-arnd if that be mb the case, he who ‘takes'the ` 
wealth and he who takes thé widow (hall pay). £8 


_ ‘Ratyayana: “Ifs woman, in the absence of daughters, and 
“without ‘the consent ‘cf ‘Her“son, and “possessing ‘large stridhana 
property, “leaves” her ~3on~and‘lives‘in dependence upon another, 
“her property shal! betaken by the sor. He shall take it for paying 
‘the debt and not for his own enjoyment; for the. parents shall not 
“be made to give on improper grocnds. “Manu says that if.a 
mother abandons her own son thouga competent, the son shall in 
“that case take her strdhana property and discharge the father’s 
“debts.” (7) “Amatena] without his concent. ‘‘ Having much wealth,” 
“having’ large stridhana property. “Ir the absence of daughters] if 
‘there are no daughters. “The meaning 6f.the third verse is this 5 
“If a- woman who, abendoning a competent son, and taking her 
vstridhiana, unites herself with another man without‘ the consent. of 
her son, the son shall zake the stridnana and discharge the debt. 
By-the expression ‘théagh competent’ even :an incompetent son is 
inéluded. -It'has-beon shown .that.ir case:a?woman. abandons. her 
peony her. str idhana prorerty:should be taken by the son. 


“Narada | : “ Wheres mother leaves her son and. lives in Age 

ence on another, the. son shall, pay kaving no wealth of her own, . 

all the father’s debts.” €) . The meaning is that-if a woman who has 
“no ‘wealth of her own leaves her soa. and lives.in dependence on 

“another, the son alone shall pay the debts incurred by. her husband. | 


Accordingly ; “ Bct if a woman Eaving large stridhana wealth 
“and issue, seéks anotl=r man, he mest éither pay her husband’s - 
“debts or reject her with her “wealth end issue.” (4) “Sapradhana} 
“having large (stridhana) wealth. “BLartuh] of the man who had `- 
` tiarried her, “The meaning is that ifhe “does not pay. the debt: he 
must reject her with her wealth and issue. ; l 


‘Ratyayama : “Tf woman’ “aring an infant son and large - 
“estate, bétakes herself to “another hasband, then he to whom she 


(1) Yajiavalkys, 11.61. ‘ (8). Narada, I, 20; 
(2) I, Cole. Dig., 222, GOXXIV, . (4) Ibid I, 21, 


“parr vil} “THE? MADRAS *LAW= JOURNAL, 991 


“betakes “hersélf -shall -pay : the «debt: (of -her husband) ;' this:sis 
‘declared to’ be the’ law respecting women -having infant’ sons, “A 
person wlio kad’ been long-absentiin-a' foreign’ landy one who has-no 
kindred, an ‘idiot, a mad man~and-a heretic, even, and‘ tlie rest 
though these are alive, their debts should be paid “by those who 
take their wives and their property:”(*) “The meaning is that in the 
case of those long absent in a foreign. country, etc., (thé debts should 
be paid) by those who take their wives and. property. 


“Here-ends' the chapter a the Vivadaratnakaia om the payment 


“of débts. 
` S: SITARAMA: SASTRI, 





-NOTES OF INDIAN: CASES, 

Collector of :Dinagepur v. Girja: Nath Roy, iT.:L. R.,-25-C, 346, 
The point in this case is one of considerable difficulty. The question was 
whether the owner of a ferry who was also the owner of thé adjoining 
land which was taken under the Land *‘Acqnisition’Act for the purposes of 
a bridge was entitléd to claim compensation for the damage to the ferry. 
Ul. 4 ôf 8:23 provides that“ the Court shall’ take-into. consideration 
the damage sustained” by the person interested at the time ‘of’ the 
Collector's” taking possession of the land’ by reason: of the’ acquisition 
“injuriously affecting his other property, moveable or immoveable, i in any 
-other manner or his earnings.” “Here the leartied‘Judges hold’ that the 
word acquisition includes the purpose for which’ the land ‘is’ acquired. 
‘In a somewhat similar case Hopkins v. Great Northern Railway’ Compary, 
2; Q B., "224, “the Court of Appeal refused’ to award compensation on 
the grousd that it was not the taking ofthe land or the construttion’of . 
the bridgé that caused the damage but the user; and such user was not 
specified as: liable to be taken into account. Moniover, Meilligh;' L. os; 
< pointed out that no action in tort would’ lie against a private person in -, 
suth a case and there was no reson why a company should’ be-made 
‘Hable. iS. 245:C1.-3,:specially spoints:out that the Court should not take ` 
into-consideration:any+damage ‘sustained «which: if caused: byar. private. . 
person: would not: render. such: person:liable-toia.:suit. -This.rulé:would- 
seem to be an enactment on the principlé -laidistression by: Lord-Justice 
Mellish, But. looking. at. clauses 5 and 6 of S. 24, there seems to be 
h ground “for. the opinion of the learnéd Judges’in ‘the ‘case’ ‘under notice b 

that the use. to’ which. ‘thé land. may be put in case ib depreciates’ the 


` (1) T Cole, Dig» 226, OOXXVIL and VIIL 
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value of other land may be taken into consideration. This is not 
enacted in terms and unless ‘such depreciation is actionable in the case 
. of a private person, Cl.3 would preclude the depreciation being taken 
into consideration. There is force, no doubt, in the argument that the 
- word acquisition in CL.4 should inclyde the purpose also, for the 
acquisition by itself does not generally injuriously affect other property. 
But we think that this :s not necessarily the case; for itis well conceiy- 
able that the ownership of another person in the land separated may in 
. many cases injuriously affect the land retained. Furthermore, the 
damage to be taken inte consideration in Cl. 4 is the damage sustained 
at the time of the Collestor’s taking possession of the land. Supposing 
the bridge was not ccistructed for many years, no damage would 
accrue to the ferry. The decision in Cowper Essex v. Acton Local 
Board, L, R., 14 A. C., 553, of the House of Lords does not affect the pre- 
sent case, We are inc-ined to think that the Court has placed a much 
more liberal construciiou upon the language of Clause 4 of S. 23 than 
it warrants, Sufficiens attention, we think, hag not been paid to Cl. 3 
of S. 24. : f 


Jagannath Prasad Gupta v. Bunjit Singh, I. L. B., 25 C. 334. 

We are glad that the somewhat extraordinary decision of Shephard 
“and Davies, J. J., in Parvathi Ammal v. Saminatha Gurukal, I. L. R., 20 
M. 40, has been dissented from by the Calcutta High | Court. The 
decision of the Madras High Court came upon us by surprise, and 
we hope, it will noi be followed, Some. obséryations of. the Privy 
Council in previous cases have been deemed to warrant the startling 
proposition that unless a person sues to establish an ‘adoption within 
six years, from the “date of it, he loses the chance altogether. The 
law lays down a peripd of twelve years for the recover y of immoveablo 
- property and there is no. suggestion that that period has been’ cub down, 
because the person sung to recover it is an adopted son whose adoption 
is disputed. Until ths Privy Council expressly decides this, there is no 
` reason why such an agviously unsound proposition should-be accepted 
as good law. 


The case under notice lays down another important rule that the 

` Management of an endowment reverts to the heirs of a founder-on fajl- 

< uré of thé heirs of trustees and on default of appointment of a successor 
as pr ovided in tko. tecst-deed. 


Saral ‘Chand Vitter v Mohun Bibi, I. L. R, 25 c. 371. The 
question dealt with ir this case is one of very considerable importance— 
whether a supiah by 2 minor is YAN or dadak if another person bas 
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acted upon-the representation by the minor that he was of age and has 

` parted-with money or done any other act upon the faith of such represen- 
tation, The mere fact of the minor contracting cannot be taken to 
amount toa representation that he was of age; or that it!" was a ground 
for estoppel, for the other party, may not have relied upon it. The 
broad. - proposition above, enunciated is merely the rule of estoppel : 
contained in S. 115 of the Indian Evidence Act and is accepted by the 
Bombay High Court in Ganesh Lala v. Bapu, I. L. R., 21 B. 198, as | 
applicable to a cantract by a minor. In the case of Dhanmull v. Ram 
Ohunder Ghose, I. L, R., 24 C. 265, three Judges of the Calcutta High : 
Court consider the rule of estoppel inapplicable to the case of a minor 
and would not give a decree for money against the minor even though 
upon the faith of a fraudulent representation by the minor the contract 
was entered into. ‘§. 115, however, does not require fraud on the part 
of the person making the representation to justify the application of 
the rule of estoppel; and this has been so expressly ruled by. the Privy 
Council, Sarad Chunder v. Gopal Ohunder, I. L. R., 20.C., 299, In the 
case under notice, where there was a fraudulent representation by the 
minor that he was over age and a mortgage deed was executed, a 
mortgage decree was granted by the Court. The Chief Justice seems 
also to throw doubt upon the correctness of the ruling in the earlier case 
that no personal decree could be granted. There is a largen umber of 
decisions cited justifying the mortgage decree on the ground of fraud; 
and apparently this would not be questioned by the Judges who decided 
the earlier Caléutta case’ in I. L. R., 24 C., 265. But the question 
remains whether the rule of estoppel will a when the representation 
ig innocent. And there is also the further question whether a personal 
decree could be granted assuming the mis-representation to be fraudu- 
lent. Weare unable to see why a personal décree should not be granted 
if a mortgage decree could. The decision in Nelson v. Stocker, 4 De.. 
Gox. & J. 458, would seem to justify Chief Justice Maclean in his doubts 
as to the correctness of-the case in 24 Calcutta. ` Probably, the sound 
role will be to do away with a number of refinements and to hold that 
the rule of estoppel in S; 115 applies to the case of minors, unless there 
be any over-riding-principle. But should the rule of estoppel be applied 
in „matters of status which are public law, Can a person become a 
husband or wife by estoppel? If not, how can.one be a major by 
estoppel ? It-has been held that one may be an adopted son by estoppel. 
But the question has nowhere been discussed on this broad ground. 


Dost Muhammad Khan ». Syed Begam, I. L. Ra 20. A„ 81. 
Explanation 2 to section 13, C. C., lays down an important 
principle. _ Ifa gronnd of defence a not been alleged in a previous. 
suit, ib is not open to the party who should have alleged it to rely upon 
it ina fresh suit, all the -other conditioris. as -to parties- and cause of 
action being the- same.- This- -principle is- applicable: to -a “anit -for’ 
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partition by:some of the heis of a deceassd Mahomedan, and the.defend-- 
ants Having-failed to claim-a reduction:for a dower-debt, are precluded, a 
from claiming it iù a-new-suit by them: And this rule of res-judicata-is: 
applicablé as between co-deféndants ‘ale ; -fór in ‘a partition “suit where > 
the share ofeach’ has been ascertainec,;, the-contention. which. each is- 
entitled’ to set up should*be deemed tt have been set up. The more: 
dificult words in that ‘explanation are “ground of attack.’ In an: 
early Madras case, they. received. an iaserpretation to mean ground of- 
attack to. the -defendané’s -pléas and neb causes of' action against* the - 
defendant.. But the recent. decision .of the Privy Council 'in Kameswar - 
Parshad y. Rajkumari Ruttun-Koer, 19 I. A., 234, has over-ruléd this limni- 
tations. The:exact scope.of. this Privy, Council ruling has not.yet been 
settled, Though. the Madras:High-Cour i has followed.it toits full conses 
quences;two:Division. Benches;of the Madras-High Court have practically 
differed as: to~its:scope:;-see Subrahmanta. Ohettt v. Authinarayanan, 7.M, 
I&J: Rép., 288 ; Arunachalam Ohetty.v: Meyyappa Chetty, LLR., 21 M, 91. 


Sheorania.v..Bharat’ Singh, I: L. Ri, 20A., 90> Thereris con- 
siderable force in the arguments of tLe,léarned Judges in this case, 
but. none of. the; circumstances . referred, to. is” sufficient to precludé 
an amendment..of-the:plaint; and. whether -he. is a minor_or.a major 
the: plaintiff: isi the. same.. Verification .may be made by-a-person ac- 
quainted withthe facts and as-regards;-he signature to the vakalat and. 
thie-plaint, the defect is not-such as. could inot be: cured; by. the amend. 
ment: We-are disposed’ to'agree with he: more: lenient: view taken by: 
the Caléutta High Court'in Taqui Jan~: Obaid-ulla, I. L. R., 21:0, 866; 


Aman Singh. Narain:Singh, L L-R., 20.A. 98: Wedoubt the. 
correctness: ofthis decisions, Chief.Justice Edge and.Banerji, J., are of; 
opinion thatiif:acompromise déecreeris : assed -without~previous leave-to’. 
enter into ;a-compromise having been,civen.to:the guardian of a:minor. 
party:to the suit; such minor; cannot:sterto set:.aside the-decree, assum: - 
ing the compromise to-have-been beneffzial, on the mere: ground of want. 
of-sanctién. -They -cite-no‘ authority -ù support’ of ‘this view: and” the: 
language of the-section that‘the-compromise shall ‘be-voidabld against- 
all parties other than the minor is obviously. against that view. This 
provision is not limited to proceedings by way of review orappeal and” 
a separate suit to set aside the decree cn the ground ‘of want'of‘sanction 
lies. It was:so held in-aprecent-case Ta Madras, Arunachaldm Chetty ve 
Méyyappa- Chetty, E L. Ri, 21-M: 91; and'a number of earliér-cases:to- 
the same efféct are collected ‘in Mr. O- Kineally’s-notes to S: 462: 


Sri-Gopal,»..Prithi Singh, F.L. R.,,20-A. 110. The -holder-of; 
certain prior mortgages, sued: as; a. defendant, failed. to.plead: some of. 


Pa 
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|. them in answer to te platatif’s Suit, In a subsequenit “suit by him for 

` gale; the Court held’ that he was disentitled to vély updii ‘those mórt- 
gages not pleaded under explanation ii to S. 13. It isa matter which 
he ought to have made a ground óf defence. There would be nothing 
to preclude his asking | for a personal decree, for his right to a personal 
decree ‘would have been no ground of defence ‘in the prior suit. As 
the prior mortgagee was entitled to a suit upoi the sale. being made 
subject to his ‘mortgage or if the propérty was- sold free of all mort- 
-gages that the prior mortgagees should be paid : first out of the sale 
proceeds, the existence of the prior mortgages was a legitimate ‘ground 
of defence, the failure to plead which was rightly ‘held to Sasedane 
prior mortgagee f from suing for sale, 


-Fazal Husen v. Raj Bahadur, I LF Ro “96 À., 124, Wienia an order i 
of abatementof an appeal is passed by an gala court, the appellant 
having died, the date from -which. limitation runs for execution is held 
to be the date of the original decree and not the date of the. order of 
abatement, Ch 2 of the 3rd column of Art.-179. Specifies the date of the 
final decree..or order of the appellate. court as.the starting point for 
the execution of a decree or order. _It may be the words ‘ decree’. and 
‘order’ in the 3rd column may refer respectively to the words. ‘decree’ and 
‘order’ in the lst column, . But we think the more correct view is to hold 
that the final order of the appellate court is the starting point for the 
execution of a decree also. It has been so held in the cases of orders of 

-withdrawal of the appeal: Wazir Mahton v. Lulit Sing, I. L. R., 9 C., 100 ; 
“Alshoy Kumar Nundi y. Olinder Moki Chathati, I. L. Ra, 16 C., 250. 
The Madras High Court.has also taken the same view. |The question 
has been raised. whether there is. an appeal at all when none lies by law 
or the memorandum of appeal is insufficiently stamped. ‘Having regard 
to the language. òf the Court Fees Act that the memorandum of appeal 

l shall have no validity. whatever im case of insufficient stamp, the 
more technical view may be ‘that there is no appéal i iri stich a case dnd 
hence the date of the original decree is the starting point. Buta more, 
liberal view has prevailed in Caletitta and eyén.where strictly no appeal 
Jiės, it has been held that thie’ date of the appellate decree or order is the 
‘starting point, The order of abatement is the. final order of the appel- 
Jate court, and ‘prior to that theré was an-appeal properly pending. 
There seems to bé no reason why that should not be taken as the pini; 
ing point for-an appention for execiition. - 


Sadiq Husain v. alta Prasad, T È R., 20 A. 139. ° This appears 
to us tó bé rather a ‘Hard case and Wé doubt whether ‘the conclusion to 


which the court came was inevitable, ‘A décree öf the High Courd waa 
5 
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-assigned andthe assigne executed and realised what was due to him. . 
The judgment-debtor appealed to the Privy Council and the High 
Court’s decree was reverzed. But the assignee was not made a party to 


the appeal, and when the successful appeliant in the Privy Council applied ` 


for restitution, the High Court held there was no provision for ordering 
restitution against the essignee. It mst be confessed that there is no 
_ Specific provision in the Jode itself for restitution in the case of a Privy 
Council decree. And it'has been held that the Court has an inherent 
jurisdiction to order restisution. Rodgersv. Comptoir D’escompte de Paris; 
L. B.,3 P.C. 465, and Goroo. Doss Roy v. Stephens, 21 W. R., 195, S.. 610, 
of the Civil Procedure Code directs that tle courts here should execute the 
order of the Privy Courcil in accordene with the rules relating to the 
execution of decrees. And this may be done against the representatives ` 
of parties, restitution being also executicn, it will be an order against the 
representative. The assignee of the dsc-ee-holder in the High Court is 
his representative and it seems to us just that execution should be had 
against him. The appellant before the Privy Council was not bound to 
make the assignee party to the appeal. “The High Court’s decree having 
- been set aside, the assigaee is bound to -efund in execution by way of 
restitution. To hold otLerwise would bs denying relief to the successful 
man altogether; for S. 244 may bara sevarate suit. The question is not 
free from difficulty, but we are inclined io think the High Court’s view 
is open to question. 


SUMMARY OF RECENT CASES. 


Jains settled in Belgaum, applicability b? Hindu Law to-—Jain of Dassa 
Porwad caste governea by general Hizdu Law—Hindu Law, general, 
applies to the three regenerate classes—Hindus, division of, into four 
classes—Vaishyas—Hizdus carrying their law with them when settling 
out of their country—Illegitimate sors, rights of, amongst ths three 
regenerate classes and cmongst Sudras, Sudras, law as to. 

Bapuchand ». Govind. : 
A Jain of the Dasse Porwad caste, sotiled in the Belgaum District 
from Gujerath, is governed by the gene-al Hindu Law applicable to the 
three regenerate castes, viz., Brahmins, Xshatriyas and Vaishyas, being 
not a Sudra, but a Vaisaya by origin, and as such he carries his law 
with him from Gujeratk'to the Belgsum District. Under the ordinary 

Hindu Law, which apples to the three superior castes, to the third of 

which division the Jairs belong, illeg-timate sons do not inherit, but 

are entitled to maintenance only. 


4 
ww 


2 
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Illegitimate sons of. Sudras are no’ doubt their heirs, taking with 
legitimate sons, daughters and daughters’ sons.only half the share of the 
legitimate sons.. It does not, however, follow that in the absence of the 
latter they would take the whole estaté to the exclusion of the-widow :—- 
Printed Judgments of the B. H. O. for 1898, p, 181. , 





Partition, suit for, limitation as to, when part of estate in exclusive possession 
` of vendee of co-parcener for more than 12 years—Alienee from co-parcener, 
-title of —Co-parcener, alienation by—Possession, exclusive of alienee of 

co-parcener— Undivided estate—Joint family property, . partition of — 
Limitation Act XV of 1877, Schedule IT, Articles 126, 127 and 144, . 


Bhawrao bin Mahimajirao Mhadik v. Bakhmin kom 
`- Raghojirao bin Tulajirao Kadam. 

“When some members of a joint Hindu family sell or mortgage to 
their respective alienees certain defined and distinct portions of the 
estate which have been in their exclusive possession and put the latter 
in possession of the same, the possession of the alienees becomes adverse 
to their respective alienor and their co-parceners also.. It does not 
affect the question even if the alienees know that the lands they 
have purchased formed part of an undivided estate, A person coming 
in under a title which he knows to be defective, or even a trespasser is 
not by reason of his knowledge, deprived of the benefit of the law of 
limitation. In such a case Article 144 of the Limitation Act applies 
and a claim for partition of such lands, which have been in the posses- 
sion of vendees and mortgagees and holders under alleged purchases, 
for more than-12 years, is barred by limitation. Article 127 which 
deals with the limitation epplicable to joint family property does not 
apply to such a case. ` 


Adverse possession depends upon the claim.or title under which - 
the possessor holds and rot upon a considération of the question in 
whom, the true ownership is vested whether in a single person or many 
Jointly :—Printed Judgments of the B. H. O. for 1898, p. 170. 


Hindu Law as to adoption by widow of a predeceased son as against a widow 
`of deceased Hindw—Adoption by widow of predeceased son, so as to 
‘deprive widow of deceased of her rights as heir— Widow of predeceased 
son, right of,.to adopt-—Luthority to adopt—Right to adopt by older coa 
widow as against younger co-widow—Co-widows, adoption by—Rule as.to 
adopted son being younger than adopting mother—Diference of age, rule 
as to, in adoption. SS 


` 


Gopal Balkrishna Kenjale v. Vishnu Raghunath Kenjale, 
As between the daughter-in-law, being the widow of.an only pre- 
, Geceased ‘son living in union with his father at the time of his death, 
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and the mother-in-law, the widow of a deceased Hindu, the right of the 


latter to adopt is in every way superior, and the former has no inde- 


pendent right to,adopt w-thout the sanction of her father-in-law. The 

estate vests’ in the moth=r-in-law as heir, and unless she chooses to 

divest herself of this righ;, no act of tha daughter-in-law could divest her 

of her rights as sole heir. The case of a younger co-widow is an excep» 

tion to this rule, for the elder widow may by subsequent adoption divest 

Her of her rights.in th2 estate. Unless prohibited expressly or by 

implication, a widow in this Presidency has an implied authority to 

adopt. This cannot be said of the daughter-in-law, the widow of a 
predeceased son, who must be specially authorised by the father-in-law 

to make a valid adoption ‘binding against: his heirs, 


The rule prescribing a difference of age in favour of the adopting” 
mother must be only regerded as a directory rule, and nota command,’ 
the infraction of which irvalidates the adoption :— Printed Judgments of 
the B. H. 0. for 1898, p. 275. : 





Admissions by minar made in possessory suit, admissibility of, in a suit for 
possession brought by h:m after. majority--Minor, admissions of—Lui- 

` dence Act I of 1872, Sections 21, 58 and 65 (b)—Lvidence—Secondary- 
evidence, ; 
Balaji Vasudev Habbu v. Rucrapa bin Mudkapa. 
In a suit for possession of land by A, his admission in a possessory | 

suit when he was a minor. of its sale to the defendant by an unregistered’ 
document which requires registration does not come within the meaning | 
of Section 6500) of the Hvidence Act. It can only be got in under 
Section 21 of the Evidence Act when ground is made for the admission 
of secondary evidence. A’ not claiming through his mother, similar _ 
admissions made by her -n such suit are not in any event admissible 
“against him. A’s admission as to the effect of the document made in 
the possessory suit before the Mamlatdar is not sufficient to dispense 
with proof of the contents of the document -under Section .5$ of the 
Evidence Act :—Printed sadgments. of the B. H, C, for 1898; p. 179. . 


Gift, by. Hindu,. validity of, without, delivery of possession—Validity. of 
Hindu gir ansfer of Pr operty Act IV of 1882, Sections 123. and. 127. 
Bai Rambai, » Bai Mani., 
-The Hindu rule of Bw that delivery of possession is essential to 
complete a- gift has beer- abrogated by Sections 123 and 127 of the 
Prenat of: gik ae Bebe inni ecg: of the B, H. 0., P. 147. 





tote 2 i , 
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Hindu minor—Minor, release. by —Release by Hindu minor of his interest in: 
i family, property. ‘in favour of his son, validity of, as:against creditors— 
Family, arrangement—Colourable transaction—Benamt transaction— 
. Statute of Elizabeth. as, to. voluntary conveyance—Contracts by infants 
whether void or voidable—Ratiication. of contracts. by minors — Consider- 
ation—- Indian Hvidence. Act, Iof 1872, Sections 21 and-88—lonterat’ 
. Act; IX of 1872, Sections 2, sub-sections (g) and (h), 10, IL, 247 and 
248—.1 'ransfer of Property Act, IV.of 1882, Section 197—Indian Trusts 
. Act, II of 1882, Section 7. 


Sadashiv Yaman Dhamankar ». Trimbak — 
Divakar Karandekar. 


In 1887 W, an adopted son, executed an instrument styled ; a release. 
in. favour of his minor son S represented by his aunt, the adoptive. 
sister.of W releasing the whole of the itimoveable and moveable pro- 
perty of W which had descended to him from his adoptive father in ` 
favour of S. W was in law a minor when he- executed the release. “A. 
creditor of W sued him after atiaining majority. seeking a declaration 
that certain property which he had attached was the property of W. 
Held in second appeal that the execution of the deed being admitted and. 
it having been registered, the burden of proving that it was invalid lay 
upon the plaintiff, who could” only succeed by showing that the release 
was made in favour of S with- the intent of actually conveying the share 
of W to S but with the. further intent to delay, hinder,.and defraud 
wW 8 creditors within the meaning of the Statute of Elizabeth. In India Í 
where the benamé system is common there may be a sham conveyance 
which though registered and delivered to the grantee not being‘intended 
to pass the property, but merely to be used asa blind-to deceive creditors . 
or others, conveyed no estate to the nominal grantee.’ Held’ that the 
circumstances in this case that the then existing debts of W were all: 
paid off'by S at or about the time when the release was executed and’ 
as part of the same transaction, ‘that the release- was, registered and: 
publicly notified throughout the District, ‘that its openly avowed. object 
expressed in- the- instrument itself was:to protect. thé ancestral. estate’ 
from the consequences of Ws imprudence, and extravagant, habits, 
precluded the idea that of intended: ta.be operative between the parties to it 
as a release, it was executed for-the purpose of defeating, hindering or 
defrauding ereditors. . Held. ‘also that: the evidence givem by W in: 
cer tain certificate proceedings instituted by him ‘after attaining majority l 
must be left out of consideration in this case as not being evidence 
under Section 38 of the Evidencé Act, and being in-tho. nature of 
admissions in W’s own interest, could not be used in his favour nor in 
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favour of .the plaintiff who claimed ~hrough him. Evidence Aet, 
Section 21. That the release in question could be supported as a family 
arrangement. That the circumstance tlat a voluntary family settlement 
like the one in questicn was without consideration, other than the 
covenant to provide W with maintenarve while he lived in the family 
house aiid,Rs. 15 per month if he was not satisfied with the maintenance . 
provided for him, did net afford any evidence that it was not the inten- 
tion of W and S that tae release shorld be acted upon. That apart 
from the Contract Act 5 release by an infant in the nature of a convey- 
ance would be voidabls and not void. That it was open to question 
whether the Contract Act (apart from the Transfer of Property Act 
which did not apply tothe case) affected the question, which appeared 
it did not. That there was evidence ir the case to hold that W did not. 
raitfy the release :—Printed Judgments.of the B. H. O. for 1898, p. 149. 


i ~ 


S 


Partition, suit for, by purchaser, will. rot entitle defendanis who do not sò 
claim, to have their suares divided of and allotted to them or the Court to 
. decree general partitien—General partition, Court cannot decree af defend- 


. ants do not ask, in seit for partition of his share by purchaser—Second 
appeal—Purchaser, suit by, for partiion of his share. 


Murarrao Zimajirao Dalvi v- Sitaram Keshav Pendse. 


Plaintiff sued as a purchaser tc obtain by partition the share he 
had purchased, valniag his claim at the value of that share and paying 
Court-fees on it. Tke defendants wio represented the family did not . 
claim their shares ard ask for them to be'allotted to them. Held that 
though it was no docbt open for each and every one of the defendants 
to have asked to have, his share divided off and allotted to him, in which 
case he would have Fad to pay Court-fees according to his claim, it was 
“not compulsory on lam to have done so, still less the Court was bound 
in the absence of ary such request, to have determined what was the 
share of each of the defendants and to have allotted him that share and 
compelled him to taze it by making a general partition, The Court iù 
second appeal refused in such a cas2 to accede to the prayer of some-of 
the defendants, who-did not appear ia the Court of First Instance, to have 
the shares thus fourd as theirs to be divided off and allotted to them :— 
Printed Judgments cf the B. H, 0. fer 1898, p. 132. 
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Court -fees, payment of, by defendant, -to bë given his share in partition sit— 
` Mussulmans, suit by; for partition of joint inheritance, not distinguishable 
in this Pr esidency from partition sit by Hindus—Partition suit— 
Inheritance ~Admintstration-suit, payment of Court-fees, in— Relief to 
defendant, on Payment of Court eve 


Ho Abdul Kadar v. Bapubhai Valad Sheik Inam. 


In a suit by Mussulmans for partition of an inheritance, the „joint 
property of the parties, the lower Court refused to.give one of the 
defendants, though he asked for it, his share which was found and 
admitted to þe a third. The First Court refused because the Court-fee 
paid was only sufficient to cover the plaintiffs’ one-third share in the 
property, and the lower appellate Court on the ground that this was 
not a suit for partition of joint-family as known to Hindu law. The 
High Court in second appeal holding that in this Presidency a suit for 
partition of an inheritance. by Mussulmans is hardly distinguishable 
from a partition suit by Hindus, and the First Court having declared 
the property to be the joint property of the parties, the principles of an 
ordinary administration-snit ought at any rate to be applied to it 
awarded the defendant his share to be ascertained and given to him in 
execution on payment by him of the necessary Court- fees ;—Pr inted 
ae a of the B. H, C. for 1898, p. 135. 


Tandlord and tenant.—Covenant running with reversion— Specific l 


devisee and general estate. 
Ecoles v. Mills, [1898—A, ©. 360). 


The gun in this case was whether a sum of money recovered iy 
a lessee from the: executors of his lessor as compensation for the non- 
fulfilment of a certain covenant in the lease ought to have been charged 
against’ the specific devisees of the farm or should be ‘paid out ofthe 
‘general estate of the lessor. J demised to.Ba farm of 4,000 acres known 
as M, for fourteen years. The lease contained a covenant by the lessor for 
himself- his heirs executors, &e., in the following “words: “ The lessor, 
his heirs or assigns will, at his or their own expense, within a year 
completely finish laying down in good English grass thousand -acres.of 
the farm.” The covenant was accompanied by the following declara- 
tion at the end cf the lease, “It is hereby declared that there shall not 
be implied in this lease, any covenant or provision whatever on the part 
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of either of the ‘parties thereto.” Z-died without pérforming the cove- 


a) 


nant within the year, ard by his wil, he divided his property among 
his children. The farm: M. had come to the appellants under a volun- 
tary conveyance and tke respondents represented the interèst in the 
testater’s residuary estate. At the end of the year, B claimed and got , 


` - compensation from the executors for breach of the covenant in question, 


A dispute then arose as to the liability of the owners of the reversion 


in. M to pay this amount, Their Lordships of the Privy Council revers- 
. | ting the decisions of the courts below, held. that the covenant was quali- 
`- fied and controlled. by the declaration, that, it was not in itself a 


‘charge on the reversion and not being one incidental to the relation of 


"landlord and tenant, lfabilify for breach thereof properly fell to be 
“borne by the general estate of the deceased lessor. 


Covenants running'with reversions are of two-kinds: (1) where the 


covenant is a burden or a charge on the reversion; (2) where the 
covenant is in its nature incidental to the relation of landlord and tenant, 


At common Jaw no covenant ran withthe reversion until modified by a 
statute of Henry VIII which provided that lessees shall have a like action 
against alienees of the reversion for any condition or covenant expressed 
in the lease. “The statnte was passed for the protection of tenants and 


giyes the lessee a remedy against tke lessor’s assignees of the reversion 


in addition to the ono that he possesses ‘against the, lessor’s general 
estate. Further, of these covenants that run with the reversion the 
burden of those that ave incident tc the relation of landlord and tenant 
should be borne. by the devisee, as Letween him and the testator’s estate. 
We thus see that (1) if the covenant was a charge on the reversion, the 
specific devisee must always bear ihe burden of it; (2) if it was not a 
charge but was only-a covenant running with the reversion and inci- 
dental to the relation of landlord and tenant the devisee has ultimately 
to bear the burden of it, though the lessee may proceed against the 
specific devisee as well as against the general estate; and (8) if it was 
neither a charge nor one connected with the relation of landlord and 
tenant the specific devisee was not liable for breach of it, the general 


estate being alone responsible. Thair Lordships held in this case that the 
«covenant in question did not fall under either of the first two headings 
above mentioned, but was a thing to be done preparatory to the com- 
‘plete establishment cf the relation of landlord and tenant and that the 
“burden of such a ccvenant should, thérefore, bé borne’by his general 
estate rathér than by the specific devisees. 
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Vendor and purchaser.—Conditions of sale—Defective title. 
In-re Deighton and Harris's Contract, [1898—1 Ch. 4580, A.] 


The mortgagee of certain leasehold premises contracted to sell them = 
by a deed of sale. The deed of sale contained a provision to the effect. -: z 


that it the purchaser should make any objection or requisition whatso- 
ever “as to the title particulars, conditions or any other matter or 
thing relating or incidental to the sale, which the vendor is unable or 
unwilling to comply with the vendor. .... _the vendor shall have fall” 


power to annul the sale.” -It turned out on the investigation’ of the. Rien a 
title by the purchaser that the vendor was holding by a sub- demise the 
legal estate in which was outstanding in another sub- -mortgagee said to 


have been paid off. The purchaser, therefore, insisted that the person 
having the legal estate should join the conveyance. “The vendor being 
unwilling to comply with the requisitions of the purchaser, it was held 
by the Court of Appeal reversing the decision of Kekewich, J., that under 
the condition above mentioned the vendor was entitled to annul the gale. 
The condition in their opinion extending to a matter of conveyance 
as well of title; On the purchaser relying on the case of Bowman v. 
Hyland, 8 ch. D. 588, their, Lordships distinguished that case as one 
in which the vendor had no title whatever and held that the ordinary 
conditions of sale giving the vendor a power of recision applies only 
where he has some title and not where he na none, 





Specific pexformance.—Laches—Return of Deposit—Lien for Deposits 
Levy v. Stogdon, [1898—I Oh. 478. per Stirling J.] 


Where a deposit is made by a purchaser the deposit is not merely 
a part payment of the purchase money but constitutes a security for the 


completion of the purchase so that if the purchaser fails to perform his ,. 


part the vendor may retain it, It is sometimes said that facts which 
will induce a Court to refuse specific performance to a purchaser would 


entitle the vendor to retain the deposit—but the rule more accurately - 


stated seems to be that, in order to enable the vendor to retain his 
deposit there must be acts ori the part of the purchaser which not only 
amount to delay or other cause sufficient to deprive him of the equitable 
remedy of specific performance, but ‘which would make his conduct 
amount to a repudiation on his part of the contract. On the other hand, 
if the vendor fails to perform the contract on his part the latter may, 
in the absence of a stipulation to the contrary recover the deposit from 
the vendor and further has a lien on the subject matter of the contract. 
l A 6 
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In 1886 A. a vendor'contratted to sell a contingent reversionary 
interest free from incumbrances, and the purchaser paid a deposit on the 
purchase money. The reversion,-however, proved to be incumbered and 
before the incumbrances -were discharged, the vendor was adjudicated - 
a bankrupt in 1888. In the same year the bankruptcy was annulled 
and under a composition -leed the whole df his property was sold by. his 
trustee. In 1891, the parchaser also became a bankrupt having pre- 
viously sold his interest under the contract to P. who subsequently 
assigned it to B. In 1595, the reversion fell into possession and B. 
shortly afterwards clainæd specific performance, ‘or in the alternative 

“alien for the deposit pail by the purchaser. Stirling J. held : (1) that 
the delay was a bar to any claim for specific performance : (2) that B. 
had a lion for the deposis and that he can enforce his lien as no statute 
of limitations ‘apply to the case. 





Abardonment of quantum meruit, 


Sumpter v. Hedges, [1898—1 Q. B. 673, C. A.J 


In this case the pla.ntiff a builder had contracted with the defend- 
ant to build upon the defendant’s land two houses and stables for a 
lump sum of £ 665, Azter the plaintiff did part of the work and had 
received the payment cf part of the price, he informed , the -defendant 
that he had no money znd was not willing to go on with the work and 
thereby virtually abanioned the contract. The defendant thereupon 
finished the building on his own account using for that purpose certain 
building materials whih the plaintiff had left on the ground. The. 
plaintiff now sued for work done and for materials supplied by him. - 
The Court.of Appeal lld following Munro, v. Butt, (1858 8, E. & B. 
788, that the plaintiff could not recover. 


The law is, that, where there is a contract to do work for a ien 
sum, until ‘the work is completed the price of it cannot be recovered, 
There are, however, cases where money ‘can be recovered for work done 
as on a quantum meruit, but in ‘order that that may be so, there must be 
‘evidence ofa fresh cortract ‘to pay for the work already done, Ifi in 
this case 'the plaintiff Lad merely broken his contract in some way so as 

‘not to give the defendant the right to treat him ‘as having abandoned 
‘he contract and the d=fendant had then proceeded to finish the work 
himself the ‘plaintiff would be entitled to recover‘on a yuantum meruit, 
Further there are casein which though the plaintiff has abandoned the 
performance of-a contzact it is-possible for him to raise the ‘inference 
‘of a new contract to pay for the work done ona quantum meruit from 


` 
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the defendant’s having taken the benefit of that. work. Butin order 
that that may be done the circumstances must be such as to give an 
option to the defendant to take or not to take the benefit of the work 
done, Itis only in such cases that the inference of a new contract may 
be made fram the defendant’s taking the benefit of the work done; but 
where there is no such option as in the case now under consideration 
one must look to other facts than the. mere taking of the henefit of the 
work in order to ground the inference of a new contract. 





` Covenant in lease—Meaning of the term assigns. 


Bryant v. Hancock & Co., Limited, [1898—I, 
Q. B. 716 C. A.J 


The plaintiff demised by lease to J. B., and his assigns a hotel for a 
term of twenty-one years, The lease contained a covenant that neither 
the lessee nor his assigns, executors or administrators shall wilfully do 
or suffer any act or thing which may be a breach of the regulations 
established by law for the conduct of licensed public houses or be a 
reasonable ground for withdrawing or withholding the licenses for the 
sale of spirituous liquors. After some years J. B., assigned the residue 
of the term to the defendants who sublet the premises to one Mrs. E, 
for a short part of the term vested in them. Mrs. E. was convicted by 
the Magistrates for having on one occasion -permitted drunkenness on 
the premises and in consequence the justices refused to regrant the 
licenses in respect of the premises, The plaintiff thereupon sued the 
defendants for damages for breach of the covenant and af the trial of 
the suit before Lawrence, J., the plaintiff obtained a decree. On appeal, 
however, the Court of Appeal held, reversing the decision of the lower 
Court, that the term ‘assigns’ did not include an under-lessee and that 
the defendants were not liable for things done by the under-lessee. - 


An assurance for a period less than the whole term is an underlease 
and not an assignment. (Oottee v. Richardson 1853, 7, Ex, 143,); an 
assurance purporting to be an underlease, if it comprises the whole term, 
may be an assignment: [Langford v. Selmes, 1€57, 3. K, and J. p, 220 
Beardman v. Wilson, L. R., & O. P., 57]. A covenant not to assign is 
not broken by the granting of an under-lease. [Crusoe v. Bugby, 1, 771, 
3, Wils. 234]. 
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JOTTINGS AND CUTTINGS. 


—. 


We beg to neko mlengo with. theses the receipt of the alone 
publications :— 
Un-reported Decisiens’ of the Pricy Council from 1876—1896, 
~ compiled by Beldeva Ram lave Bar.-at-Law, Allahabad, 
printed and prblished by tie mene) Indian Press, 
Allahabad, 


The Albany Law Journal for Jura and July (im exchange). - 
The Calcutta Weekly Notes for Jnly (in exchange). 

The Allahabad Weekly Notes for July (in exchange). . 
The Green Bag for July (in exchenge). 





The Canadian Lav Times for Jure (in exchange). - 
The Canada Law Journal for June (in exchange). 
The Educational Review for Juns and July (in exchange). 
| +s 
Value of Dissenting: Opinions :—TEe discussion of the value and 
expediency of dissenting, opinions is by m means ended yet. Indeed, such 
discussion seems to spring up perennially, showing at least a very decided 
‘and significant amount f vitality and anergy on the part of those who ` 
oppose on pr inciple the policy of permi ting the publication of the views 
of the minority of a legal tribunal on e given question or series of ques- 
tions. Some trenchans remarks have been made on both sides, of the 
controversy, Perhaps the strongest argament against dissenting opinions 
-is that based upon the principle that a decision should be that of the | 
court and not of the jadges as indivoluals; that it isa maxim of the 
law that it is to the interest of the public that there should be an 
end to litigation, in which view it is t= the advantage of the public that 
when a question is settled by the highest tribunal it should remain 
settled for all time; tkat a dissenting >pinion, if well written, impresses 
not only the particoler litigant, but ll who read it, with the idea that 


injustice has been done by the cours, thus weakening them in the , | 


popular-esteem, Whie there is mor or less force and truth in these ` 
views, we most decidedly dissent from the proposition that “a question 
once settled should remain gettled for-ever.” That depends, or ought to 
depend, upon whether-it is settled right. It has been truly said by our 
contemporary, the New York Law Journal, that “itcan do no real 
injury, and may ofter'be productive Df substantial good, for the courts . 
to furnish the reasons for dissents, E they are weak and unconvincing, : 
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they only serve to strengthen the authority of the prevailing ‘opinion, 
If, on the other hand, the weight of argument is with the dissenters, the 
dissenting opinion will have most important bearing upon future cases - 
involving the same or closely similar issues.” We may add that in our 
opinion the publication of dissenting opinions not infrequently prevents 
injustice being done by showing to the profession and to the public that 
the majority is wrong. We have ‘in mind several recent instances in 
which, according to the consensus’ of opinion of the members of the 
profession, the dissenting opinions are right and those of the majority 
` clearly wrong. It is evident that without the- publication of the dissent 
and the reasons therefor the errors of thé majority would: have gone 
unexposed at least.for a much longer time. Thus, in our view, the 
publication of dissenting-opinions, so far from keeping the law unsettled, 
tends directly to settle it, and to settle it right. True itis that upon the 
respect of the people for the courts depends to à large extent the very 
life of the Republic; but the idea that even our judges are infallible has 
long since gone into eclipse, together with that other played-out notion 
that the king can do no wrong. While majorities are doubtless more 
often right than wrong, minorities have rights which majorities are 
bound to respect; and among these rights is or ought to be the privilege ` 
of making known to the world the reasons for the faith that is in them. 
Thus the precious spark-of truth will be struck out on the eave of free 
discussion. i 
Dissenting opinions are clearly in lino with an untrammelled press, 
and thoroughly in accordance with the genius of our free institutions : :— 
The Albany Law Journal. 
«rn 
An Innovation in Jurisprudence.—For the introduction -of an im- 
portant innovation in jurisprudence we are indebted to the Supreme 
Court of the State of Washington. Itis quite within the possibilities 
that that breezy section of onr vast country, sometimes referred to 
as “wild and woolly,” may be able to teach us of the “effete” east 
something of value in legal methods and procedure, The. incident 
referred to occurred in connection with the determination by the 
Supreme Court’ of Washington of the constitutional validity of legis- 
lation prohibiting “gold clauses” in contracts. A provision in a 
statue relating to debtors and creditors declared that’ a contract stipu- 
lating for payment in gold coin should not be specifically enforced 
by ‘the courts of the State, but that the debt: insuch cases “might 
‘be fally satisfied by and with any kind of lawful money or currency of 
- the United States.” Recognizing the great importance of the questions 
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involved,-and being extremely anxious to decide them right, the. mem- 
bers of the Supreme Court hit upon the plan of supplementing the able 
and elaborate arguments’ of counsel on opposite sides by inviting the 
leading lawyers of the State who were not professionally connected with 
the case to submit briefs setting forth their several opinions and 
arguments. This method of eliciting the honest and impartial views of 
the best legal talent of the commonwealth with the view of assisting the 
court to reach a right conclusion, we believe is anprecedented,. but we 
see no reason why it should not be resorted to by the courts of other 
States in cases of equalimportance. Such procedure, besides exhibiting ' 
a coinmendable desire -on the part of the court to get right and to do - 
right, seems well calculated to throw all light possible upon a given 
case, and on the assumption that in the multiplicity of counsel there is 

_ wisdom it should prove. valuable. It may be added, incidentally, that 
the decision in the casa referred to was adverse to the so-called Gold 
Law, the court basing its opinion upon the conviction that the statute 
was an attempt to legislate on a subject belonging exclusively to the 
Federal government. This is sound end probably sufficient, but a con- 
clusion adverse to the. law might also have been reached on the ground 
of unwarrantable interference with, and restriction of, the freedom of 
contract—something which even congress would have no power to do. 
It would probably ba held that individuals might make contracts 
providing for payments i in any form of currency, and since no private 
stipulation can raise or lower the valne of any kind of money, a clause 
calling for payment i in gold would seem to be pisany legal, —The Albany 
Law Journal. 


* 
+ = 


Will-a so-called spiritualistic medium be justified in assaulting one 
who interrujts:his secnce? is a question which the Supreme Court of 
Michigan was calléd upon to decide recently, in the case of People v. 
Hughés, reported in 74 N. W. Rep. 309. It appears that the complain- 
ing witness had been invited by a “medium ”—and he seems to have 
been orly-e medium sort of medium—to go to his house to investigate 
his methods. The lights were turned out and the “ dark circle ” formed 
in the old, familiar way.. The medium was tied to a chair, and his 
visitor sat behind him. The chair appearing to move, the visitor put 
out his foot to touch it. Then he lighted some matches, which not only 
frightened away the spirits, but caused the medium’s anger to rise to 
such a-degree that he inimediately fell upon the luckless and indiscreet 
visitor, whom ' he -threw ‘to the filpor and choked. - The Couri, after 
wréstling with the sroblem for a while, held that in spite of the rule 


:’ 
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allowing a householder -to eject a. guest svho-misbehar es himself, -the 
medium had no right to makean assault upon a visitor, and a conviction 
of assault and battery was sustained, —The Albany Law Journal. 


* 


"Ponakan aa Cause of A ccident, Sn important and interesting discus- 
‘sion of the question of proximate , cause of accident is contained in the 
prevailing and dissenting opinions of the New York Supreme Court, 
Appellate Division, First Department, in the recent case of Lawrence H. 
Slory, Admr., etc. v. The City of New York. The plaintiff brought the 
action to recover damages: for the death of his son Joseph, aged eight 
years, who was run over by a butcher’s cart in East One Hundred and 
Tenth Street. The liability was predicated upon the presence ‘of a mound 
of earth six or seven feet high in the street, which plaintiff claimed so 
obstructed the view of the child and the driver-of the cart that they could 
not see each other. This mound consisted of earth taken from an excava- 
tion in front of the premises No. 220, and, as alleged:inthe complaint, 
was thrown: from the excavation into the street, and negligently allowed 
to remain there, ‘and had so remained as alleged:for two weeks prior to the 
dateof the accident. On the trial the case was dismissed before any 
‘evidence had been taken, and the judgment of dismissal has now been 
affirmed by the Appellate Division, in an opinion by Justice O’Brien. 
~ According to the plaintiff's allegation, the boy was attending a. school 
which was fifty feeb-away from this excavation and on the same side of 
the street. Justice O’Brien said the city’s liability rested upon the 

determination of the question whether the mound of earth was the pro» 
ximate cause of the accident. ““‘ It is:urged with much force,” Justice 
‘O’Brien-said, “ that in the present case there were two efficient ‘causes 4 
“one the presence of the mound of ‘earth, which: ‘prevented the boy, ‘from 
kecing ‘the ‘horse:and cart, and the other the horse and-cart themselves; 3j 
and‘ that both were proximate tauses of the accident. As we have 
already. said, if the-boy ‘had :tripped :and fallen ibecanse of the mound, 
arid then-had been xun over, this:reasoning would be sound. ‘But the 
‘mere presence of the -mound,-and the fact that it compelled the boy to 
pass around it, without 'the intervention of some other :cause,-wonld not 
have -produced the accident. We must be wareful to avoid confusing 
‘two things which are separate and. distinct, ‘namely, that which causes 
the-injury, and that, without which the injury. would not haye: ‘happened, 
‘For-the former a defendant may be ‘liable ; -for the latter he will not. 
+ + # ~The relation-of the mound :to-the: A agak it: obstructed 
-vision ; put thig, as we have said,-was not a. fact which alone eould 
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have injured the plaintif, the cart intervening as an independent force 

and causing the injury.” This opinion was concurred in by Presiding 
Justice Van Brunt and dustice Ingraham. Justice McLaughlin gave a 
dissenting opinion, which. was concurred in by Justice Patterson. 

Justice McLaughlin said the defendant permitted the incumbrance to 

remain in the street, and this being an tnlawful act on its part, it must 

be held responsible for'the natural proximate consequences: resulting 

therefrom. In their opinion, whether the death of the intestate was due 
to and resulted from ths defendant’s unlawful act was under the facts 

stated in the complaint and counsel’s opening, a question for the jury. 

This view seems to us vlearly the right one, and we believe the Court 

of Appeals will so hold when it comes to pass upon the question. The 

majority opinion embclies a refinement of reasoning which is very 

difficult to follow. —The Albany Law Journal. È 

# 


` 


Rights of Passengers holding transfer tickets. The Appellate 
Division of the Supreme Court, sitting-at Brooklyn, in the suit of John 
‘Jenkins against the Brooklyn Heights Railroad Company, laid down 
some important rulezi with referénce to the rights of passengers 
holding transfer: tickets. Jenkins, the plaintiff, received a transfer 
authorizing him in the usual way to take a Fulton street car at the 
corner of Court and Montague streets, within ten miuutes of the - 
time the transfer was issued. He wes a sufferer from hernia, and was 
compelled, therefore, 50 take a car wherein he could have a seat. The 
first car which came slong did not stop at all; the second stopped, but , 
was so full that paseengers were stending in the aisle; the third had 
vacant seats, and Jenkins boarded it, but the conductor, after taking up 
the transfer, notified Jim that the tira limit had run out, and called his” 
attention to the rules of the company posted in the car. He demanded 
a new fare, which was refused, and Jenkins was thereupon ejected from 
the car by a policeman acting on the orders of the conductor, and was 
arrested and taken 6 the Police ,Coart, where he was afterward gis- 
charged. The queszion presented, said the court, waa whether the 
plaintiff had a right<o be in the car. It was held that he had. Section 
104, chapter 676, of =he Laws of 1892, provides that “ every such corpo- 
ration entering into such contract shall carry, or permit other party 
thereto to carry, batween any two points * * * any passenger. 
desiring to make one continuous-trip between such points for a single 
fare * * * to ths end that the prblic convenience may be promoted.” 
This, the court said. was to be liberally. construed and strictly enforced. 
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The railroad company could not seba time for the'use of the transfer re- 

gardless.of the condition of the cars. The passenger was entitled toa car- 
in which he could ride in comfort and safety. It was dicided in the case 

of Willis v. Long Island R. R. Co. (84 N. Y. 670) that standing room 
in the passageway was not proper accommodation for passengers. That. 
part of the car is whatits name indicates—a way through the car. Each 

passenger has aright to insist that the way shall be kept at all times 

open and unobsiracted. The company cannot compel a passenger to: 

stand in a car, instead of furnishing him a seat. Individuals may 

waive their rights, but the fact that thousands do so every ‘day does not 

justify the company in establishing rules to make' them do so. If 

the company provided suitable cars, with sufficient room so that the | 
passengers could have seats, there could be no doubt that the plaintiff 
must take the first car which came along, as the transfer provided for 
a continuous trip, and the good faith of the passenger would be estab- 
lished in that way. It was decided in the case of Hanna v. Nassan 

` Electric R. R. Co, (16 App. Div. 187) that“ a transferred passenger has, 
not necessarily the right to board the first car that approaches on the 
line, regardless of whether there is accommodation for him. * * * 
His duty was to wait till a car approached in proper condition to receive 
him. . If none came he could maintain his action against ane company 
for breach of the contract to carry him.” 


The transfer ticket given to the plaintiff could not modify the 
original contract entered into the time of paying the fare, nor did the 
plaintiff in accepting it waive any rights which he had under the 
original contract, since he had to accept that or ‘none at all. The 
lower court was not justified in excluding the testimony as to the arrest, 
transporation in a patrol wagon, and subsequent discharge of the 
plaintiff. If the arrest was made upon the order of theconductor it was 
part of the act of ejectment, and the jury should be allowed to consider 
it in estimating the damages which the plaintiff suffered. The Albany 
Law Journal. 








REVIEWS, 


Privy Council Judgments not reported in the Indian Law Reports, 
compiled by Baldeva Ram Dave, and published by, The Manager, 
Indian Press, Allahabad.—We congratulate-Mr. Baldeva Ram Dave 
for this very useful publication. There are many interesting and 
useful judgments of the Privy Council reported in this volume to 
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which the practising lawyer has no other means of access. Several 
of the judgments, however, deal only with questions of fact and 
should not have been included in this volume. The language of l 
the head notes is not alsogether happy in some ‘places. But they 
represent accurately the points decided. The appendicies at the 
end of the volume giving cross-references to the several reports 
in which a particular Cecision may be found, are very valuable. 
The book is well got "P and deserves to be in the hands of every 
practitioner . 
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WHO ARE BANDHUS.—I. 

The toxts of the Mitakshara on the subject are Fom In Aes 
ter II, section 5,-placitum 8, the author says.: “ Kinsmen sprung from -` 
-a different family, but connected by particles of the same body are 
indicated by the term cognate.” In chapter I, section 6, placitum 1, 
again, “on failure of gentiles ” cognates are heirs. Cognates are of _ 
three kinds, related to the person himself, to his father or to his 
mother, as is declared by the following text: “The sons of his own 
father’ s sister, the sons of his own mother’s sister, and the sons of his 
own maternal uncle, must be considered as his own cognate kindred. 
The sons of his father’s ‘paternal aunt, the sons of his father’s 
maternal aunt and the sons of his father’s maternal uncle must be 
deemed his father’s cognate kindred. The-sons of his mother’s 
paternal aunt, the sons of his mother’s maternal aunt, and the.sons 
of his mother’s maternal uncle must be reckoned his mother’s cog- 
nate kindred.’ And again, in pl. 2 the author says: “Here by 
reason of near affinity the cognate kindred of the deceased himself 
are his successors in the first instance: on failure of them, his 
father’s cognate kindred, or if there be none, his mother’s cognate 
kindred. This. must be understood +o be the order of succession 
here intended.” 


. It was at one time the current opinion that the enumeration | 
made in the above texts of the: Mitakshara was not merely illustra- 

tivo but exhaustive. So much so that eyen the sister’s son whose 
"title is now clear and unquestionable felt the greatest difficulty i in 
establishing his title, There are various Sudr Courts’ decisions, 

but I would only refer to more recent cases, i.e., decisions passed 
“after the High Court was established. Vide Doe dan Kullammal v. 
Kuppu Pillai, 1 M. H. C. 85, Jowahir Rahoot v. Mussamut Kailassoo, 
1 W. R. 74 and Bheem Ram v. Huree Kishore, 1 W. R. 859. 


In the case of Thakoorin Sahiba v. Mohun Lall, 11 M. I. A, 
P 886, the sister s son’s claim was no doubt denied, but the case 


814 THO MADRAS LAW JOURNAL. [VoL, VIII. 


went off on the ground ‘of the admiss:on of counsel as regards this 
point, There are other cases in whish the rights of the persons 
whose claim it would now be impossble to deny were negatived, 
.Vide Choorah Monee Boze v. Prosonna Coomar Mitter, 1 W: R., 48 
and Kissen Lala v. Jarallah Prasad Lala, 3 M. H. ©. 846, 

But all this is now exploded doct-ine. It is now settled by the 
highest judicial authority that the enumeration of heirs in the 
Bandhus list is illustrative merely anc not exhaustive. 


In Giridhari Lal: Roy v. The Bengal Government, 12 M. 
I, A. 448, their Lordships of the Pūvy Council observed: “The 
_ text does not purport to be an exhaustive enumeration of all ban- 
dhus who-are capable of inheriting, aor is it cited as such, or for 
that purpose, by the author of the Mitakshara,—it is used simply as 
a proof or illustration of his proposit-on that there are three kinds 
or classes of bandhus; and all that he states further upon it is, the 
order in which the thrée classes take.” Vide also Muthuswami v. 
Sunambedu Muthukumaraswami, 2€ I. A., 88; Ratnasubbu v. 
‘Ponnappa, I. L. R., 5 M., 69; Amrita kian v. Lakhinar aya, 
2 B. L. R. (F. B.) 28. 

In some of P cases (vide 16 A., 28) a somewhat feeble con- 
tention was raised thas the Mitakshera in citing the text of Vridha 
Satatapa does not purport to lay down any rule of succession, nor 
the order in which bardhus should sacceed. The contention seems 
to be that the text of Vriddha Satetapa is not a rule of inheri- 
tance (illustrating nearness or remoteness of affinity), but only , 
applies to Pakshini or pollution. No greater absurdity can be 
imputed to the authcr of the Mitakshara than this. When the 

-text is specially mencioned in the shapter on bandhu succession, 
what else is the objeci of the author-in mentioning it there? Some 
meaning should be attributed to the author. If he did not intend 
it to be a rule of suceession, why did he introduce it at all in thas 
chapter relating to stccession ? | 

; Again placitum 8 (chapter IZ, section 6) places the matter 

beyond all doubt. It expressly says that the order of succession is’ 
. ag stated in the text.of Vriddha Satatapa, viz., the atma-bandhus 
should take first, next the piiru-bandhus, and then the matru- 
bandhus. It is sufficient to pass over this part of the subject by citing 
the observations of the Judicial Committee in Muthuswami v. Muthu- 
kumaraswamt, in 23 T. A., 83: “Their Lordships do not think it 
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necessary to discuss the fanciful suggestion made in the Courts 
below, and refuted there with much care and learning to the effect 
that the quoted text is addressed to religious ceremonies of purifi- 
cation rather than to positive rules of succession.” To ‘whatever 
extent rules of succession may have been founded on religious 
observances: or may now be explained by them, it is clear that fixed 
rules of law for succession have been established for ages, and 
equally clear that the Mitakshara professes to express such rules in 
the quoted text.” (Vide also observations of Muttusami Aiyar, J.; 
and Parker, J., in Muthuswamt v. r. Muthukumaraswami, 16 M, aB 
at p. 29. 


~ 


It being now KAN that the texts are only illustra- 
tive not exhaustive, we have to consider the persons comprised in 
the class. But before we proceed to know definitely who one’s 
bandhus are, and what their order of succession is, we have first 
- to determine the signification of the term bandhu, as it is under- 
stood in the Mitakshara. ` 


A passage in the Mitakshara by a, side- vig gives us some 
though a faint idea of what.a bandhuis. Forin ehapter II, section 
5, pl. 8, we find what is really a- definition of bandhu. The 
author, after defining what a gotraja is, says: “For kinsmen 
. sprung from a different family, but connected by particles. of the 
same body (Colebrooke renders it as ‘connected “by funeral oblations’) 
are indicated by the term cognate aia ” The Sanskrit pas- 
sage is 


- Bhinnagotranam- sapindanām bandhu sabdena grahanāt. - 


For sapindas born of a different or separated stock or family. 
(lite split or.cut as under) are indicated by the term bandhu. 


__ For Bhinnagotra sapindas are indicated by the-term ‘ bandhu. 
6 . Another reading i is 


Bhinnagotrajanam sapindanam bandhu, Sabdena grahanat (Saraswat i i 
Vilasa, Sec. 586, Foulkes’ edition. < 


The word ‘sapinda’ occurs in the-Mitakshara in a previous < 
kanda (Achara kanda), and it is defined there. According to “tho 
definition in Achura kanda, a sapinda is one'who is connected’ by 

‘particles of the same body. Colebroke lost sight of this, and 
hence fell into the error of rendering the term ‘sapinda’ -in the 
above-quoted yerse as ‘one connected by funeral oblations.’ . 
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The Full Bench of the High Cours of Calcutta in the case of 
Umaid Bahadur v. Udci Chand, I. L. R. 6, C., 119, is reported to 
have said at pages 125 and 126: “ If in verse 33; section 5, chapter 2 2, 
the author of tho Mirakshara used the word ‘sapinda’ in the 
meaning which he has given to it in the passage cited above (verses 
52 and 58, Acharakanda) the translation of Mr. Colebrooke of the 
verse in question is rot correct. Eaving taken great pains in 
accurately defining the vord ‘sapinda* in the beginning of his work, 
and having said in clear words in the passage in question that 
fone ought to know that wherever the word sapinda is used there 
exists (between the persons to whom it is applied) a connection 
with one body either immediately or by descent,’ it is hardly 
reasonable to suppose shat the author used the word in another 
part of the same work -n a different sense. It is a well-understood 
rule of construction amongst the authors of the Institutes of Hindu - 
Law that the same word must be taken to have been used in one 
and the same sense taroughout a work, unless the contrary is ` 
expressly indicated . . . . . These considerations leave no 
room for doubt that in verso 8, section 5, chapter II, the author of 
the Mitakshara has used the word ‘ sapinda’ not in the sense of 
* connection by, funeral oblations, bus of ‘connection by particles 
of one body, as defined in Acharakanda. That this is the case is 
f evident from the fact tat some of the enumerated bandhus in verse 1, 
section 6 of chapter II, admittedly do not confer any religious 
benefit on the deceaseé, and therefore cannot be said to be connected 
by funeral oblations with him.” 

Again in the recens case of Babu Lal v. Nanku Ram and another, 
1. L. R, 22 CG, p. 589, their Lordships Norris and Bannerjee 
observed “the term ‘landhw’ is defined in the Mitakshara (chapter 
IT, section 5, ver. 3) as a ‘ bhinnagotra sapinda,’ that is, one sprung 

from a different family and connected by common corporeal particles 
or by consanguinity. Colebrooke incorrectly rendered sapinda aš 
one connected by funeral oblation, but this inaccuracy in his trans- 
lation was pointed ous long ago, ané the above rendering has been 
accepted asthe correcs one. (See Lallubhai Bapubhat v. Mankuvar- 
bai, I. L. R., 2 B., 88€; Lallubhai Bhapubhat v. Cassibat, I. L. R., 5 
B., 110; and Hayne œ Hindu Law & Usage, paras. 468, 469, 470; 
471 and 472.) - 

Bandhus are kinsmen sprung ae a different family though 
connected by pariicles of the same body. Therefore, a female must 
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necessarily intervene at some ‘point or other ; for ‘otherwise they” 

would not be of the same stock or family. When Vijnanesvara 

says that bandhus are bhinnagotra: sapindas or bhinna gotraja , 
sapindas, he uses gota in the narrower senso of the term, ` In this- . 
narrower sense it means family (agnatic) or stock or lineage. The 
golra in the ‘wider sense has reference to the fact that in the case.of 
Brahmins, there are 24 sub-divisions who are supposed to be de- 
scended from 24 great rishis (or to be traceable to 8 principal rishis), 
If you ask a person what his gotra is, he will say it is Bharadvaja, 
Kausika or Kauntinya> &c, There are certain great rishis, and each 
and every Hindu sect or division will bə of this or that gotra. 
Probably, this is due to the fact that each rishi had originally certain 
disciples or followers of his own, Those disciples will get other 
followers, and their descendants together with the subsequent 
“followers, will naturally -be called as belonging ‘to the gotra of that 
rishi, and so on. (In this latter sense it is used in Mitakshara in 
the chapter on marriage : Y4jnavalkya, verse 53, cited in Mitakshara 
Acharakanda.* But whatever explanation be given to this, it is 
not in this sense that the word is used. For if it were used in this 
sense who are the bandhus of udras ; Vijnanesvara says that the 
rule of succession he propounds is applicable to all classes and castes 
(varna). But a Sudra has no gotra or he is supposed to have only 
one gotra. “Moreover, the word used i is, ‘bhinna gotra’ not ‘ usagos 
` tra” Tf the gotra is once separated, that is enough.’ 


The bandhus are further sapindas, i.e., they are connected by 
particles of the same body, i.e., the person claiming to be a-bandhi 
of the deceased must be a sapinda of the deceased. If hei is not a, 
sapinda of the deceased, i.e., if there is no connection by corporal - 
particles then surely he cannot claim to succeed a3 a bandhu. We 
muse therefore, now. consider what i is meant by ‘a sapinda. 


Sapindaship, as has been observed already, is not defined’ by 
the author of the Mitakshara in the Vyavaharakanda, -bub- it is 
defined in the Acharakanda. In treating of persons who are. not - 
eligible for marriage, Yéjnavalkya niye i 


ae 


“He who, has not deviated any. way from the order- of . 
Brahmachari should marry a female who is beautiful (accomplished 


# This disposes of the- objection of J urisprudonce? that it is not true -always that 
a cognate j isa Bhinna gotra sapinda, and -shat as a descriptive term it is vagus. oy 
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‘or graceful) who has not seen (or buen enjoyed by or given to} 


another, who is piestna: who is not a sapinda and who is younger 
_ to himself.” z : 


Then the Commertator explains who a sapinda is, and who is 
not. We here give a fee translation! the same, (and a translation 
of the same is also found in I. L. R. 3 B., p. 110 at 119.) 


“(He should marry a girl) who is not a sapinda or who is a non- 
sapinda (with himself) -S apinda is she who has thesame (or one) body - 
(in common with him). She who is no” a sapiida is asapinda. Her (he 
should marry) supindaship, therefore, exists through or by reason 
of connection of particles of one (or same body). For example, there 
exists sapinda relationship between she son and his father through 
connection with particles of the fath=r’s body, (7.e., through connec- 
tion of the son’s body with particles of the-father’s body). In this 
manner, there exists sapinda relationship with his paternal grand- 

‘father and the rest through a connection with particles of their 
body through the medium of the futher. Thus with the mother, 
by connection of particles of her (mother’s) body. Likewise with 
the maternal grandfather and wita the rest, through the mother. 
Likewise also with maternal aunts (mother’s sisters) and uncles 
(mother’s brothers) and the rest through connection with particles 
‘of the same (one) bedy, so with pasernal uncles (father’s brothers) 
and aunts (father’s sisters). and she rest. Likewise, as between ' 
husband and wife by reason of generating one body (being gene- 
rators of the same kody). In this manner as between the wives of 
brothers (sapindaskip exists) by -eason of generating same. body . 
. (by union) with persons who are begotten of one body. In this- 
manner wherever the word ‘ sapinda’ occurs, it must be understood 
(‘in all such, places’) (in the sense of) connection, either immedi~ 
ately or mediately, of particles of one body, Indeed, if it be said 
(thab if this meaning be accepted), the rule “among sapindas, < 
ten days’ obitual impurity is ordeined > will ordinarily apply even 
to the maternal grandfather and the rest (the answer is) this will 
be so if it were nos for the speci=l text “ othérs should perform in 
‘the. case of those who were given in marriage, (i.e., married 
women, lit those ‘who were given) ” and other similar -special 
texts. -Therefore wherever there is .no special text the text 
“among sapindas; ‘ten days ” &.,” will throughout apply. And 
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certainly sapinda relationship should be ‘described (as being the 
result of, or as being based upon) connection of particles of the 
same body. For, according to the Sruti “ self was begotten of self,” 
so also “-after your son, be born of your son.” Apastamba also says: 
“Tt can be clearly perceived that he himself is the person who is 
born differently.” And so-also the Garbha Upanishad says : “£ This 
body is made up of 6 layers—8 from the mother, and 8 from the 
father. From the father come bones, tendons (or muscles) and the 
marrow, and from the mother, skin, flesh and blood. Thus through- 
out by the ascertainment of connection of particles of one body 
(sapindashtp “is described). If, however, sapindaship (arises or 
exists) from connection arising from the presentation of funeral or 
exequial cakes ; then, sapindaship ‘is. not possible with the mother’s 
family, (i.¢., relatives in the mother’s line), and also with the 
brother’s son and the rest. Ifa conventienal meaning is assigned 
to the word (sapinda) as a compound (lit by taking the collective 
signification) the Etymological meaning which is assigned in differ- 
ent places will -have to be abandoned.” 


Then as to the limits of sapindaship and. the computation of 
degrees, Y4jnavalkya says: 


Panchamdt _Saptamdi Urdhoam eae aial Pitrutah tathd. 


“ Beyond the 5th through the mother and beyond the 7th 
through the father (sapinda relationship ceases)? In commenting 
upon this text Vijnanesvara says: In the mother’s family (or line) 
beyond the 5th and in the father’s family (or line) beyond the 7th 
sapinda relationship ceases or returns (is to be understood). There- 
fore, this word ‘ sapinda’ although of general application by force 
of the particles of the body is bound or tied down to a particular 
matter as the words Nirmauthya Pankaja (lotus) and such like. 
Tw like manner the 6 persons or (ancestors) beginning from the 
father, the 6 persons'‘or (descendants,) beginning from the son are 
sapindas and oneself is the 7th. When there is a division in the 
lines 7 is to be counted throughout in the above manner, commenc- 
ing from the-line diverging. So, the person who -occupies the 5th 
place in calculation beginning with the mother, her father, grand- 
father, &c., is considered the 5th from the mother. So he who 
occupies the 7th place in calculation beginning with the father his 
father, &c., is. considered tha 7th from the father Ara n e e E 
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What is said by Vasiskta ¢ fifth from the aie and 7th-from the 
father’ and what is said by Paitinasi* Beyond three removes from 
the mother and five removes from fhe father’ must be intended to 
prohibit nearer degrees, and not to recommend those degrees ‘ thus 
there is no conflict bet-veen the various smritis,’ 


As no other definition of sapinda is.given (in the chapter on l 
‘inheritance) it must bə understood that it was used in the sense 
fixed to it by the author in the chapter on marriage: Again, it is 
not all persons who can be computed in this way are heritable 
bandhus. To be a her-table bandhu, the deceased and the claimané 
must be sapindas to each other. In- other words, there must be 
mutuality of sapinda-hip in order ‘that one may be a heritable 
bandhu to the deceased. This is, mo doubt, not stated or recognized 
in the chapter on marriage. But as regards inheritance there is 
this qualification to wiat has been already ċònsidered in the aa D, 
on marriage. 


For in chapter IZ, section 8, verse 8, Mitakshara refers to and 
relies upon a text of Manu when discussing the rule of precedence 
among parents. The text of Mann is to Re found in chapter Tx, 
verse 187, and it runs thus : ~- 


Anantarah sapindadyah tasya tasya dhanam bhavet. 


“The text itself is commented onby two of the leading commen- 
tators of the Mitakshera, viz., Balam Bhatta and Visvesvara Bhatta. 
According to them ths text means “The property of a near sapinda 
shall be that of a near sapinda.” From this it follows that to give 
a heritable right thsre must be mutuality of sapindaship. (See 
Sarvadhikari, p. 569) 


This principle hes been recognized i in the case of Babu Lal v. 
Nanku Ram and anotier, I. L. R., 22 D., 339. Their Lordships Noris 
and Bannerjee, J. J, observed “a sapinda of the propositus to be 
capable of inheriting must satisfy a further condition, viz., that he 
must be so related tc the propositus, that the propositis is also a 
sapinda of him, either directly or through the father or the mother. 
This mutuality of sazindaship between the propositus and his heri- 
table sapindas is assumed as a necessary condition in the case of 
Umaid Bahadur v. Udai Chand, 1. L. R., 6 C., 119, and the authority 
for,this is to he found in the text. of Manu (ch. IX, 187) cited in 
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the Mitakshara, chap: II, sec. 3; verse 8, as interpreted’ by Balam 
` Bhatta and Visvesvara Bhatta, the two leading commentatorson the 
Mitakshara. That text according to these commentators’ means _ 
‘the property of a near sapinda shall be that of near sapinda? From 
this it is clear that a man in order to be a heritable sapinda of the 
propositus must be so related to him that they are sapindas of each 
-other. (See also Ramappa Naicken v. Sithammal, I. L.R., 2, M. 
187.) IH E 


We have thus deduced this rule that there must be mutual 

sapindaship to give heredity. To illustrate our meaning,—P is. 

“the propositus, A. is his father, S denotes sons, D deughtcr 
ee ee ae a 


Fis asapinda of S, ; A is Ps father, A is within 7 degres of 
S,, but 8, is not the sapinda of P, as 8, is not within 5 degrees 
A, as S, traces through a female. Here: therefore, there is.no 
mutuality of sapindaship. IfS, is heir of P, P must also be the 
heir of S,. But this cannot be. Therefore we must reject S,. 


There is another rule which is deducible from the text of Mitak- 
shara and which follows as an axiom from the definition of sapinda 
relationship. Thatis this. Ifa male ora female is not a sapinda of 
another, much less can the son of that male or female be the sapinda 
of that other, as his father or mother having no corporal particles. 
‘(of the given person or of their common ancestor) in common with 
the given person can transmit none to his son. I shall illustrate this 
by the ne example.:— 


Here-F, cannot be the sapinda of P, though within 7 degrees 
from P (both tracing immediately through a male) as F, is not the 
; ~ . 2 
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sapinda of Fz, being above 5 degrees from F, with whom he is 
related immediately through a female. If, therefore, the person’s 
father is not a sapinda t another and has no heritable relationship, 
much less can that person be a sapinda to that other. One more 
example— 





Here. S, is within. 7 degrees from A, and A is also within 
-7 degrees (both tracingthrough amale). ButS, is nota sapinda of 
A. as he is beyond 5 degrees from A (S, tracing through a female), 
If S, has no common crporal particles of the ancestor transmitted 
to him through his mother, how can he transmit any to S, ? There- ` 
fore S, and A, though within 7 degrees of each other, and though. 
each of them trace through a male, yet as his father was nota 
sapinda of A and had 20 common corporal p&rticles with him, could 
not be his (A’s) sapinca. | ; 
_ The principle above enunciated is clearly embodied in the 
| following passages of the Mitakshara = 
“ Sapinda relatiorship arises between two people through their 
being connected by particles of one body. Thus the son stande in 


sapinda relationship to his father, because of the particles of his 
father’s body having entered (his). In like (manner stands the 


grandson in sapinda relationship to his paternal grandfather, and 
the rest because through his father particles of his grandfather’s 
body have entered ints {his own) . . :. Likewise the grandson 
stands in sapinda relctionship to his maternal grandfather, and the 
| Test through his mother” 


Of course there sre cases where though A is not a sapinda of 
B, yet A’s son is sapinda of B. This will arise only in this way. 
A may not be a sapinéa to his wife’s relations, say, to his father-in-law 
(where A marries frem an utterly strange family). But Ag son 
through his mother “As wife) is a sapinda of A’s father-in-law. 
This is obvious. Tke husband as such is not the sapinda, of his 
wife’s relations, but his issue will be through their mother. But 
if the mother has no sapinda relationship, the son cannot also 
have any. : 7 
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. There is. yet anotligy rulé deducible from the authorities. It is- 
this., .Y4jnavalkya says that you are to count 7 degrees through 
the father and 5 through the mother.- But if you want to see the 
limit of the sapinda -relationship among your descendants, what is - 
the rule? Of course the Mitakshara says that the six persons, begin< 
ning with your son, would also be sapindas. But with regard to your 
descendants tracing through your daughter, what is the rule? On 
the analogy of 5 degrees through your mother in the case of your 
descendants also, you have to trace 5 degrees through your daughter. 
If in the maternal grandfather’s line sapinda relationship ceases all 
beyond the fifth ; counting from you in the daughter’s line also, you 
have to count only 5 degrees from you. In the daughter’s case the 
particles of blood are just as much corrupted as in the mother by 
the fact of a female intervening, Therefore Sa is the limit of 
sapinda relationship i in the daughter’s line. 

P. 
| 
D. 
| 
8, 
| 


No doubt the Mitakshara in explaining “through the mother,” 
&c., regards it quite generally, but upon a strict interpretation of 
the text the above result will follow and is more in accordance 
with principle and analogy. The commentators in their fear of 
the prohibited degree, take 7 degrees throughout for marriage 
in the father’s line (or one’s own line). ~ 


It will be seen later on that our tables are filled up without any 
particular reference to the working out of these definitions of sapin». 
daship. This is owing to the explanations we have given about the 
different classes of bandhus and the way in which the Mitakshara 
divides the bandhus. For the Mitakshara divides one’s bandhus 
into three classes and makes them his heirs. We have‘only learnt’ 
who the bandhus generally: are. We have yet t0-see who one’s 
heritable bandhus are.as comprised in the three classes mentioned 
by theMitakshara. It will be seen that if we apply thé deha, 

he correctness of our tables will be manifest. 
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We, therefore, kna that the bandhus are to be found among 
the persons whojare withm the fifth from the mother and the seventh 
from the father, calculated from the deceased where the relation- 

ship is lineal; with regard to’collaterals, the calculation is, as already 


l stated, diferent, 
If they are aot wishin those limits, we may confidently assert 


that they are not bandhs. 
, P. R. GANAPATI AIYAR. 





' TRANSLATED EROM THE VIVADARATNAKARA. 


_ On Kuretizs. 


‘On this subject, Ksiyayana says: “A master, an enemy, ah 
agent of the master likewise, a person in duress, a man sentenced, 
a person in doubt, a parcener, a friend, disciples, an official under 
the king, persons who rave entered the sanyasin’s order, a person 
who is unable to pay the creditor and a fine equal in amount to the 
_ king and an unknown person; these are not worthy to be sureties 
for (the accomplishmert of) an act.”(1) Here “master” means 
“one above the reach cf law.’ “A person in doubt” refers to one 
who ison the point cf death. Some take it to mean ‘a person | 
who has been punished: for. committing an offence. Rikthi].one who 
has wealth in common with the creditor or the debtor. Antevdsina). 
disciples: The author cf the Mitakshara, however, reads ‘ atyanta-. 
vasinah’ and explains ™ ‘ perpetual students.’ ‘ Who is unable to 
pay ” is understood befré “a fine equal in amountto the king.” 
This has reference to a; ; person on, whom punishment is inflicted by. 
" the king, in case he -had not given. It should also be understood - 
that: he, after whose deazh there is no hope of recovering the money, 
shone not þe ‘admitted as a surety. ; 4 


` Yéjnavalkya says: “Itis or 'dained that aitiong brothers, tbi 
and wife, and father and son, standing sur ety, money-lending and 
giving evidence are natallowed before par tition.” (2) The meaning- 
is-that before partition, = standing surety, the transactions of creditor 
and. debtor and giving evidence- are not proper between brothers, 
husband and wife and father and son. ; 

_ (2) L Oole. Dig., 155% CXXXIX. `` (2) Yájnavalkya, IL, 62. 
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On this same subject, Narada says: “Separated, not unsepa- 
rated, brothers may mutually give evidence, stand surety, give and 
receive.” (1) The meaning is tint (unsopar ated pene should 
not stand surety, eto. 


` Bribaspati says : © Four, kinds of surety have been laid down 
by sagesin the Code of Law: for production, for vouching for 
one’s tr ustworthiness, for payment and for delivering the loan (to 
the creditor). The first ayes ‘TI shall produce him’? ; another Says: 
‘He is a virtuous man”; another says: ‘I will pay this’; ‘the 
fourth says: ‘I will deliver the money.’ In default, the first two, 
should be made to pay the amount due at the time; and the last 
two, and in their default their sons (should be made to pay) in 
case of the debtors breaking their engagements.” (°) 


“For delivering the loan ”] for delivering the sum to the 
creditor. The first two, if the one fail to produce and if the other 
fail to prove the trustworthiness should be made to pay the 
amount due at that time. The last two should be made to pay 
if the debtor fails to give in the one case, and fails to deliver the 
property in the other. In‘default of the sureties for payment and 
for delivering, their sons should be made to pay. 

Y4jnavalkya: t“ Whero the surety for producing or for trust- 
worthiness dies, his sons sliall not pay the debt; but those who 
stood surety for payment should pay.”(°) | The meaning is ‘ the sons 
‘of the surety for payment, etc., (shall pay).’ l 


. Katyayana: “ A` surety for payment, production, confidence 
(i.e. trustworthiness), for dispute, and for oaths, should be made to- 
pay what was due, in case the debtor fails to keep his promise,” (4). 
The meaning is that a surety for payment, for producing the 
debtor, for proving the trustworthiness, for dispute with the creditor 
and tor taking oaths should, if he fails in that, be made. to pay the 
amount due to the creditor. 


N arada : € Three sorts of sureties are declared by the wise for 
three purposes, viz., for production, for payment and for honesty. 
If the debtors do not pay, or if honesty be disproved, the surety (for 
payment or for honesty) must pay that debt; and likewise, (the ` 


(1) ‘Narada, XIII, 89. | (8) Yajnavalkya, II, 54. 
(2) Brihaspati-XI, 39—42. _ (4) L, Cole. Dig,,168, CXLV, 
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surety for producing, he does not produce.’”’(!) The meaning is 
that, if the debtors fail D discharge the debts, the surety for pay- 
ment should pay ib; thesurety for honesty if honesty be disproved, 
and the surety for prociuction if he fails to produce shall pay the 
debt. * This text, thougk not quoted -by Lakshmidhara and others, is 
here quoted, because itis found cited in Halayudha’s compilation.- 


Katyayana: “ If tke surety for production does not produce at 
the stipulated time and-Jlace, he shall, if he was not prevented from 
doing so by any act of the king or gad, pay what he has promised. 
If the surety does nct produce the person when the stipulated 
time had arrived, he hall be made to pay the agreed sum; this 
rule applies even where he is dead.*(?) The meaning is this: If 
the surety for producimn fails to produce (the debtor) at the time 
when and the place were he had agreed to produce him, he should: 
pay to the creditor- tł» sum due according to the document, pro~, 
vided he did so throvgh any other cause than any obstacle of the 
king or god. Even ix case of any obstacle caused by the king or 
god, he should pay ths sum if he fails to produce after the removal 
of the obstacle. Even if the debtor be dead, the surety for pro- 
duction should pay the money. 


Accordingly : “E the surety fails, in however ai a a ee 
in the matter of time =nd place appainted for the ceremony, he shall 
be compelled to pay that sum as if proved; this rule applies where 
the debt had been >roved.”(°) Kriyakare] fixed for ordeal or. 
ceremony. If the surety for takmg oaths transgresses these in 
even so small a degree, then the ordeal should not be performed. 
The surety shall b= made to pay the sum, as the sum becomes 
proved to be payasie by the surety. ‘The meaning is that the 
same rule or mode =10uld.be known to apply where the debt had 
been proved. 


Accordingly : “From a malicious person, who may be disposed. 
by ill-will to seek the protection of another, to do what may be 
unpleasant to him, to associate himself with wicked men, let a 
surety (for honesty] be received, for fear lest he break his promise. 


Ifthe conduct (of the debtor) be questioned, the surety shall be 


made to pay.”(*) {Protection of another] protection of an enemy. 





(1) Narada, I 118 and 119. (3) I. Cole. Dig., 173, CL. | 
+ (2) I, Cole, Dzg., 170, OXLVIL (4) Ibid, 171, CXLIX, 
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Abhavyam) ‘unpleasant. [Association with wicked men] - with 
thieves, etc. That malicious person.who is capable of doing all 
these. The meaning of the former portion is that for fear (that 
he may. break his word) let a surety be taken for confidence. The 
meaning of the latter portion is that where the good behaviour of 
the debtor becomes doubtful, then also should a surety be taken, 

- Indeed, it means that, wherever there is any doubt, the king should 
cause a surety for confidence to be given. 


-Manu: “ If the surety for payment dies, let his heirs be made 
to-pay.”(?) “The surety for payment” means “ the surety. who 
says ‘I. will give.’”, In his default, his heirs, i.e; sons, shall be 
made to pay, according to the text “ in their absence, their sons,” 


`- Katyayana: “Where one becomes a surety for appearance 
having obtained a hypothecation from the debtor, the son of such 
surety shall be compelled by the creditor to pay the debt.” (°) The 
meaning is that where one'becomes a surety for-appearance having 
obtained a hypothecation from him, his son should, if he is dead, be 
made to pay the debt to the creditor. 


Manu : ““ When the surety for other purposes than for payment 
dies, his affairs being known, how is the creditor, if he is so dis- 
posed, to realise the debt? Ifthe surety had been given sufficient 
money by the debtor, the son of the surety who so received the 
money shall pay the debt out of his own property ; this is a fixed 
law.” (3) Addtarvi] sureties other than the surety for payment. 
His affairs being known] the circumstances of his having received 
a pledge. .How then if such surety die, can the creditor enter- 
tain a wish afterwards to realise it? This-is the question; 
and the: answer is: stated by ‘He who has been -given money, etc.’ 
Niradishtam) paid by the debtar to the surety. The meaning is 
that if he dies possessed of sufficient wealth, the son of the surety 
who had so received the money shall pay the debt out of his own 
wealth. The term ‘paid money by the debtor” used of the son is 
illustrative. In the compilation of Halayudha (the author) after 
explaining the term ‘whose affairs have been known ’ by ‘the circum- 
stance of whose becoming a surety without having taken a pledge 
is known’ and ‘states that the first verse is intended to bear a nega- 
tive answer, viz., that such surety (i.e, one who had not taken’ a 





(1) Manu, VIII, 160. (3) “Manu, VIII, 161, 
(2) I. Cole. Dig., 174, OLIH. . . i 
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pledge) being dead, the'ereditor can by no means receivé the debt, 
in answer to the questien “ how can the creditor recover the debt?” 
In effect there is no diference. f 


Vyasa : “The grardson shall pay the debt of his paternal grand- 
sire ; the son only shall pay the debt cortracted by the father for 
becoming a surety ; (both of these shall pay) without interest ; their 
sons shall not be compelled to pay ; this i settled.” (1) Samam] with- 
out interest. All the debts of the paternal grandfather shall be 
paid by the grandson without interest ; : the debt contracted by the 
father for becoming & surety should be paid by the son without 
interest. The meaning is that their sens, ie. the great-grandson 
and grandson need net pay. 


Katyayana: “ D3bts incurred (by the paternal grandfather) 
for becoming surety, should never be paid by the grandsons; all 
(such) debt incurred by the father shotld be paid by the sons with- 
out interest.”(?) The meaning is that debt incurred by the father 
on account of becoming surety should be paid by the son without 
interest, and never ky the grandson. 


Yájnavalkya : “If the sureties ar2 many in number, they shall 
pay the debt according to their shares ; but if they are bound sev- 
erally, the paymen3 must be made by any one of them, as the 
creditor pleases.”(°'’ When one sursty is like another, i.e., inde- 
pendent in respect cf his affairs, every one of the sureties shall be 
made to pay the whole debt to the craditor. 


Brihaspati: “ The creditor should allow time for the surety to 
search for (the dektor) who is missicg; a fortnight, a month or a - 
month and a half,;according to (the distance, etc., of) the place 
(where the debtor is supposed ta be hiding himself); the sureties 
should not be excessively harassed ; they should be made to pay the 
debt gradually ; in “the debtor’ s) presence, they should not be harass- 
ed: this is the law regarding sureties.”(*) Who is missing] the 
debtor who had fled away. The meaning is that ‘in his presence,’ 
i.e., if the debtor B near at hand or willing to discharge the debt, 

the surety for production or paent of the debt should not 
þe troubled. 


(E) L Cole. Dig., 178, CLVIL (2) I. Cole. Dig., 178, CLVII. 
(8) Yajnavaikya, I, 65. (4) Brihaspati, XI, 42 and 43. 
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Accordingly, “If a surety, when harassed, pay the debt for 
which he stood surety, he shall get twice that amount (from the 
debtor) after a month and a half,” io) ‘Surety ? who has been made 
a surety. - . 

l Vishnu and Narada: What sum of money the surety pays 
when being hard pressed by the Senor the debtor shall pay-the 
surety twice the amount.”? 


Yajnavalkya: “ Whatever money the surety is made to pay to 
the creditors publicly, twice that amount should be given by the 
debtors (to the surety).”’ 3. 

Katyayana: “That surety, who when being pressed (by the 
creditor) according to law, pays a certain sum of money shall get 
back that amount, after proving it by. witnesses.” By saying 

: “what was paid by the surety, let him take,” the paying of it with- 
out interest is to be understood. This too shall apply only (when 
it is paid) before a month and a half. The payment of donble the 
sum ordained by Yajnavalkya and others if it be made after the 
expiration of a month and a half is not inconsistent. But Grihes- 
vara Misra quotes this text in support of the statement that the 
surety is entitled to recover from the debtor what the former has . 
paid to the creditor to conciliate him. But this paymént of money ` 
by the surety in order to be recoverable from the debtor must have 
been made by him after information given and on the advice of 
a middleman. «. l l 


Accordingly, Brihaspati says: “ If ignorant persons from their 
good nature pay debts unasked, how could they obtain the money 
so given from others.” (5) Unasked by a middleman. 


Here ends the Chapter of the Vivadaratnakara on Sureties, 
, S. Srrarama SASTRI. 


“THE NEW RULES FOR THE MADRAS COURT OF SMALL 
CAUSES FRAMED BY THE HIGH COURT UNDER 
ACT I OF 1895. 
The Act No. I of 1895, which empowered the High Court to frame 
rules for the regulation of the procedure and practice in the Presidency 





(1) Ibid XI, 44. _ (2) Not found. 
(3) Yajnavalkya, II, 66. (4) 1, Cole. Dig. 181, OLXIV, 
(6) Not found. i ; 
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Court of Small Causes, rsceived the assent.of the Governor-General so 
leng ago as the 4th January 1895, and, though there has thus been 
a delay of nearly three yearsand a halfon the part of the High Court in 
exercising that power, tae new rules bear evident marks of haste and 
want of caro and seem to have been issucd without due consultation 
with those whose special knowledge of the practice and working of this 
Court would have enabled them to make useful suggestions in their 
framing. At the same time, ib must be observed, they contain some 
changes and new provisions which are of a beneficent character and 
admirably suited to the Court in question. The form in which the rules 
have been issued is very inconvenient. ‘To have merely noted the num- 
bers of the chapters or ssctions of the Civil Procedure Code applicable, 
except where alterations have been made, or new matter has been added, 
would have been less cambersome and made the task lighter for the 
practitioner, as well as the Judge, who have to apply these rules. Some 
of the definitions in Rula 1 seem to have been transcribed from the Civil 
Procedure Code withous any consideration whether they are of any use 
for the purpose in hand. For instance, the definition of a Court sub- 
ordinate to the High Court and the Disirict Court and the elaborate 
definition of an order having the force of a decree possess merely an 
academical interest so far as these rules are concerned. In many 
places, in transcribing from the Code -of Civil Procedure, even the 
necessary verbal alterations have not been made. A Subordinate 
Court, for instance, is defined “for the-purposes of this Code.” Another 
amusing instance is the definition of Government in any part of 
British India in which the Civil Procedure Code operates, without 
stating what it means under these rules. Other instances of such 
careless transcription abound throughout the rules, but we shall content 
ourselves with pointing out only a few. (Vide Rules 21, 296, 391 and 
399.) ‘Again, Rule 298 provides how the plaint of a corporation or 
company may be subscribed and verified, although under Rule 34 and 
the other rules no pleint is required to be verified. Again, Rule 396 
states that the provisions thereinbefore contained as to the stating of 
a case by a Judge shall be applicable to the stating of a case by the 
Registrar, whereas there are no provisions in the rules relating to the | 
stating of a case by s Judge, S. 617 of the Civil Procedure Code not 
being reproduced here. The insertion of the usual provision that any 
appointments, etc., made under any old law shall be deemed to have 
been made under the corresponding provisions of these rules would 
have been very useful, For example, the Head Clerk of the Court was 
empowered under §. 197, Civil Procedure Code, to swear affidavits, 
That section being now superseded, it is now held that the Head Clerk 


ra 
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has no such power, notwithstanding the reproduction of that section im 
Rule 138, with the result that parties have ‘to go to the Registrar to 
swear affidavits—a proceeding which entails much delay and incon- 
venience. Rule 5 begins: “No Court shall-try, ete” while Rule 6 
| says: ‘ No foreign judgment shall operate as a bar to a suit in British 
India,” while admittedly these rules do not and cannot bind Courts 
other than that for which they are made. The definition of recognized 
agents in S. 37 of the Civil Procedure’ Code, with the exception of 
cl. (b), though applicable to the Small Cause Court under the second 
schedule to Act XV of 1882, was, by a subsequent notification of the 
Court with the sanction of the Local Government, declared not to be 
so applicable. Rule 20 makes that definition again applicable with 
two important variations. Not only persons resident outside the juris- 
diction, but also persons residing within the jurisdiction, may appoint 
such agents, although the marginal note retains the words “ out of juris- 
diction,” evidently taken from the Civil Procedure Code without the 
necessary alteration, as the words of the rule itself must be held to over- 
ride the marginal note. Such agents, again, may be-appointed not only 
by general but also by special powers-of-attorney. Rule 33 reproduces 
the provisions of the Code as to the contents of a plaint. These 
provisions, though originally applicable to the Court under the second 
schedule to Act XV of 1882, were found unsuitable in practice and 
abrogated by a notification under S. 23 of that Act: Wo think it. 
would be quite sufficient if the plaint stated merely, as hitherto, the 
parties, the cause of action, and when and where it arose. By Rule 34, 
ib is only when the plaintiff is, owing to absence, or other sufficient 
cause, unable to sign the plaint, that it may be signed by any person 
duly authorized by him in this behalf.. Such authorization should 
be in writing and presented with the plaint. No verification is. neces- 
sary, not even ‘in the case of plaints; under Ch, XXXVI of these 
rules (Ch. XXXIX of the Civil Procedure Code) which had to be 
verified under the old rules. Rule 104 requires the defendant, if he 
contests the plaintif’s claim, to state his plea or pléas at the first hear- 
ing, and by Rule 109, in such a case, the Court may, if it thinks fit, frame 
issues and adjourn the case for final hearing. It is to be hoped that this ` 
latter provision will henceforth be largely and judiciously availed of, 
as it is a great hardshi p to the plaintiff to require him to disprove a case 
which he knows nothing about, and in many cases contested suits, though 
adjourned to be taken up later on in the course of the day of first hear- 
ing, are not, nor can be, as a matter of fact, taken apon that day. In the 
rules relating to the examination of witnesses, ib might usefully have 
been provided that judges may take such notes of the evidence of wit- 
nesses as they think fit, so as to make such notes admissible in.evidenc 
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in subsequent proceedinzs for giving false evidence ete., without the 
necessity of calling the judges thercse-ves as witnesses. It is to be 
hoped that the High Court will soon ax2rcise its power under cl. (c) of 
Rule 137 of appointing cne or more parsons in the Small Cause Court to 
swear affidavits. We nate in the rulesthe absence of all provision for 
the transmission of decrees and the execution of transmitted decrees, 
S. 31 of Act KV. of 1382 provides, nc doubt, for the transmission of 
decrees of the Small Cense Court to otLer Courts and their execution by 
them, and 5. 223 of tha Civil Procedure Code provides in certain cases 
for the transmission to the Presidency Small Cause Court of decrees of 
other Courts, and S. 225 for the execation of decrees so transmitted. 
[See also S, 8, Civil Procedure Code]. We take it that the applicability 
of these and similar sections is not affcted by the rules, although they 
are issued in “ supersession of the law and roles now in force with res- 
pect to the procedure Dr practice of he Small Cause Court.” * Simi- ° 
larly S. 648 of the Cil Procedure Code provides for the execution by 
the Small Cause Cours‘of interlocuzory orders of arrest and attachment 
passed by other Courts. But we fai: ta see why Ss, 229, 229-A and 229-B 
‘of the Civil Procedure Code, which were formerly applicable ‘to the 
Small Cause Court under the second -schedule to Act XV of 1882, have 
not been reproduced The time beyond which itis necessary to take 
out notice of executin of decree is extended from one to two years. 
'.Warranis are to be made returnable within two months. These are very 
useful changes, and another important and beneficent provision is made 
in Rule 190, whereSy a garnish2e can, in execution proceedings, be 
required to show cause why he shouf not pay the debt, etc., into Court ; 
and if he shews no sach cause, exzcction may be ordered to‘issue against 
him, and if he seeks to show such 3ause, the claim may be tried asa - 
regular suit, The only part of this provision, of which we do not 
approve, is that which gives the Ccurt power to assume at its discretion 
jurisdiction over caims which it could not adjudicate upon in regular 
suits, An attachirent of movable. property by seizure shall not, under 
Rule 208, remain iz force for moze “han three months ; after which time it 





* We arrive at this conclusion far bae following among other reasons. When an 
Act makes certain provisions and give power to another body to make rules, such 
rules should, unless tab contrary is Ceerly denoted, be made subject to those provi- 
sions. If the Legisleinre had intendec that the rules should supersede these sec- 
tions, it would have repealed them. as it has repealed Ss. 9 and 23 of Act KV of 
1882. Again, it is d~abtful if S. 228 ard the similar sections of the Civil Procedure 
Code can be said to provide for the practice or procedure in the Small Cause Court 
within the meaning of Act I of 195 and the rules: they rather provide for the 
carrying out of decwes and orders prota Courts through the instrumentality of 
that Court. 
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shall be returned to. the judgment-debtor on his application. Failing 
such application within three’ months, is may be sold and the proceeds 
retained in deposit, for whom it does not appear., We fail to see. why the 
limit of twelve years for the execution of a decree for money prescribed | 
by 5. 230 of the Civil Procedure Code and the power to issue a temporary 
injunction are not extended to the Small Cause Court, although they are 
extended to Provincial Small Cause Courts. 9.617 of the Civil Procedure 
Code which gave power to the Court-to make a reference to the High 
Court at discretion and which was applicable under the second schedule 
to Act XV cf 1882 is not reproduced in these rules, Nor is the provision 
for the exemption from arrest under civil process of judges, pleaders, 
parties and witnesses, while going to and ‘returning from Court. 
Whether these omissions have been made intentionally, and if so, for 
what reason, we cannot understand. l 


Besides these, we note a very grave omission—the absence of all rules 
relating to new trials and the constitution of benches of two or more 
judges to hear the same. The previous rules ‘on the subject are, we 
apprehend, abrogated, as the new rules are issued in “ supersession of 
the law and rules now in force with respect to practice or procedure” 
in that Court, §, 9 of Act XV of 1882, as amended by Act I of 1895, 
expressly declares that rules made under that section may provide for 
- the exercise by one or more of the Judges of any powers conferred on 
the Court by that or any other enactment. It may be doubted, under 
these circumstances, whether two or more judges can validly sit for any 
purpose, and whether applications for new trials would not lie on grounds ` 
other than that of error in law. 


We also note another defect for which not the rules but the Legisla- 
ture itself is responsible, viz., the repeal of the second schedule to Act XV 
of 1882, which declared what sections of the Civil Procedure Code were 
applicable to the Small Cause Court and the bestowal of power on the 

High Court to make rules for ‘ the practice and procedure ’ merely in that 
Court. The effect of this is to place the Small Cause Court in an ano- 
malons position., The Civil Procedure Code treats of many mutual 
relations of the Courts to one another; but, as the Small Cause Court 
is not within the pale of that Code, and as the rules made by the High 
_ Court can bind only the Small Cause Court, such mutual relations cannot 
be provided for. To make our meaning clear by examples. Rule 399 
empowers the Small Cause Court to send its interlocutory orders of 
| abtachment and arrest tò other Courts for execution, But no power is, 

or can be, conferred by the rules on those Courts to execute such orders, 
similar to the power given in S. 648, Civil Procedure Code. Similarly 
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with respect to the execution by other Cotrts of commissions issued to 
them by the Small Cause Court, notwithstanding that Rule 268 in this 
case provides that the Court receiving the commission shall examine the 
witness pursuant thereto. Again, it may be doubted whether the High 
Court has any power of revision under S. 622 of the Civil Procedure 
Code over the Small Cause’ Court, as that section has by the repeal of 
the second schedule to Act XV of 1882, ceased to be applicable to 


that Court. 
X. Y. Z. 


NOTES OF INDIAN CASES. 


Marudamuthu Nacan v. Srinivasa Pillai, I. L. R., 21 M., 128. 
The decision of the Full Bench in this case, would, it appears to us, be 
accepted as sound law thrcughout India, alshough some decisions could be 
quoted in Bengal to the contrary. If acceleration of the reversioner’s 
estate is the result of the surrender of the widow's interest, it can only 
happen on the footing of the widow-stepping out leaving the inheritance 
to take its course. A surrender of each item of property would only 
amount to a surrender cf life-interest, the reversionary interest being 
ascertainable upon her @ath. It is only the surrender of the whole 
estate that can have the 2ffect of a natural or civil death. It would 
be absurd to suppose as many civil deaths as there are surrenders of 
property by her. 


Pichuvayyan v. Viakkudiyan Asari, I. L. R., 21 M., 184. The 
learned Judges observe that a mortgagee of service, inam land, in- 
alienable under Regulation VI of 1831 can sue for it only in the Revenue 
Courts. Supposing a person was in adverse possession of such land 
against the office-holder. it would seem to us, he would bo entitled to 


retain possession after the-lapse of the statutory period. He would not a 


have to sue for it in the Revenue Courts after his title has become 
complete. 9. 3 of the Fegulation appears to us to refer to claims to 
the land based upon the right to the office, There would, therefore, be: 
no reason why a person Claiming a mortgage right by adverse possession 
should not establish it ic the Regular Courts. 


Viru Mamma v. Xrishnan, I. L. R., 21 M., 141. Madras Act T 
of 1887 (Malabar Tenaats’ Improvements Act) has given rise to much 
difficulty of interpretation; and several judges have confessed themselves 
unable to understand the Act. The Act was intended as a remedial 
measure and compensaton for improvements in all cases coming after 
the Act was intended t be granted according to its provisions. The 


PART VIL] . ` (THE MADRAS LAW JOURNAL. < 885 


language of 8. 7 as pointed ont by the learned Judges does not deal with - 
contracts entered into prior to the Actas regards improvements effected 

before the Act. It would also appear to us that even after the Act has 

come into force where agreements are entered into as to the value of 

improvements effected prior to the agreement, they cannot be overridden 

by the provisions of the Act. We are, aware, that this view of ours is in 

conflict with the opinion of Subrahmania Aiyar and Davies, J. J., in 

Bressa Menon v. Shamu Patter, I. L. R., 21 M., 188. But we think 

sufficient attention was not given to the language of the section. 


Rego v. Abu Beari, I. L. R., 21 M., 151. We think there is somè- 
thing wrong in the report of this case, The reporter’s statement of the 
facts seems to be erroneous. Upon his statement of the facts we do not 
see how any question as regards the application of Art, 134 arises, He — 
says, that a person mortgages property and afterwards sells it to the mort- 
gagee. The plaintiff who is the subsequent vendee from the mortgagor 
sues to redeem. It may be that the plaintiff’s sale was bad if the sale 
to the mortgagee was good. But we cannot see how any question of 
limitation arises. : 


Ittappan v. Haci T. L. R., 21 M., 153, The case raises 
very interesting questions and was argued most elaborately before two of 
the ablest Judges of the Madras High Court. But it must be confessed 
that the judgment is somewhat disappointing. One question was, as to ` 
the application of S. 43, ‘O. P.C. Two persons are tenants in common 
of numerous items of properties. One of them sues the other for parti- 
tion of one or two items and obtains a decree. He now sues for the 
partition of the whole of the remaining items^ The defendant pleads 
the bar of S. 43. Tiis agreed that if the cause of action in the subse- 
quent suit were different, S. 43 would be no bar. Shephard, J., argues :—, 
. suppose the previous suit had been dismissed on the ground that parti- 
tion of all the items should have been asked for; would not a subsequent 
suit for partition of the whole be maintainable ? and therefore, he asks, 
why should it make ‘any. difference that the prior suit was decreed. 
But we think there is a difference. Where the former suit is dismissed 
upon the preliminary ground that a suit for partition of the whole 
should have been brought, it ig a refusal by the Court to adjudicate | 
upon the cause of the action and such refusal cannot debar the plaintiff 
from making the whole claim upon his cause of action in a subsequent 
suit. That is not a separate action for partition of each item of property. 
But where the prior suit is decreed, it is an adjudication upon the cause 
of action and a subsequent suit would fall within the scope of S, 43, 
Subra hmania diyar, J., argues that becanse the plaintiff in the former 
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suit alleged a right to kave a`partition of one item only and in the 
subsequent suit alleges © cause of action for the partition of ‘all the 
items they are distinct causes of action. But the question whether the 
causes of action are one and the same does not depend upon how the 
plaintiff chooses to deser-be the cause of action in the first suit, but what 
is in substance the real sause of action. The reasoning of the learned 
Judges does not, therefcre, commend itself to us. Bat it is possible to 
support the conclusion arrived at by a different course of reasoning. 
The right to partition B'an incident of tenancy in common. There is 
no breach or violation on the part of the defendant required to give tho . 
plaintiff a right to sue. As the right to divide accrues every moment 
. the tenancy continues, there seems to be a fresh cause of action upon 
the basis of the continu ng tenancy after the termination of the first suit. 
If we are right in this view, the conclusion would be unexceptionable. 


As regards the othar question of limitation also the judgments do 
not appear to us to be eltogether satisfactory 


Seshadri Aiyaner v. Nataraja Aiyar, I. L. R., 21 M., 179. 
This decision is only a further illustration of the hopeless state to which 
matters have drifted under Act XX of 1863, An important question is 
raised as to the powers sf the committee over the trustees subject to them 
under the Act. Itis said they have power to dismiss for good cause; 
the question is raised have they the power to suspend the trustee pend- 
ing enquiry into chages against them? This power is denied by 
Shephard, J., and apparently also by the Chief Justice, while Davies, J., 
strenuously affirms ik . Suspension, of course, is not different from 
dismissal, and if a good cause were necessary to justify the one, it would 
seem to be necessary tb justify the other. 


That the committee should possess large disciplinary powers as 
claimed by Davies, J... for their suspension pending enquiry would be 
reasonable, Itis impcssible to express any opinion upon questions of this 
description where the Act throws no light. It is highly regrettable that 
the Legislature should. sullenly decline to further any measure of legis- 
lation which will set matters right. This is only one of the numerous 
instances in which the Act has practically become unworkable. 


Ramasamayysn v. Veeraswami Ayyar, I.L. R.,21 M. 222 Here 
again the reporter has failed to catch the pointin the decision. Undera 
query, he notes whether Bhawani Prasad v. Kallu I. L. R., 17 A., 537 lays 
down the rightrule with reference to S, 85 of the Transfer of Property 
Act. We understand, however, Shephard, J., to disapprove of it, and 

Davies, J., to say that he cannot say he disagrees with it, 


-PART VIIL] “THE MADRAS LAW JOURNAL, ' 337 


The question, however, does.not appear to us to involve any diffi- 
culty and-the dissenting judgment of Banerji, Je, in Bhawani Prasad v. 
Kallu, I. L. R., 17 A., 537, appears to us to put the matter right. The 
point is where a decree is obtained upon a. mortgage against a Hindu 
father and property sold, whether the sons who were not made parties 
to the mortgage suit can contend’ that the sale did not affect their 
interest. The authority of the decisions of the Privy Council is clear 
that the sale passes the son’s interest also. But has S. 85 made any 
difference? We think not. Purner, CO. J., thought so in the case in 
. Ponnappa Pillai v. Pappuvayyangar, I. L. R., 9 M., 343. That section 
` would justify the dismissal of the suit if the sons were not made parties. 

Bat if a decree has been passed, S. 85.cannot affect the validity of the 
_ sale held in pursuance of it any more than a sale held in pursuance of a 
money-decree. Unless the decree was itself a nullity against the father 
also, which is absurd, the consequence of the sale i is to pans the son’ 8 
property also. í 

Sanjivi. v. Jalajakshi, I, L. R., 21 M., 229. We are glad to note, 
the decision of Subrahmania Aiyar and Benson, J. J., in this case. 
Judicial opinion has been rather slowly drifting towards the con- 
clusion arrived at in this case and the Judges have at last pronounced 
that the adoption of a dancing girl which every body in this country 
knows to be for the purpose of prostitution is invalid. It is absurd to 
talk of the adoption of a girl by a woman and more so of the plurality 
of such adoptions. Atone time the moral sense of the community was 
said to be in consonance with the recognition.of such adoptions, but at 
last the right standard of morality was found in the penal law. Test- 
amentary power is: large now- a-days and even a dancing girl has not 
got to redort to the device of trading in prostitution to enable her to 
pass her r Tey to whomsoever she likes. . 


SUMMARY OF RECENT CASES. de 
` Rango Balaji v. Mudiyeppa bin Mallappa. |: > - -<i 
Evidence—-Presumption as to death of person not heard of for seven years— 
Presumption as to date of death of person not heard-of for seven yedrs—- 
_ Onus of proof—Res judicata—Plaintif’ recovering under deed ‘of gift 

_ though issue of adoption decided against him, such issue not res judicata 
— Adoption, validity of, depending upon fact of natural son being alive . 
. or dead at date of tt—Deed of gift or will conferring estate an account 
. of filling certain churacter, not necessary for such party to prove affirma- 
` “tively that he fills it, in order io recover estate—Indian Evidence Act, T 
of 1872, Sections 107 and 108. 
or Where. a suit is based on a title by adoption as well as under a ‘deed, 
and 18 ‘decided i in a of the plant on the aitenga of the aeons thie 
4> Fos 
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issue as to adoption being fouiid agàin-b him, the deeision on the issue 
‘does not rendér the question of the adoption res judicata in a subsequent 
guit as regards other property, between the plaintiff and the represen- 
tatives of the defendant in the former tit. 


“A person not havirg been heard cf for seven years, though under 
Sections 107 and 108 of the Evidence ict, the presumption is that he is 
dead, there is no presuxuption as to wnen he died or that he lived for 
seven years. If it is nacessary to establish the exact date of his death, 
he, upon whom the oms of establishing that date is cast, must establishi 
it or otherwise he miust fail. Thé plaintiff seeking to récover property 
on the ground of his adoption, tlie vaEdity of which depend on the fact 
as to whether his adop-ive father’s nziural son who was missing before 

“the adoption, was alive-or dead at the Jate of it, must prove affirmatively ` 
that the natural son wes dead at the Gate of his adoption. If the plain- 
tiff cannot prove that she adoption was valid and the defendant cannot 
prove that it was invalid, no presumstion can be raised for or against 
the adoption, The quastion would by one of vnus of proof. 


Where a deed of gift or will conSrs an estate upon a named person 
because he fills, or br reason of his filling, a certain character, he is ` 
entitled to recover the estate without affirmatively proving that ho fills 
such character, the ozus of proving that he does not fill the character 
which is the reason of the gift lies upon those who dispute his claim :— 


Printed Judgment of t-é B. H. 0. for -.898. 


Solicitor’s hen— Taird parties—Acministr ation snit—Lien acquired 
before cotton. 


In re Hawkes, Askerman v. Lokhart (1898, 115 0h., 1, ©. A.J 

Tn this case thé question, what s the extent of a solicitor’s-lien on 
. the records of his olzént in his possession and how and against whom 
-such lien can be exérziséd, was very elaborately argued before the Court 
of Appeal. The Judges composing te Bench that heard the appeal heve 
élso given very. elaborate judgments. fully dealing with the subject. G, a 
testator, had during his life-time employed one Cridland as his solicitor, 
and in the course of such employment Cridland came into possession of 
certain documents belonging toG. At the date of G’s death a consider- 
able sim was due ta Cridland for @sts and money lent. Subsequently, 
tlie executors of G employed Uridlard to take out administration, and the 
usual administratior judgment was pronounced. But, as the action was 
not prosecuted with due diligence, she Court handed over the adminis- 
tration tò one Pearce, a creditor, tLe estate being insolvent. The exe- 
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vase ies 


cutors, however, mainan parbies on the record and Cridland continued 
to act as before. In the course of the administration, Pearce wanted to 


_enforce an outstanding mortgage security forming part of the estate and 


wanted Oridland to produce the necessary documents so as to enable him 


to prepare a case for counsel. Cridland refused to produce them claim- 


ing his usual lien. The Court of Appeal held confirming the decision, 
of Kekewich, J., that, notwithstanding his lien, Cridland was bound to 
produce the document ‘in question and that he can ibe compelled to.do „BO 
summarily by an ordinary summons. — 


A solicitor’s lien is simply a right to-retain his client’s documents 


‘as against ithe client. and. persons Yepresenting him. As between the 


. solicitor and :third parties the solicitor has no greater right to refuse 


production.of documents on which he has a Jien than-his client would | 
-have if he had the documents in his own possession. If the olient is 
‘bound-to produce them for the benefit of a third party, so also must:the 
solicitor, and it is immaterial that the lion had been acquired before the 
action of the third party was commenced.. 


4 


Internatonal law—Matrimonial domicile—Domicile at the time of death. 


. In re De Nicols, De Nicols v. Curlier [1898, II, Ch., 61 C,.A.] 


A testator and his wife, both Freuch, were married in France. They 
entered into no.express contract on their marriage with-respect to their 
‘property, present or future. Subsequently, they went to England taking 
with them a small fortune and there they became permanently domiciled. 
The husband amassed a large fortune in England and died there in 1897. 
leaving a will by which he gave a life-estate to his wife in all his pro- 


< perty. and the remainder to his daughter and her children. On the 
- death of -the husband, the wife took out an originating summons to 


` ‘ascertain ‘her agh and interests in the property of the testator. 


“Kekewich, J., héld thatthe change of domicile did not alter the legal posi. 


re ‘tion of the -parties and: that her,rights were governed by the French Law, 


h the Taw applicable to the ‘matrimonial ‘domicile. On appeal; “however, 
“the Court of Appeal | ‘reversed his decision and-held following [Lashley y v. 


Hog, 1804, 4.:Pat, 581, House of Lords] that on a change of domicile the 
rights of -husband and wife as to unsettled -moveable property also 
changed, and -that as at the time of the husband’s death the parties 
-were domiciled in ‘England théir rights -wero governed'by the “English 
“Law,-and that, consequently, the husband’s pers sonal estate was effectually 
a P his will.. 


- . 
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House of Lords’ Decision—Res judicata. 


The London Strest Tramways Co.,’Ld. v. The London 


“ Countr Council [1898, A. C., 375]. 


Under the Tramways’ Act of 1870, the London County Council 
purchased from the Street Tramways Co., Ld., certain portions of their 
Tramways. The Compsny claimed to be paid, for their tramway ` 
undertaking, its value as a going and profit earning concern and 
tendered before the referee of the Board, evidence showing that at the 
time of the notice to sell, there were existing profits of the Company. 
The referee, however; rejected the 6vidence and held that the Act did 
not allow him to adopt ¢-method of valuation based upon profits. The 
Company then applied =o’the Queen's Bench Division to set aside the 
‘award; but the applicasion was referred, and this decision was con- 
firmed by the Court of Appeal. The Company then brought the present 
appeal before the House ' ` | 


There were previous decisions of the House upon the same point in , 
‘this appeal, and the question arose as to the-power of the House to 
re-consider its own decisions and if it thought them wrong to overrule 
or depart from them in subsequent cases, 


The Lord Chancellor in delivering the judgment said, that “the 
decision once given upor a point of law is conclusive upon this House 
afterwards, and that it 3 impossible to raise that question again as if it 
was res integra and cou:d be re-argued and that so the House be asked 
to re-consider its own decision.” An erroneous decision of the House, 
can therefore be set rigat only by an Act of Parliament. 


We have carefully zone through the arguments of the Counsel and 
the judgment of the Hoase, but we find no valid reason whatever stated - 
for the enunciation of this anomalous proposition. The only reason 
given is “ stare decisis,” i.e., that the House has on. a number of occa- 
sions acted upon this rale of Law. But with profound respect to the 
learned Lords, we humoly submit that the doctrine of “ stare decisi»” 
has been unduly extended, The application of that doctrine ought to 
“be limited to those decisions alone which declare laws directly defining 
the rights and liabiliti& of subjects. It ought not to be extended to 
decisions which define the declaratory power of the Court itself, z.¢., its 
own jurisdiction. In the course of the argument the learned Counsel 
for the respondents suzgested a case where this rule may lead to a 
glaringly absurd result e.g., where the House omitted to notice an Act 
of Parliament. The Lerd Chancellor gets over this by saying that the f 
finding out of the existance of an Act of Parliament is a question of fact 


N 


PARE viiL] , THE MADRAS LAW JOURNAL. $41 


and not of law and therefore, can be re-argued. We humbly submit that 
the answer given is not satisfactory. In enunciating a rule of law 
whether it is found in the Statute Book or in thé Decisions or is unwritten, 
the House of Lords and all the Subordinate J ndiciary perform the same 
function, ¢ e., that of finding at what the law is. The argument that the | 
finding out of an Act of Parliament is a question of fact will, therefore, 
apply to the other cases also where. the Court has to declare rules of 


‘+ law for which evidence other than the Statute Book has to be relied on. 


Accordingly their Lordships dismisséd the appeal as the case was 
governed by previous decisions whether right or wrong and refused to 
re- consider those decisions. - - 


Construction of Statutes— Retrospective effect. 


Young v. Adams [1898, A. C., 469]. 


The rule of construction, that no retrospective effect ought to be 
given to a statute unless an intention to that effect is expressed in the 
- statute itself in plain and unambiguous language, had a signal application 
in this case. Tho respondent entered the service of the Government of 
New South Wales in the year 1885, as a road surveyor ata yearly salary, 
He continued in that employment till 1895, when he was summarily 
dismissed without compensation. In 1896, he sued the appellant for 
damages for wrongful dismissal. Five months after his dismissal, the 
New South Wales Act (59 Vic., Ch. 25, p. 58) had been passed and 
S. 58 of the Act enacted that “nothing in this Act or in the Civil Service 
Act of 1884 shall be construed or held to abrogate.and restrict the right 


of the Crown as it had existed before the passing of the said Civil . | 


Service Act, to Aa ak with the services of any person employed in the 
public service.” The appellant (Government) maintained that by virtue 
of this section they were entitled to dismiss any public servant at their 
pleasure as they had a right to do before the Civil Service Act of 1884. 

The Civil Service Act of 1884, had provided that the Government had 
no power to dismiss its servants except upon the grounds and after the’ 
inquiry which the Statute prescribed. 


The Privy Council affirming the decision of the Court below award- ` 
ing damages to the respondent held that the respondent who had been 
dismissed from the public service before the Act of 1895 came into: force, 
but not in the.manner prescribed by the Act of 1884, was not affected 
by the provisions of the later Act, which only applied to persons actually 
employed in the service at and after the date thereof. They ian. 
overruled the conueniaon of the Government. 
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Joint-debtors—Efect f judgment aguizst one as regards the ather. 
‘McLeod =: Power [1898 II, Ch., 295]. 


The plaintiff sued Gefendants J. F. and H. P. for “ 2,000}. and 
delivery of 24,500 shares-n the South African Saltpetre Fields, Limited, 
or their nominal value in cash, and 1001. damages for their detention or 
in the alternative... . . specific performance ”.of two agreements 
between, the defendants and plaintif. Both the defendants. entered 
appearance and-put in thcir written statements. Subsequently, : however, 
H. P. admitted his liabiity in the action and consented to judgment 
being entered against him in full, In taese circumstances, it was held. 
by Byrne, J., that the anit should ke dismissed as against the other 

defendant. His Lordship however disal:owed J. P.’s costs on the ground 
that he had noi speciall— pleaded the consent judgment as. a defence to 
the suit immediately aftar the passing ct that judgment 


This is a curious ard we believe the first application of the rule in 

King v. Hoare (1844, 12 M. N. W., p. 494) that a judgment against-one . 

of 2 joint-debtors isa bar to proceedings against another. Byrne, Ji 

-held that regard being had to the mason of the rule, it should be 

applied: to cases like the present wkere both the joint-debtors are 
_ parties to the same acton. 








JGTTINGS AND CUTTINGS. | 
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A Treatise on Aliza Bantana Law and Usage by Gangoolly Krishna 
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The Albany Law Journal for August (in exchange). 
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‘{The:Canada Zaw Journal-for July (in exchange). 
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ee 
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| The-Benéh and the Bar in Madras i—It is-always a’ painful thing to 
have to notice any -want of harmony in the relations-between the Bench 
and the Bar and especially so if that occurs in the highest Court of the 
land. “The local dailiés have published accounts of - some ' discredi- 
table sceries in the Court over which Mr, Justice Davies has been 
presiding as thé senior Judge. The language that the Judge has 
permitted-.himself to use detracts considerably from the dignity. of 
thé Bench, evén supposing that the individuals who appeared before’ 
him. merited the censure. But we must confess that, barring a 
certain amount of inaccuracy of speech, we could see nothing in 
the conduct -of ‘the practitioners concerned which could afford any, 
justification for the very intemperate language employed by the Judge. 
Mr. Justice Davies has been generally credited with a great anxiety 
to do justice in every case that comes before him, but we do not know 
how he reconciles it with the violence of language which practically 
prevents the practitioner concerned from placing before the courts the 
_ facts and arguments which tell in favour of his client. The matter is 
likely to be looked at from a personal point of view, but we think there ` 
is a more sérious aspect which ought not to bs lost sight of. Language 
such as that which Mr, Justice Davies has thought proper to make use of 
is likely to interfere seriously with that free and fearless. discharge of 
duty which is alike the glory of the profession and the safe-guard of the 
suitor’s tights. A courisel walking into the court-house with an aching 


-. heartand a feeling of alarm in expectation of the presiding Judge coming 


down upon him at any moment is not likely to present the case of his 
client in the best possible light. And the whole theory upon which 
rests the English system of administering justice according to which the 
criminal in the dock upon a capital charge and the penniless claimant for 
an estate are afforded the privilege of legal assistance, for the moat favor- 
able presentation of their case receives a rude shock when conduct such 
‘as'that we have animadverted upon “becomes the’ daily. experience of 
professional mén.. For the sake of the dignity of the Bench ‘and for the 
freedom of the Bat, and we may add, for’the sake of justice, we hope 
there will be no recurrence of scenes like those which the local dailies 
have chronicled. 


s+ 
Is Jaimini’s Mimamsa an authority ? Ina case recently nigua before 
the Privy- Council, the question was the. validity of thé adoption of an 
only son. In the course of the argument, one of the Lords of the 
Judicial Committee appears to have put the question, whether Jaimini’s 


Mimamsa had ever been followed as an authority: The question was, of 


~ 
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course, natural to a lawyer familiar only with the translations of the 
Hindu law books. Nor wrald the questi appear surprising to most of 
the. English Judges in India. But any person acquainted with the, 
Sanskrit writers is likely é marvel at th» question. The aphorisms of 
Jaimini’s Purva-Mimamse are the rules of, interpretation, according to 
which every Sanskrit writer endeavour: to construe the texts of the 
sages and are of the hig est authority, as being the guides of every 
Commentator. 1ltis, however, quite anotker thing-to arrive at one’s own, 
interpretation of the texzs in the light of the rules of the Mimamsa 
where Commentators of avzhority have placed a particular interpretation, 
profes to guide themselves by the same rules of the Mimamsa, 


an : 

Power of appointing District Munsijs- We would draw the attention 
of the High Court to th= proyisions- of the Madras Civil Courts Act 
with regard to the appentments of D:sirict Munsifs and the control 
exercised over them. S. 7 of the Civil Dourts Act empowers the High 
Court to appoint District Munsifs; and the High Court means all the - 
Judges of the High Court, and not any one Jadge possessing delegated. 
authority. The power conferred under the Letters Patent, S. 36 and 
S. 18 of the Charter Act of exercising the original and appellate juris- 
diction by Benches of me or more jrdges constituted by the Chief 
Justice has nothing to do with the appdntments, which the High Court 
is empowered to make by the Civil Cou-ts Act or the superintendence 
exercised under it. Unless such appointments are made or such powers 
exercised by the whole High Court, T would seem to be of no legal 
validity. i 4 

as : 

Patronage and Power-of Superintendeace exercised by the High Court :— 
Considerable dissatisfaction seems to be: felt in the subordinate ranks of. 
the judicial service at ihe way in wEich the High Court exercisés its 
patronage and its powers of superintencence. There hasbeen a practice 
of assigning this kind >f work to a particular J udge, generally the 
-senior civilian Judge. It would appeer to be against the provisions of 
the law. That itis very undesirable will be accepted in case. the indivi- 
dual entrusted with ths duty happens to have strong idiosyncracies or 
is not particularly keen-sighted. The subordinate judicial service is 
entitled to the opinion cf all the J udges for the time _being of the High 
Court instead of being subject ta the cender mercies of any ‘one indivi- 
dual who being himsel? unequal to the careful discharge of his:duties‘it 
that respect may rély soo much upon subordinates. without any. high 


principles, 
ek: 
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Judge's Notes of Evidence :—We would draw the attention of Sir 
Arthur Collins and of Mr. Justice Boddam who are sometimes in the 
habit of speaking of Judge’s notes as the property of the Judges of 
which parties are not entitled to copies to the following remarks of 
Lindley, M.R., in a case before the Court of Appeal which we take from 
the London Weekly Notes for 1898, No. 82, p. 77. 


“ lt is desirable that Solicitors should know that; on an appeal in 
cases where evidence has been taken orally in the Court below, it is 
their duty to apply in good time for the Judge’s Notes of Evidence. If 
they do so, they will generally be supplied by the Judge’s clerk with 
copies of those notes ; whereas if they apply, as is frequently done, just 
before the appeal is heard, there is no time to furnish such copies, 
The notes themselves are often difficult to read.” 


kis aa 
Mr, Justice Boddam :—-We would venture to make a suggestion to 
his Lordship Mr. Justice Boddam if his Lordship would deign to take 
it from us. It is said that Lord Mansfield advised a newly-appointed 
Colonial Judge never to give reasons for his decisions. This advice 
-seems evidently to command the approval of his Lordship Mr. Justice 
‘Boddam, for we find his judgments, whether on the Original Side 
or on the Appellate Side, characterised by great brevity, especially 
on questions of.law. Brevity has been said by high authority to be the 
soul of wit, bnt it may be carried to a point where the wit may be far 
from apparent. On the Original Side, his Lordship seldom records 
‘written judgments, unless we are to take his notes of the findings on.the 
issues as judgments. We do.not suggest that his Lordship should 
personally take the trouble of writing the judgments, but we can con- 
ceive no reason why he should not have his judgments “taken in short 
“hand by the stenographer of the Court. The practice of the learned 
judge is fraught with great disadvantage to suitors who may wish to 
appeal against his judgments and even more to those who may desire to 
support his judgments upon appeal. It is also a disadvantage to the i 
Judges of the appellate court that they should be obliged to decide 
‘appeals without any knowledge of the reasons which, have influenced 
the learned Judge in his decisions. ` Another féature of his Lordship’s 
judgments is the absence of any indication of, any examination of the 
authorities bearing upon questions of law. As member of the highest 
Court in the Presidency, as a member of a tribunal whose judgments 
should furnish, guide and a model to the numerons subordinate courts 
jin the country, his Lordship is expected by the public and by. the 
5 $ 
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profession to deliver judjgments whieh shall be as learned as sound, 
Mr. Justice Jenkins has seen in Calcutta for about the same time as 
Mr. Justice Boddam, but the former has already won a reputation for 
ability and learning as cue of thé ablest Judges of the Calcutta High 
Court. Judicial reputations have never been won whether in India or in 
England, by mere laconis statements af the net results of decisions. In 
justice to himself, in justce to the litigant public and the profession, and 
_ in justice to the interests of law, we lope his Lordship will not merely 
go deep into the learnirg of the various questions of law that come 
before him, but will also take pains to see that his judgnients bear - 
the clear and unmistakzable impress of careful research and sound 
consideration, 


sos ay 
Notes of American cases. 

Signing an instrament ia which the-amountis written in pencil and 
leaving it with au agent for delivery is held, in Walsh v. Hunt, (Cal.) 
390 L. R. A. 697, not tczonstitute such negligence as will render the 
maker liable to an innoc nt Holder for the agent’s forgery by raising the 


amount. 


* 
€ x 


A carrier that unlozds goods during a storm on an open platform and 
leaves .them unprotected from the weather because there is no building 
or agent at that place ard the bill of Inding provides for delivery on the 
platform at the. risk of the owner is held, in Allam v. Pennsylvania R, 
Co. (Pa) 39, L. R. A. 535 to be free from liability for injury to the goods, 
and such a contract is h=id not to be against public policy, ` 


* 
* Æ 


Damages for mental anguish, independent of and unaccompanied by 
physical injury of any kind, are denied in Peay v. Western Union Teleg. 
Co. ( Arx.) 39, L. R. A. 463. 

# 
ee 


The fact that a wir2 charged with a dangerous current of electricity 


fell and caused injury is held, in Snyder v. Wheeling Electrical Co. 
(W.: Va.) 90 L. R. A. 499, to make a primd facie presumption of neg- 
ligence, but not a conclusive one, as the ‘misfortune may have occurred 


from inevitable accidens. 
* 
ee 
The mere naked assertion of the value of property by the vender to 
the purchaser during regotiation for a sale, though consciously untrue 
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` and relied upon by the purchaser to his hurt, is held, in Gustafson v. 
Rustemeyer (Conn.) 39, L. R. A. 644, insufficient to constitute an action” 


able deceit. 


Jk 
KK 


Under a power given to a wife to appoint another trustee instead of 
the one named in a trust deed executed by her husband for the benefit 
of the wife and her children, it is held, in Stearns v. Fraleigh (Fla.) 39, 
L. R. A. 705, that she may appoint the husband himself, if the former 
trustee resigns. 

x4 

Insurance on wearing apparel, jewelry, etc., contained in a specified 
building is held, in British America Assurance Co. v. Miller (Tex.) 39, 
L. R. A, &45, not to cover the property at another place where the family 
was temporarily staying, although they went there periodieslly, ås the 
agent knew. 

l “ae 

To publish that a debtor pleaded the statute of limitation, and to 
say that this is dishonest, is held, in Hollenbeck v. Hall (lowa) 39, L. 
R. A. 734, insufficient to constitute a libel. 


# 
OK 


The immaturity of a debt at the time of the debtor’s death is held, 
in Ainsworth v. Bank of California (Cal.) 39, L. R. A; 686, insufficient to 
prevent its set-off against a claim due to the estate, if it is mature at the 
commencement of the action, 


= 
kk 
A ruling in favor of the claim of proponents of a will, that its for- 
mal execution is to be as seemed, is held, in Re Stetson’s Will (Mas.) 39, 
L. R. A. 715, insufficient to prevent them from subsequently calling the 


subscribing witness to testify to its execution. With this case is a note 
on opinions of subscribing witness as to sanity or insanity. 
ae | 

Toe not a necessity in the administation of Justice:—It hás just been 
judicially decided that ice is not a necessity in the administration of 
justice. The Superior Court, in Oommecial ice Co. v. City of Philadel- 
phia, decided that ice for cooling water in the offices of the register of 
wills and clerk of the Orphans’ Court in Philadelphia is not one of the 
“things necessary for the proper furnishing of the offices of the register 
of wills and the rooms of the Orphans’ Court,” for which, under the Act 
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pf April 25, 1889, P. L. 52, the City cf Philadelphia would be liable: 
* To reverse the action of the Court below,” says the Superior Court, 
“would require us to determine judicially that the providing of ice is 
necessary for such furnishing. This we are not prepared to do. 
We construe the language of the act to cover only those things which, 
if absent, would obstruct or prevent the proper conduct of business 
of the offices of the register of wille and of the said Courts. While 
the use of ice may have come to be so prevalent as to make it to 
many people more than a luxury, we cannot hold that it is necessary to 
a proper furnishing of a public office or Court-room.” Good Judges will 
doubtless disagree on the point herein decided. Circumstances in which 
the lack of ice would obstruct or preveat the proper conduct of business 
in the aforesaid Courts can be easily -magined, as, for instance, where 
an attache has succumbed to the torrid climate of Philadelphia in July. 
Water being.» prime necessity, it would follow that it ought to be fur- 
nished in palatable condition, However, the doctors may . differ, just 
as they probably would as to whetaer sugar is a necessity in the 
matatinal oatmeal or coffee :—The Albany Law Journal, 


ay 

A Connecticut Judge is reported to have instructed a jury in tbe 
following language: “ Gentlemen, yoa have heard the evidence. The 
indictmient charges the prisoner with stealing a jackass. This offence 
seems to be becoming a common one. The time has come when it must 
be stopped; otherwise, gentleman, rone of you will be safe.” :—The 
Albany Law Journal. l 


# 
ee 


A prisioner, an old offender, was tried at Ennis on the last day of 
the Assizes for conntry Clare, Irilanc.’ He was charged with highway 
robbery, and was, to the surprise of the bench, acquitted. The chief 
baron thus intimated to the jury his view of the verdict. “Is there,” 
. he inquired, “any other indictmient cgainst this innocent man?” “ No, 
my Lord,” was the reply. “Then tell the gaoler not to let him loose 
till I get half an hows: start of him, for I'd rashin not meet him c on the 
road.” alioa Times (Landon). 


roars 
` Lord Russell of Killowen, yeare before he tock silk, was sitting in 


Court, when another barrister, leaning across the benches during the, 
" hearing of a trial for, gamy, whispered : “ Russell, what’s the extreme 
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penalty for bigamy?” Two mothors-in-law,” replied Russell, without 
hesitation. The Albany Law Journal. ` +e 


R Pony os Ke : 

A Royal. Warrant, which was published in the. London Gazette last 
Monday, though issued in March, at last gives to the children of all - 
Lords of Appeal precedence immediately after the younger children of 
hereditary Barons, and the right to use the prefix ‘Honourable,’ The . 
warrant finishes an interesting chapter in constiutional history. More 
than forty years ago it was necessary to strengthen the judicial element 
in the House of Lords, and Lord Oranworth thought that this could be 
done by the creation. of life Peers, a step for which there were some 
doubtful precedents. Sir James Parke was therefore in 1856 created. 
Baron Wensledale and a Peer for life; but after much discussion the 
House of Lords resolved, on the recommendation of the Committee of 
Privileges, that the grant did not enable the grantee to sit and vote 
in Parliament. The Government made no attempt to oppose the résolu- 
tion, and a hereditary Peerage was conferred on Lord Wensledale. Here 
the matter rested until the Appellate Jurisdiction Act, 1876, gave the 
Crown power to appoint four Lords of Appeal who were entitled 
to sit and vote in Parliament, but only during the tenure of their 
office, though they retained the rank of Baron for life. A Royal Warrant 
gave their wivos the title of Baroness, but no title or precedence was 
given to their children. In 1887, when Lord Blackburn, retired, it was 
considered desirable that his valuablo services, and those of other Law 
Lords, who might follow his example, should not be entirely lost. The 
Appellate Jurisdiction Act of that year made them members of the House 
of Lords for life, thug converting them into life Peers in the true sense 
of the word.— The English Law Journal. 4 


: 
kd 
Li 


The London, Gazette announces that the Queen has been pleased to 
isgue a warrant declaring ‘ with respect to all the surviving children of 
the undernamed persons, all of whom. either were formerly or are now 
Lords of Appeal in Ordinary, namely Colin Blackburn, Lord Black- 
burn, deceased ; Edward Strathearn Gordon, Lord Gordon of Drumearn, 
deceased ; John David Fitzgerald, Lord F itzgerald ; deceased ; William 
Watson, Lord Watson ; Edward Macnaghten, Lord Macnaghten; Michael 
Morris, Lord Morris; James Harmen, Lord Harmen, deceased ; -Charles 
Synge Christopher Bowen, Lord Bowen, deceased ; Charles Russell 
Lord Russell of Killowen (now Lord Chief Justice of England); and 


Horace Davey, Lord Davey; as also with respect to the children of any 
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Lord of Appeal in Ordina~y hereafter to be appointed and created a Lord 
of Parliament for life; that such children shall have and enjoy on all 
occasions the style and titis enjoyed by the children of hereditary Barons 
of these our realms, tog2iher with the rank and precedence next to 
and immediately after the younger children of all hereditary Barons now 
created or hereafter to 2e created, and. immediately before all Baro- 
nets.’ —The English Law Journal. 
rar 

Circuit by Judges :—It is a mutual advantage for the Judges to 
know the provinces, ami for the provincials to know Her Majesty’s 
Judges. Their presence serves-as a usefal civic lesson for the pro- 
vincial public, more accustomed to be left to the tender mercies of 
Quarter Sessions and Conntry Conrts, and forms a standard to which 
the administration of jcstice can be raised in the public view. For 
this reason it is a matter of regret that the Lords Justices cannot take 
their turn, say once a yzar, at civil assizes. They would thereby keep 
in touch with work at Nisi Prius, while they themselves would not be 
lost to sight though to Jegal memory dear, a phrase which inevitably 
escapes one at the thorght that Lord Justice Vaughan Williams and 
Lord Justice Collins can no longer be numbered ` among, the visible 
planets in the circuit obit. 


Comment is frequently made on: the assumed pettiness of a large 
proportion of the causes tried at assizes. The answer to that is two- 
fold. First, it is not or Judges or busy lawyers to estimate what is 
worth trying, or to consider that such intellectual persons‘as themselves 
should only be called pon to deal with important causes. This falla- 
cious idea is based oa the assumption that certain Courts are to be 
deemed “ Inferior Courts” on account of the smallness of the subject- 
matter in dispute to bs dealt with by them. The notion is one deroga- 
tory to the administrstion of justice, Courts, whether “ Superior” or 
“ Inferior,” are constituted to sit and to try whatever disputes indivi- 
duals may -choose to king before them. Courts are made for suitors, 
not suitors for.Courts. Knowledge by the public that their gricvances, 
real or imaginary to themselves, will be heard and dealt with by skilled 
lawyers, is of more advantage to the community, and tends to a clearer 
recognition of the pr mciples of law and order than any “ getting through 
| -the business” withic the shortest possible time. No doubt thereis a 
-via media whereby = tactful’ Judge -and wise “counsellors” can settle 
unnecessary disputes. but care should be taken that the settlement should 
he a genuine solatiur to all parties and not the forcible “ poch-poohing” 
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of-a case out of Court, a course of action which often merely leaves a 
rankling sense in the minds of both parties that they have not had a 

-fair hearing from a Court which they themselves have (indirectly) paid . 
for that very purpose. The way in which a case is tried is of greater 
importance than the subject-matter in digpute, so far as the maintenance 
of trust in and respect for the administration of jastice is concerned ;— 
The Law Magazine and Review, f 


e ` 4 as ; 

Injunction to Restrain an Unlicensed Person from Practising Law.— 
We learn from the Ohicago Legal News; (30 Chic. Leg. News, 374.) that 
a bill in equity was recently filed in the Circuit Court of Cook County, I 
Illinois, by Charles S. Deneen, the State’s Attorney, to restrain one 
B. A. L. Thomson from practising law without procuring a license so to 
do. The entire bill is printed in the Legal News. Theaction strikes us 
as being novél. The general rule is that injunctions lie only to protect 
private rights of property or business. A well recognized exception to 
the rule is that, in two or three limited classes of cases, injunctions are 
granted on informations filed by the Attorney-General or other attorney 
for the government to restrain purprestures of highways, navigations, 
and the like. This jurisdiction has grown until the injurction is more 
frequently resorted to than in former times to restrain indictable public 
nuisances. We do not understand any ground on which the present 
bill.can be supported, unless it be on this last ground, that is to say, 
upon the ground that, for a person. to engage in the practice of law 
without being duly licensed thereto, is to engage in the commission of a 
series of acts in the nature of a public nuisance. But is not the case 
one where there is a plain remedy at law, and where the jurisdiction of 
-equity cannot consequently be invoked ? If an unlicensed person files 
a pleading in court and signs his name to it as an attorney, does he not 
-commit a contempt of court? On the other hand if, being really learn- 
ed in the law, he gives advice and draws a pleading and procures it to 
be filed by somé person who is an authorized attorney, does he commit 
an unlawful act? For example, would it be unlawful for a distin. 
guished professor of law in one of our universities to give legal advice, 
and even to draw a pleading or any other legal paper, so that it be not 
filed or used of record except by a duly licensed attorney who appears 
as the attorney of record? We do not believe that the principles of 
the law put any such restriction upon freedom of action. If we are 
wrong in this; then it is to be said that the American bar is little better 
than a medieval guild, and is as odious as’a modern business trust — 

The American Law Review. š 


ts 
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Zola’s Defence: His Impassioned, Dramatic, and Patriotic Appeal 
to the Jury—The following are concluding passages of M. Zola’s 
remarkable address to the jury in his first trial as printed in the ver- 
batim report of the London Times :— 


I am not defending myself, moreover. I leave history to judge my 
act, which was a necessary one; but I affirm that the army is dishonored 
when gendarmes are allowed to embrace Major Esterhazy after the 
abominable letters written by him, I affirm that that valiant army is 
insulted daily by the bandits who, on the plea of defending it, sully it 
by their degrading championship, who trail in the mud all that France 
still honors as good and great. I affirm that those who dishonor that 
great national army are those who mingle cries of “Vive l’armée!” 
“with those of “ A bas les jnifs!” and "“ Vive Esterhazy 1” Grand Dieu! 
the people of Saint Louis, of Bayard, of Condé and of Hoche, the people 
which counts a hundred great victories, the people of the®*great wars of 
the republic and the empire, the pecple whose power, grace and 
generosity have dazzled the world, crying “ Vive Esterhazy 1? Jtisa 
shame the stain of which our efforts on behalf of truth and justice can 


alone wash off. 


You know the legend which has grown up. Dreyfus was con- 
demned justly and legally by seven infallible officers whom it is impossi- 
ble even to suspect of a blunder withant insulting the whole army. 
Dreyfus expiates in merited torments his abominable crime. And, as 
he is a Jew, a Jewish syndicate is formed, an international “ sans patrie” 
syndicate disposing of hundreds of millions, the object of which is to 
save the traitor at any price, even by the most shamefal intrigues. And 
thereupon this syndicate bagan to heap crime on crime, buying conscien-. 
ces, casting France into a disastrous agitation, resolved on selling her 
to the enemy, willing even to drive all Europe into a general war 


rather than renounce its terrible plan. 


It is very simple, nay childish, if nat imbecile. But it is with this 
poisoned bread that the unclean press has been nourishing our poor 


people now for some months. And itis rot surprising if we are witness- 
-ing a dangerous crisis, for when folly and lies are thus sown broadcast 


you necessarily reap insanity. 


Gentlemen, I would not insult you by supposing that you have 
yourselves been duped by this fairy tale. I know you; I know who 
you are. You are the heart and the reason of Paris, of my great Paris, 
where I was born, which I love with an infinite tenderness, which I 
have been stidying and writing of now for forty years. And I know 
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likewise what is now passing in your brains; for, before coming to sit: 
here as defendant, I sat there on the bench where you are now. You 
represent there the average apinion ; you try to illustrate prudence and 
justice in the mass. Soon I shall be in thought with you in the room 
where you deliberate, and I am convinced that your effort will be to. 
safeguard your interests as citizens, which are, of course, the interests 
of the whole nation, You may make a mistake, but you will do so in 
the thought that while securing your own weal you are securing the 
weal of all. 


I see you in your families at evening under the lamp; I hear you 
talk with your friends ; I accompany you into your factories and shops, 
Yon are all workers, some tradesmen, others manufacturers, some exer- 
cising liberal professions. And your very legitimate anxiety is the 
deplorable state into which business has fallen. Everywhere the pre- ` 
sent crisis threatens to become a disaster. The receipts fall off; trans- 
actions become more and more difficult. So that the idea which you 
have brought here, the thought which I read in your countenances, is 
that there has been enough of this and that it must be ended. You 
have not gone the length of saying, like many, “ What matters it that 
an innocent man is at the Ile du Diable? Is the interest of a single 
man worth thus disturbing a great country?” But you say, all the 
same, that the agitation which we are raising, we who hunger for truth 
and justice, costs too dear. And if you condemn me, gentlemen, it is 
that thought which will be at the bottom of your verdict. You desire 
tranquillity for your homes, you wish for the revival of business, and 
you may think that by punishing me you will ia a campaign which is- 
injurious to the interests of France. 


Well,. gentlemen, if that is your idea, you are entirely mistaken. 
Do me the honor of believing that I am not defending my liberty. By 
punishing me you would only magnify me. Whoever suffers for truth 
and justice becomes august and sacred. Look.at me. Have I the look 
of a hireling, of a liar, and a traitor? “Why should I be playing a part P. 
I have behind me neither political ambition nor sectarian passion. I 
am a free writer, who have given my life to labor, who will to-morrow 
re- enter the ranks.and resume my suspended task. And how stupid 
are those who call me the Italian; me, born of a French mother, 
brought up by grandparents in the Beauce, peasants of that vigorous 
soil; me, who lost my father at- seven years of age, who did not go to 
Italy till I was fifty-four. And yet Iam proud that my -father was 
from Venice, the resplendent city whose’ ancient glory sings in all 
memories. And even if I were not French, would not the forty volumes 


6 
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in the French language wich I have sent by millions of copies through-~ 
out the world suffice to-meke me a Frenchman ? 


So, I do not defend nyself. But what a blunder would be yours 
if you were convinced tha- by striking me you would re-establish order 
in our unfortunate country ! Do you not understand ‘now that what 
the nation is dying of is “he obscurity in which there is such an obsti- 
nate determination to leare it? The blunders of those in authority are 
being heaped upon those c£ others ; one lie necessitates another, so that 
the mass is becoming formidable; A judicial blunder was committed. 
and then to hide it a frest crime against good sense and equity has had 
daily to be committed. ‘The condemnation of an innocent man induced. 
the acquittal of a guilty man, and now, to-day, you are asked in turn to 
condemn me because I gave utterance to my pain on beholding our 
country embarked on this. zerrible course. Condemn me, then, But it 
will. be one more fault addad to the others, a fault, the bufden of which, 
you will bear in history. And my condemnation, instead of restoring 
the peace for which you long, and which we all of us desire, will be 
only a fresh seed of passion and disorder. - The cup, I tell you, is full; 
do not make it run over. 


He concluded as follews :— 

Dreyfus is innocent. I swear it. -I stake my-life on it—my honor. 
At this solemn moment,in the presence of this tribunal which is the 
‘representative of human justice, before you, gentlemen, who are the 
very incarnation of the cmntry, before the whole of France, before the 
whole world, I swear, thet Dreyfus is innocent. By my forty years of 
work, by thé authority that this toil may have given me, I swear that 
Dreyfus'is innocent. “By all I have won, by the name I have made for 
myself, by my works whioh have helped for the expansion of French 
literature, I swear that Dreyfus is innocent. May all that melt away, 
may my works perish if Zireyfus be not innocent. He is innocent. All 
seems against me—the two Chambers, the civil authority, the most 
widely circulated journals, the public opinion which they have poisoned. 
And I have for me only the idea, an ideal of truth and justice. But TI 
am quite calm; I shal] conquer. I was determined that my country 
should not remain a victim of lies and injustice, I may be condemned 
here. The day will come-when France will shank mê for having helped. 
to save her honor :—The American Law Review. 


, ee 
Negligence of Telegraph Company ; Deiay in Delivering Message— 
Summoning of Surgeon—-Proximate Oause for Jury—In Western Union 
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Telegraph ¥. Morris,—83 Fed. Rep. 992, the United States Circuit Court 
of Appeals for the Highth Circnit, in an opinion by Thayer, J., hold 
that where the testimony of a physician tends to show that a surgical 
operation might have been voided, had he reached the patient earlier, 
it is not error to submit tothe jury the question as to whether or not 
the failure of’a telegrap). company to properly transmita message, 
whereby the physician was prevented from earlier attendance, was the 
proximate cause of the injuries resulting from such operation :— The 
American Law Review. 


i i wa 

Practice in United States Oourts : "Taking Deposition —Misconduct of 

Counsel i in Instructing his Witnesses not to Answer.—In the case of Thom- 
son-Houston Blectric Co. v. Jeffrey Man. Oo.,—87 Fed Rep. 614, it was 
held that in taking depositions in an equity suit, counsel cannot assume 
to pass upon questions of the competency, materiality, | and relevancy of 
testimony, and instruct his witnesses not to-answer questions put to: 
them on cross-examination; and where a witness, in obedience to such 
instructions, refuses to answer, his entire Sevosinion will Wé stricken 
from the files —The American Law Review. 


4% | 

Waje : Right to Action for Inducing Husband to Desert Her—In the 
case of Gernerd v. Gernerd, 39 Atl. Rep. 884, the’ Supreme Court of 
Pennsylvania held that, since the statute removing the disabilities of 
married women, ‘a wife may maintain an ‘action againt one who has 
wrongfully induced, her husband to leave her. In the opinion of the 
court written by Fell, J., the reason and learning of the subject are 
condensed in the following passages ;— 


The right of a husband to maintain ‘an action against one who has 
wrongfully induced his wife to separate from him seems‘not to have been 
doubted since the case of Wizsmore v. Greenbank. Willes, 577. The right 
of a wife to maintain an action for the same cduse has béen denied, be- 
cause of the common-law unity of husband and wife, and of her want of 
property in his society and assistance. There was certainly an inconsis- 
tency in permitting a recovery when her husband was a necessary party 
to the action, and she had no separate legal existence or interest, and 
the damages recovered would belong to him, but the gist of the action 
is the same in either case. There is-no substantial difference in the 
right which each has to the society, companionship, and aid of the other 
and the injury is the same whether it affects the husband or the wife. 
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Where the wife has been-freed. from her common-law disabilities, and 
may sue in her own name and right for tarts done her, we see no reason 
to doubt her right to maictain an action against one who has wrongfully 
induced her husband to leave her. Generally, this right has been 
recognized and sustained im jurisdictions where she has the capacity to 
sue:—The American Law Review. 








REVIEWS. 


Tudor’s Leading Caszs on Real Property, Conveyancing, Construc- 
tion of Wills; etc., 4th Edition, by T. H. Carson and H. B. Bompas, 
published by Butterworti and Co., 7, Fleet Street, London, E. C.i— 
Price, £2-10-0. Tudors Leading Cases on Real Property is a 
standard law book; and it needs no wards of introduction to com- 
mend it to our readers. - We may, however, note that the editors 
have taken great pains i2 bringing out this edition and have given 
it almost the appearance of anew book. The changes appear to 
us to be all well-conceived. The editors have exercised a sound 
judgment in the omission of cases which are mere old learning and 
in the curtailment of the notes. That a thousand new cases have 
been added in the notes and yet the size of the book has been 
reduced’ by more than two hundred pages proves unquestionably 
the value of the editorial labor. 






The. Madras Haw 


Parr IK] - SEPTEMBER, 1898. (Vor. VII. 














ISLANDS IN NON-NAVIGABLE eae 


The ownership of islands formed in non-navigable and non- 
tidal rivers has but rarely come into question before the Courts of 
this Presidency, There have been several cases in Bengal dealing 

` with this subject and they have been decided with reference to the 
provisions of the Bengal Regulation XI of 1825. Though the 
question is one of very great importance to riparian’ proprietors in 
the Godavari and Krishna deltas, and thongh the ownership of such 
islands commonly called lankas has been the cause of bitter dis- 
‘putes among them [vide Godavari Manual, Ch. I., p. 5] itis sornewhat 
surprising that there should’be such a paucity of decisions upon the 
point. We have been able to discover only two decisions of the 
High Court and one decision of the Sudder Court upon the point. . 
‘The earliest decision ‘is that of the Sudder Court ‘in the Komarazu 
Lanka case [vide Mad. Sud: Dec. (1858) 189]. In this case the 
- Government was an upper riparian proprietor in the Godavari and 
was the’ owner of a lanka up the stream. In course of time -the 
lanka extended itself down the stream beyond the limits of the 
Government villages on the bank. The new accretions were 
within the limits of a Zemindari village on both sides of the river. 
The new accretion was claimed by the Government on the ground 
that it was a longitudinal accretion to their old lanka, and by 
the Zemindar on the- ground that it had been formed within: the 
Jimits’ of his estate on the two sides of the river. The case camo 
up before three Judges of the Sudder Court and the Zemindar’s 
contention was unanimously upheld. It was decided that the island 
should be divided between the Government and the Zemindar in 
: proportion to theit frontage upon the river. The next case was 
Subbaya v: Yerlagedda Ankinidu, 1 M.-H. ©. R., 255, decided 
by Holloway and Strange, JJ. In this case it was held that the 
Zemindar was entitled to islands formed in the river Krishna 
within the limits of his estate. The Jast case ‘upon the subject 
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is Ramalakshmamma v. The Oollector of Godavari, TM. L. J. R. 
246, decided by Collins. C. J. and Parker, J. In this case, the 
facis were very similar.io the Komarazu Lanka case, but by some 
oversight no reference =s made to shat case either in the‘argu- 
ments of counsel or in -he judgment. The decision of Holloway, 
J. in 1 M. H. C. R., £55, was quoted in argument, but passed 
over in the judgment. ‘In this case also, the Government was the 
the upper riparian propzietor and the Zemindarni was the lower 
riparian proprietrix. If was conceded for the Government that 
the lanka in dispute fel within the boundaries of the plaintifi’s 
estate on both sides of tke river. Tke Government contended that 
the lanka belonged to teem on the ground that it was formed in 
a tidal navigable part of -he river, and an the ‘ground that the lanka 
in dispute was an accretion to an existing lanka also within the 
boundaries of the Zemindarni’s estate, but acquired by the Govern- 
ment by adverse possesstin against the predecessor in title of the 
Zemindarni. ‘The first ground of claim set up, by the Government 
was negatived by the Eigh Court. But the second graund was 
upheld. With every deference to the learned Judges, we cannot 
help thinking that the decision is erroneous. ` 

It must be stated at.tho outset that there is no provision 
of statutory law-applicadie to the subject. Bengal Regulation XI 
of 1825 does not apply tc this Presidency. The case, therefore, has 
_ to, be decided in accordance ‘with the general principles of equity . 
and justice which have cn numerous occasions been held- by the 
Judicial Committee to Þe identical with the principles of the 
English Law, unless there is anything in such principles which by 
reason of its purely local sr historical origin renders them unsuitable 
for application to India_ or unless different principles have been 
specially laid down for this countr y by the Judicial Committee or 
the Courts of this country. 


The reasoning of -he High Gii may be summarized as 
follows :— 


(1) That great caution should be exercised in applying to ` 


India the mle of English Law that a riparian proprie- 
tor is prima facie the owner of the bed of a non-tidal ' 
‘navigable stream ad mzdium filum, that rivers of the 
type of tke Godavari and the Krishna resemble the 
American ~ather than the English rivers and that as 
some of th=- American States have not adopted the 
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< Common Law rule in its entirety, the Courts in India 
also may hesitate to adopt it. 


(2) That the rule of English Law about river-beds is 5 
presumption which may be rebutted by showing that 
the soil of land covered with water has been conveyed 
and specially appropriated to a third poten Wietker 
or not he is a riparian proprietor. 


8) That the Government had admittedly- acquired a right 
to the Lanka of Tatapudi which had thrust itself as 
a wedge into the area of the bed claimed by the 
plaintiff, . The title of the Governnient to this wedge 
---of land within the limits of the plaintiff’s bed dis- 
= placed the presumption of the plaintiff’s ownership 
not merely to that wedge, but also to all formations 
` which had grown by contact: with, or adherence to, 

that wedge of land. 


(4) That the suit lanka. being a gradual accretion to the 
Tatapudi Lauka was not a sudden vertical accretion in 
the bed of the river. 


. (5) That the doctrine of alluvion must be applied even to 
vertical accretions in the bed of a river or in mid- 
stream, unless they were sudden. - l l 


(6) That for the purpose of applying the doctrine of alluvion, 
it made no difference whether the accretion adjoined 
the bank or was in mid-stream. 


The first and most important question to be discussed in the 
case related to the ownership of the bed of the Godavari at the 
place in dispute. ‘he river had been found to be at this point not 
tidal and navigable. Under the English Law (1) there can be no 
doubt that the ownership of the bed of a river which is not tidal 
and navigable vests in the riparian proprietors on the two sides of 
the river. In some of the American States?) the rale of the English : 





(1) See Coulson and Forbes on “The Law of Waters,” pp. 92, 95; Bickett v. 
Borris, L. R. I. H. L. Se. Ap. 47; Hale’s De Jure Maris, p. Eron. 1; Hargravo’s 
Law Tracts, 1. 

(2) The rale of E. L. was not adopted in Barney v. Keokuk (1876) 4. U. S. Rep., 
pp. 324, 333; St. Louis, etc. R. Co. v. Ramsey (1890) £2 Amer. Ste. Rep. 195; Notes to 
Fae alee v. Mendenhall (1890) 19 Amer. St. Rep. 226; Willes v, Bailey (1887) 3 Amer, 
St. Rep 

: The eas of E. L. was adopted in the following cases: Notes to Arnold v. Mundy 
(1821) 10 Amer. Dec. 385 ; Deerfield v. Arms (1885) 28 Amer. Dec. 276, 277 ; McCol- 
lough v. Wall (1850) 53 Amer. Dec. 715; Walker v. Shepärdson (1855) 65 Amer, Da: 

_ 825 ; City of Grand Rapids ¥. Powers (1891) 28 Amer. St. Rop..276, . 
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Common Law has not Leen adopted in its entirety, while in the. 
majority of jurisdictions -t has been so adopted. While the Eng- 
lish Courts apply the two tests of tidality and navigability, the 
Courts of some of the States have dispensed with the test of 
tidality and held that navigability is sufficient to vest the owner- 
ship of the bed in the Szate. The reasons for this departure are 
said to be l / 


(1) That while tidality and navigability -co-exist in Eng- 
land, many of, the great rivers in America are navi- 
gable for = considerable part of their course without 
being at tke same time tidal. 


(2) That the same necessity for public control over the 
highways >f commerce and navigation should lead 
to the recognition of the right of the State to the 
beds of ell rivers: which are navigable, whether 
they are above or below the ebb and flow. of the 
tide. 


The origin of the doctrine according to which the ownership 
of the beds of tidal and navigable rivers is vested in the Crown is 
involved in some obscur ty and doubt. Ifthe doctrine originated 
in considerations of pubic policy, in the expediency of exercising 
public control over the aassage-ways of commerce and navigation, 
the rule may perhaps be applied to navigable waters above the ebb 
and flow of the tide. Bat notwithstanding the fact that these con- 
siderations of public pol ey have been emphasized in several of the 
cases declaring the rigkt of the State to the ownership of the bed, 
it does not seem to be navessary for the protection of the interests 
of the public, that the State should be regarded as the owner of 
the bed. Even in the zase of rivers which are not navigable in 
any sense.of the term, tae rights of the riparian proprietors to thé 
bed of the stream woulc undoubtedly be subject to the exercise of 
public rights.(!) The Zourts of those States in America which 
have adopted the rule oz the Common Law have, therefore, felt no 
difficulty in recognising a servitude in favour of the public, even 
in the case of rivers whose beds are vested in riparian proprietors. 
Where a rule of law is already established, an inquiry into the 





—= mba 


(4) Bickett v. Morris, L. 3. I. H. L. Sc. Ap. 47 ; Coulson and Forbes, p. 95. . 


£ 
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reasons which led to its adoption may not be very necessary or use- 
ful; But when a question arises as to. the: modification or exten- 
sion of the rule, it is necessary. to consider whether any suggested 
departure from the rule is justified by the reasons advanced in 
support of it. The importance of securing to the public a right of 
user over the great water-courses for purposes of irrigation or. 
navigation has led many people to suppose that the object can only 
be secured by declaring the right of the State to the ownership of 
the bed. On. the other hand, the public purposes to be served can 
be equally well served by declaring the right of the State to a ser- 
vitude merely, as ag ainst the riparian i. proprietors for all such 
purposes. 


If, as we have shown, the interests of tha publié can be effect- 
ually protected even under a rule which regards the riparian pro- 
prietor as the owner, and if it is probable that the ownership of the 
Crown in the beds of tidal and navigable rivers was based upon the 
fact that they were regarded as the arms of the sea and the King 
was regarded as the owner of ‘the. great waste’ the seu,() 
there is no reason for extending the doctrine of the pr oprietorship: 
of the State to rivers above the influence of the tide. 


There is thus no reason for refusing to extend to this country 
the rule of the English Common Law. The Courts of this countr y 
have in all cases in | which they could find no special rule of statu- 
tory law or custom freely applied the rules adopted by the T English 
Cour rts. And in regard to the question of alluvion and the re- 
spective rights of the Crown and of riparian proprietors, it was held 
by the: Madras High Court that the rules of English Law were 
applicable in British India.(*) In Nogender Chunder Ghose -v. 
Mahomed Esof, 10 B. L. R., 406, the Judicial Committee observe 
that the law of alluvion-in nee ica seemed to be less favourable to 


e riparian proprietors than that of India o or England, thereby imply- 


ing that the law in America, in so far as.it was against the riparian 
proprietor and at variance with the English Law, should not be 
applied to India. In the particular case before them their Lord- - 
ships no doubt observe that in India there is no distinction between 
tidal and non-tidal but navigable rivers, as regards the proprietors 





(1) Hales De Jure Maris Hargrave’s. Law. Tracts, 10. 
(2) See Secretdry of State x, Kadirikutti, I. L. Ru, 18 M., 369, 
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ship of the river. But the case was one from Bengal and their 
Lordships evidently bed in their mids the provisions of Regula- 
tion XI of 1825 which ~scognised'no such distinction. 


This distinction besween a tidal and a non-tidal but navigable 
yiver was one which did not arise in this case. 4 


To constitute a river navigable(!), it must be so at all times 
and seasons for vessels -f fairly large size, and must be a continued 
highway over which cormerce is or may be carried on in the cus- 
tomary mode ia which, commerce is conducted by water. It was 
clear from the evidence of the Port Officer that the river could not 
be regarded at the poinf in question asnavigable in fact, within the 
. meaning of the expressicn as defined by the authorities. If it was 
not navigable in fact, there could be no doubt the ownership of the 
bed belonged to the >:parian proprietors, whether according to 
English Law or American Law.(’) 


It follows from what has been said before that the bed of the 
river at the disputed locality was the property of the plaintiff as 
the riparian proprietor =n both sides of the river. 


If the bed of the river, in so far as it was comprised within 
the limits of the plaintiPs estate belonged to her, who was entitled 
to the suit lanka which had been formed in mid-stream on the 
portion of the bed belonging to her? All formations on the portion 
of the bed belonging to ker were also the plaintifi’s propérty and her 
right to them could nct hain any way affected by the fact that at some 
previous time her predscessor allowed the defendant to acquire by 
adverse possession a particular strip of land within her portion of the 
bed. The fact that the C2fendant had keld adverse possession of that 
strip for the statutory period could confer ownership only of the 
specific extent of land shich had been held adversely. It could 
not by any means coxfer upon the defendant any right to the 





(1) See Chunder Jalee v. Ram Chunder Mookerjea, 15 W. R. 212 and 215; 
Mohini Mohun Das v. Khaja Ahsanoollah, 17 W. R. 73 ; Rex v. Montague, 4B. & C. 
598; Mayor of Lynn v. Turn-ry 1 Cowper, 35; Mules v. Rose, 5 Taunton 705 ; Mayor 
of Colchester v. Brooke, 7 Q. L 339. : : h 

(2) ` Welles v. Bailey (1=37) 3 Amer. St. Rep. 48; Wiggenhorne v. Kauntz 
(1838)°8 Amer. St. Rep. 150 Arnold v. Mundy (1821) 10 Amer. Dec, 360; Brown Y. 
Chadbourne (1849) 50 Amer. Deo. 641 ; Ingraham v. Wilkinson (1826) 16 Amer. Dec. 
342; Walker v. Shepardson (1555) 65 Amer. Dec. 225; Kalee Kishen Tagore v. Judoo 
Lall Multick,-5 O. L. R. 97; Khagendra Narain Y. Matangini, 17 I, A. 62, pe Sle 
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remaining portion of the bed vested in the plaintiff or to any for- . 
mations upon the, same.- Suppose, the plaintiff had granted a 
conveyance of this particular strip ofld in the middle of the river 
to the defendant. Could-it be doubted for a moment thatthe 
ownership of the remainder of the bed would be reserved to, and 
vested in, the plaintiff? For the purpose of this question, there ` 
cannot possibly be any difference between the operation of limitation 
and the- operation of a grant. In either case what is acquired. is 
only a specific extent of land and the owner of the remaining 
portion of the bed cannot be deprived of his right thereto or to any 
part thereof except by a fresh assumption of adverse possession 
continued for the statutory period, or a fresh grant or some other 
act of a similar description.* . ` 


‘The claim of the Government to the snit lanka could not thus 
be supported on the ground of any.right to the ownership of thé 
bed on which the new lanka was formed. The.decision of the 
High Court in favour of the Government was . based upon the 
theory of lateral accretion to the old lanka belonging to the ` 
Government. The theory of lateral accretion, however, has been 
affirmed by the highest authority to have no applicability to forr 
mations on beds belonging to private owners, 


In regard to formations in the beds af rivers whether adjacent 
to the bank or detached from. it, there are two principles~of law 
laid down by the authorities. s 








*The formation of an island in mid-stream will in no way affect the 
rights of the riparian proprietors on either side of the river. If an 
island is formed on one side of the median line of a river, the owuer of the 
nearer bank who will also be the owner of the island, is not entitled as 
the owner of such- island .to a moiety of the bed. of the river inter- 
vening between the island-and the opposite bank. The right of the 
“ opposite ‘proprietor to a moiety of the bed of the whole river, which he 
possessed before the formation of the island cannot be affected by such 


formation. 


If the owner of the island makes a grant of it toa stranger it 
is certain: that the right of the opposite proprietor cannot be affected 
any more than in the last case. If the grantee of the island cannot be ` 
regarded as a riparian proprietor so as to enable him to claim a moiety 
of the Led between the island and the. opposite bank, there 18 no reason 


364 THa MADRAS LAW JOURNAL. . [voL. vit. 


One is the doctrine of lateral accretion and the other the doc- 
trine of re-formation, cr, to speak mare correctly, the doctrine of 
vertical accretion. So far as this country is concerned, it has, been 
established by the Privy Council in a series of decisions based up- 
on the principles of natural Jaw and jestice, that in cases of conflict 
the doctrine of lateral accretion must give way to the doctrine .of 
vertical accretion. In many cases tha application of the two doc- 
trines ‘would lead to the same result, as, for instanée, where a 
riparian proprietor is cwner of half ihe bed and an accretion is 
made adjoining his bark. He would be entitled to the acoretion, 
whether on the ground that it is formad on his portion of the bed, 
or on the ground that is has adhered -ohis bank, There are other 
cases, however, in whica the applicaticn of the two doctrines would 
lead to different. results. And in sush cases, the Courts in India 
are now bound to follow the decisions of the Privy Council. 





why he should be regarded as such on the side of the island nearer 

| to the grantor. Butif taere is any dff rence at all between his rights 
on one side of the island or the other, it nust depend upon the fact that 
the grantor being the owner of the wEolz bed between his bank and the 
island would have been competent to Transfer any portion of it and 
might have intended to. 3ransfer a mciery of the bed between his bank 
and the island, Whethsr such an intention could be ascribed in the — 
absence of express words in the grant would be a question of fact, In 
the absence of any cireamstances to irdicate the grantor’s intention 
it may perhaps be presumed by the Court that he intended to transfer a 
moiety of the bed separasing the island from his bank. Any rule, how- 
ever, to this effect can be based upon nothing more than the presumable 
intention of the parties. Such an intention cannot be suggested in the 
case ofe person. who allows his title t a part of the land to be ex- 

` tinguished by adverse pesséssion, It wuld be preposterous to suggest 
that a person who allows a portion of ais land to be acquired by limita- 
tion by a stranger enter=ains the intent-on of forfciting or abandoning 
his claim to the other partion also. 


Assuming for a moment that a perscn who is the owner of an island 

can be regarded as the riparian propristor for the purpose of laying 

a claim to the bed ad metinm filum he cannot clearly be treated as such 

` lower down than the length of his islenc any more than a riparian pro- 

prietor on the main baak of a river cari be regarded as the riparian 
proprietor ab any point lower. than the length of his estate. 
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In Felix. Lopez v. Maidun Thakoor, 18 M. I. A., 467, the 
plaintiff owned an estate on the banks of the Ganges. It was wholly 
submerged by the continued encroachment of the river and the 
defendant’s land became the river boundary. After the lapse of 
some years, the river ultimately retired and the land became 
capable of cultivation, The defendant claimed the land asa gradual 

_latéral accretion to his land, while the plaintiff claimed it as a re- 
formation on his‘site. “The Bengal High Court rejected the plain- 
tiff’s claim, but it was upheld by the J udicial Committee. It must 
not be'imagined that there is any magic in the word re-formation 
or that, to render the ruling of the Privy Couucil applicable, it 
is necessary that a person’s land should be first above water, then 
be submerged and then re-appear above the surface of the water. 
The reasoning and language of their Lordships are -just as much 
applicable to the case of land always under water and ascertained 
to belong toa definite owner and for the first time rising above 
the surface of the water by the addition of deposits. The reason 
why the word “re-formation” is used in these cases is that the 
Ganges being a navigable river, there could be no private owner- 
ship in the bed under the law in Bengal, and the person who invoked. 
the doctrine of.vertical accretion could have claimed the new 
formation not upon the gronnd that the bed belonged to him, but 
only upon the ground that the site which was not originally includ- 
ed in tho bed a to him before it was submerged. 


So long as the ownership of the site can be ascertained and 
so long as there is nothing to indicate any intention on the part of 
‘the owner to abandon it, any formation upon the site must belong . 
‘to the owner of the site. The doctrine of lateral accretion can 
not be applied so as to take away one man’s property and give 
if to another, simply because the land ofthe former happened to. 
“be under water. The principle is thus put by their Lordships :— 
“This principle is a principle not merely of English, not a prin- 
-ciple peculiar to any Municipal law, but a principle founded on 
-universal law and justice; that is. to say, that whoever has land,. 
wherever it is, whatever may be the accident to which it is exposed, 
whether it be a vineyard which is covered by lava or ashes from a 
-~ volcano, or a field covered by the sea or by a river, the ground, 
the site, the property -remains in -the original, . owner,” The 


2 
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doctrine of lateral accretion laid dovy by-S. 4 of the Bengal Re- 
gulation was held not <o justify the sonfiscation or destruction of 
a private person’s propezty and not tc be applicable to the case of 
a formation on a site ascertained t- belong to a third person. 
[heir Lordships point ont that the doctrine could be applied only 
to the gain which an individual propr-etcr might make in this way 
.from that which was gart of the public domain not usable im the 
ordinary sense, that is to say, the sea longing to the State, a pub- 
lic river belonging to tks State. Anc if the term accretion is to be 
applied to the formatica in question, their Lordships ask “ why a 
deposit of alluvion dirzctly upon a site should not be regarded 
at least as much an acczstion and annexation vertically to the site, 
as it would be an accretion and annexation longitudinally to the 
river frontage of the a=joining property,” The case, it must be 
remembered, was decicsd by their Lordships not upon the pro- 
visions of the Bengal Regulation =I of 1825 which was held 
inapplicable, but upon general princip es of equity and justice, 


The negt- case bef=re their Lordships was Pahalwan Singh v. 
Maharaja Muhéssur, 9. 3. L. Ri, 150." In this case the question was 
whether the disputed-_ands had beer gradually washed away and 
had accreted to the estate of the plaintiff by obliteration of its 
former marks, or whesher by the scdden change of the Ganges 
they had accreted with: a.continuauce of the former marks. Their 
Lordships point out tzat if would Te an error to hold that the 
complete obliteration ozall marks wa: conclusive of accretion. If 
` any- marks of’ the old shannel, housas, or trees could have been 
found, it would, of course, have. been conclusive against the 
plaintiff, but the absene» of such marzs, would not have been con- 
clusivé in his favour, ‘I'he parties shose to go to trial upon the 
issue whether the_acc2stion was gradual or sudden, and did not 
_raise the issue whether she formation was upon the old ascertain- 
able land of the defexdant. Their Lordships, therefore, did not 
feel themselves justified in going intc any other question than the 

_ one upon which the paies staked th-ir case (see particularly, pp. 
164 and 166.) - 


The, nest case on ihe subject is Nogender Ohunder Ghose v. 
` Mahomed Esof, 10 B. =. R., 406, Fa this case the river was a 


. 
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navigablé tidal onè and’ chùr formed in the middle of a river 
and a settlement was made by the Government in respect of it with 

defendant. Subsequently, by the récession of thé river new land 

appeared which was really a deposit on the azicient site of plait- 

tiff’s land, though adhering to thé chur belotiging to the defendant 

under the settlement with Government. The new formation was ad” 
judged by the Privy Council to belong to the plaintiff. The facts of 
this case are similar to those of the present. ‘I'he fact that the river. 
was a tidal navigable one does not make much difference, The 

chur when originally formed would no doubt have been at the dis- | 
posal of the Government, as being formed in the bed of a tidal 

navigable river. As the doctrine of lateral accretion is applicable 

to tidal navigable rivers, the owner of the’ chur was in a position 
to adquiré land by accretion. If, notwitlistanding this position and 

` notwithstanding the fact that the new formation adhéréd to his 

chur, hé was held to have no right as against the owner of the site ` 
on which thé suit formation took place, it must a fortiori be held 
in the principal case that the Government could not, by eason of the 
ownership of the Tatapudi lanka, claim the suit lanka as an accretiot 
to the Tatapudi lanka and the suit lanka should have been adjudged 
to belong to the plaintiff as the owner of the site. It has been already 
pointed out that tle real question iri these cases is not whether the 
site was fortiérly above water and: then submerged; but whether 
the site belongs to the plaintiff and can be asceitaitied. ‘The 
ascertainment of the site offered no difficulty in the Madras Gage; for | 
the plainitiff’s estate bounding both sides of the river, she was etititled 
to the whole bed of the river between the limits of her estate. 
Speaking of the conflicting claims of the parties in Nogender’ Chun 
dei’s Case, their Lordships observed “ It is not easy to 66 upon what 
principle atitle to alluvion by gradual accretion should prevail against 
the original ownership established by identification of site, unless 
imperceptible’ during its progress, the.law on grounds of con- 
vetiie1ice presimes incontrovertibly that no other ownership can be 
shown to exist and so bars inquiry. In the present case, it appears 

to their Lordships that such a gradual and imperceptible accretion 
as the law contemplates is not proved and that there are peculiar 
reasons why thé title df the plaintiffs should be préferred to tliat 
of the defendants; The latter do not claini the laid as an accre:, 
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tion to their original estate. They caim itas an accretion to chur 
cast up by the river aud settled with them by the Government. 
Let it be granted that she first retrocession”of the river was to 
leave bare this chur in She midst of the stream and that the land 
then cast up was beyond the confines of the plaintiff’s estate, the 
river continues to recece, mote land appears and new land though 
adherent to that first d“zcovered is really a deposit on the ancient 
site of the plaintifs land. Why should the ownership of that which 
was thus regained be cltered by the fact that by some accidental 
cause land joining the orier edge of it first emerged as an island ?” 
It may be argned on she other side with reference to the first 
sentence of the passage we have quoted that title by gradual and 
imperceptible accretion aust prevail against-ownership established 
by identification of the site. Such a construction, however, can- 
not be put upon the lanzuage of the Privy Council and would be 
inconsistent with the eerlier decisions. In all the cases in which 
the contending parties set up title by accretion, the accretion 
alleged was, and must have been, gredual. For there could have 
been no possible doubt that a sudden accretion would not affect the 
existing ownership and she contrary proposition would have been 
unwarranted under any system of law. Again, in all these cases 
the party claiming by accretion claimed under Section 4 of the 
Bengal Regulation whch refers to gradual accession. See the 
comment on this section by the Privy Council in 10 B. L. R., 429. 
‘Their Lordships empha:cally lay it down in the clearest terms in 
Lopez’s Case that.the doctrine of laseral accretion is inapplicable 
except in the case of the sea or public rivers whose beds belong to . 
the Crown. In the passage we have quoted from Nogender Chun- 
der’s Case there is no inTication that sheir Lordships intended to go 
back upon any portior of their statement of the law in Lopez’s 
Case. It may well be hat in the case of public navigable rivers 
the beds of which are vested in the Crown, land belonging to a- 
private owner on the kank of the river may by gradual encroach- 
-ment be washed away and become part of the public domain and 
that if such land be as gradually restored by the recession of the | 
river it may be the scdject of a subsequent acquisition by lateral 
accretion and it may 33 that under these circumstances, title by 
original ownership of the site may not prevail against title by. 
jateral accretion. But we do not think that their Lordships intend 
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ed to make even this concession in favour of the “doctrine.” This 
` was in fact the argument put forward by Mr. Pontifex, but it was 
_ expressly disallowed by their Lordships. See p. 431-482, Their 
Lordships refer to the argument óf Mr. Pontifex and observe that 
the decisions of the Privy Council are direct authorities against 
Mr. Pontifex’s proposition.. ‘Their Lordships accede to.* what is 
said in Lopez v. Muddun Thakoor to the effect that proprietor may 
in certain cases be taken to have abandoned his right in the dilu- 
viated soil. It is unnecessary to consider whether this might not 
be the result of a-successful application for remission of revenuo 
under Act IX of 1847. Sec. 5; for in the present case there is 
nothing from which an abandonment can be inferred.” 


The drift, therefore of the first passage we have quoted from 
Nogender Chunder’s Case, appears to be this. l 


“The only possible contention which you can put forward in 
opposition to the title by original ownership of the site is title by 
gradual accretion. We do not agree in your contention. But 
even if your contention is sound, there is no evidence in support of 
it and there is thus no foundation for it in fact.” | 

The doctrine that title by re-formation prevails against title by 
accretion was again affirmed in the case of Sarat Sundari Debya v. 
Soorjyakant Achargi, 25 W. R. 242.1 DE 
| It will be clear from the foregoing authorities that the title to 

the lanka should have been decided according to the doctrine of 
- vertical accretion as laid down in Lopez’s Case and not by the 
‘doctrine of lateral accretion. _ 7 * l l 
` For the purpose of applying the doctrine of vertical accretion, 
it is absolutely immaterial, whether the accretion is slow or sudden. 


* This is what their Lordships said in Lopea’s Case. “Their Lord..” 
ships, however, desire it to be understood that they do not hold that pro- 
perty absorbed by the sea or a river is under all circumstances and after 
any lapse of time to be-recovered by the old owner. It may well be that 
it may have been so completely abandoned as to merge again like any: 
other derelict land into the public domain as ‘part of the sea or river of 
the State and so liable to the written law as to accretion and annexation.” 





(1) See also Mani Lal Sahoo v. Collector of Sarun, B. L. R. Appx. 93, Collector of 
Rajshahye' v. Rani Shamasoondari Debea, 14 B. L. R. 219, Cowrt of Wards v. Radha 
Pershad Singh, 22. W. R., 238; Buddunchunder Skaha v. Bepin Behari Roy, 23 
W., R. 110, i? f cp f 5 
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"Fhe slowness or suddeniess of the accretion niay be important in 
cases where a person gaiis by latera accretion from-the sea or a 
river the bed of which is vested in “He State. The doctrine of 
of vertical accretion, however, depends-upon the previous ownership 
of the bed or site and the owner of tae site will be entitled to the 
vertical deposit thereupon, whether they are formed slowly or 
suddenly. The observesion of the Hgh Court that the suit lanka 
was not a sudden vertical accretion in the bed of the river was 
therefore irrelevant. i ; 


Woe shall now proesed to consider the question with reference 
to the English and other laws. The rule of English law as to 
accretion was laid down in the receat case of Foster v, Wright 
(1878), L. R. 4 O. P. D. 488,. In thai case the plaintiff was lord of 
a manor under grants giving him tie right of fishery in all the 
waters of the manor md conséquen-ly in the river Lune running 
through it. The lands adjoining the river on both sides belonged ` 
to the lord. The rive: was at the >oint in question neither tidal 
ior navigablé, The defendant’s l-ñd did not originally abut 
upon the river but by gradual encroachment the river wore away 
the plaintiffs land ca one bank end part of tlie defendant’s 
land also, so that-a zart of the dafendarit’s land became part 
of the river-bed, This part could still be identified and its 
boundary ascertained. The question was whether the plaintiff's | 
exclusive right of tishing extended. over so much of the water 
as flowed over land which was zormerly part of the defend- 
dant’s property. It was held by Coleridge, L. O. J., that: the 
language of the grarits as to the fistiery conveyed a right to take 
fish irrespective of the ownership o= the soil over which the water 
flowed. The Chief Justice was not satisfied that the soil of the river 
Lune as it varied gradually from time to time passed to the plain- 
tiff irrespective of the medium filum.. On the other hand, Lindley, #.; 
rested his decision not merely upor this ground but also upon the 
ground that the plairsiff was the owner of the river-bed. He held 
that just as gradual accretions of lend from water, belonged to the 
owner of the land g-adually addec to, land gradually encroached 
upon by the water ceased to belong to the former owner and that 
there was no differenze in this resp2ct between tidal and non-tidal, 
or iiavigable and umi-navigable rivers. In the case before his 
Lordship the plaintif was the own-r of the old bed of the river and 
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day by day and week by week" he became the owner of that which 
gradually and imperceptibly became its subsequent bed. His 
Lordship accordingly held that the title so gradually and imper- 
ceptibly acquired could not be defeated by proof that a portion of 
the bed then capable of identification was formerly land belong- 
ing to the defendant or lis predecessors i in title. It is somewhat. 
difficult to understand this part of the decision of Lindley, J. 

Apparently, according to his Lordship, the lord. was entitled to the 
whole of the soil covered by water of the river wherever the river 

might run. It is not easy to reconcile this position with the 
well-established proposition of English Law that the riparian pro- 
` prietors are entitled to the bed of a non-tidal river ad medium filum. 

By the encroachment of the river the defendant became a riparian 

owner and should therefore have been entitled to half the bed of 
the river.* It is strange that while the the defendant -ould derive 
none of the advantages of a riparian owner, he shouid be consi- 
dered liable to the disadvantage of losing a part of what was 

admittedJy his land by the encroachment of the river. In so far 

however, as Lindley, J., held the doctrine of lateral accretion appli- 

cable to the banks of Sanan rivers, his decision appears to be in 

accordance with the trend of American authority. The doctrine 

` laid down by the Privy Council in Lopez’s Case that re-formations 

upon ascertainable sites belonged to the original owner appears to 

be far more consonant with the principles of natural justice than 

the rule laid down by Lindley, J. 


* It cannot be said that a person who was not originally a riparian 
proprietor can never become one by any change in the course of the 
river. On this point we cannot do better than quote the following lucid 
and able exposition of the law from Wells v. Bailey (3 Amer. St. Rep. 
48; 8. C. 55 Connecticut 292). “They (the defendants) say, in the 
frst place, that the law of accretion applies only to the case of riparian 
land, and that as the plaintiff's lot did not originally bound upon the 
river, but was conveyed to him by distinct lines and boundaries at least 
upon the sides affected by the present question; it cannot become by any 
changes of the river riparian land. | 

t We cannot accede to this claim. Ifa gk ilenan tract was entirely 
cut off from a river by an intervening tract, and that intervening tract 
should be gradually washed away until the remoter tract was reached 
by the river, the latter tract would become riparian as much as if it had 
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Even supposing thas the doctrine df lateral accretion is applic- 
able to non-tidal and nan-navigable ri-ers, it can be applied only to 
formations accreting to he bank and not to insular formations in 
mid-stream. The doctrine that riparizn proprietors are entitled to 
the soil of the bed ad medium filum is a well-established rule of 
English Law. By the doctrine of acc-etion and encroachment laid 
down by Lindley, J., 2 person who was entitled to the bed as 
riparian owner may cease to be so entitled and a person who was 
not a riparian owner mzy become a ridarian owner and entitled to 
the bed. Whoever may be the riparan owners, there can be no 
doubt tbat the riparian owners for. the time being would, according 





been originally such. Tris follows nece sarily from the ordinary appli- 
cation of the principle. All original lincs submerged by the river have 
ceased to exist; the river is itself a natcral boundary, and every chang- 
ing condition of the rivez in relation to adjoining lands is treated as a 
natural relation, and is ~ot effevted in ny manner by the relations of 
the river and the land sé any former seriod. If after washing away 
the intervening lot it should encroach won the remoter lot, and should 
then begin tə change its movement in the other direction, gradually 
restoring what it had tazen from the remoter lot, and finally all that it 
had taken from the intervening lot the vhole, by the law of accretion 
would belong to the remoter, but now >roximate lot. Having become 
riparian it has all riparian rights. Ths general principle is recognized 
by all the text writers, end by numercas decisions of the English and 
American Courts. The river boundary is treated in all cases as the 
natural boundary and e rights of be parties as changing with the 
change of its bed. ` 


“The defendants chim, in the nax place, that though a riparian 
owner may take by accretion to the ciddle of a stream, or in the case 
of a navigable river to high-water mars, yet, that that being the limit 
of his original title, anc in the case of + non-navigable river the line of 
the adjoining owner, he cannot take sach accretions beyond that line. 
This claim is utterly without support. This dividing line between 
owners of the opposite sides of a nor-navigable river is the middle of 
the river but the midrle line is mere y an imaginary one, and changes 
with every change in t= bed of the stam. Thus in Gould on Waters, 
Section 159, it is said that ‘ H an unnavigable stream in which the title 
of the riparian owner extends ad filum aque, slowly and imperceptibly 
changes its course, the boundary lina 3 the centre of the new channel.’ 
And numerous éases ara cited in supp-rt of the position.” 
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to the law of England, be entitled to share the’ bed of a non-tidal 
‘stream. The ownership of any island formed in such stream can- 
not be determined by any principles of the law of lateral accre- 
tidn, but can only be decided upon considerations based upon the 
proprietorship of the bed. Nor can it be said, that inapplicable, as 
the doctrine of lateral'accretion may be, to an island newly formed 
in mid-stréam, it may be applicable to an island formed in contact i 
with one already in.existence, for the right of the riparian proprie- 
tors to all that part of the bed of the stream which is not covered 
by the original island cannot be affected by the existence of the 
island. The right to islands formed in a stream must therefore 
“be decided by the doctrine of vertical accretion which is based 
upon a recognition of the ownership of the site. The conclusion 
we have reached is consistent with the provisions of the Civil Law | 
and is fully supported hy the English and American text-books and 
decisions, - 


“Tf an island rises in a river and it lies in the middle of a stream, 
` it belongs in common to the landownors on either bank in proportion 
to the extent of their, riparian interests; but if it lies nearer to one 
bank than to the other, it belongs to the phase on that bank 
sani: Justinian’s Inst. IT. 1, 22.’ 


i The rule, however, is not here laid down correctly, The 
ownership of insula nata belonged exclusively to the -owner or 
owners on one side, only when a line drawn down the centre of the 
viver-bed’ would pass wholly to the right or left of it. If such a 
line cut it at all, the ownership was divided even though it was far 
from the exact middle. (See Professor Moyle’s notes on the above 
section). The learned professor rightly observes in his note that 
an -island formed in a river is acquired by accessio only when the 
flumen is publicum, and that if the stream is not publicum; its bed 
already belongs to the riparian owners. The same rale is given in 
Coulson and Forbes, p. 95. A 


“ If an island is formed by natura! causes, the property in it remains 
apportioned in the same manner, as was before iss appearance the pro- 
perty in the soil on which it stands.” h 

The rule of Civil Law has been propio in the Code Naba 


- leon. 


& 
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“ Tslands and accumulations of mnd formed in rivers and streams 
not navigable and not-admitting floats belong to the proprietors of the 
shore on that side whero the island is formed. lf the island be not 
formed on one side only, it belongs ta the proprietors of the shores. 
on the two sides divided by an imaginary line drawn through the | 
middle of the river.” Code Napoleon, Beo. 56l. 


The rules of Civil Law have Koen adopted in America also (9> ` 
The Code of Louisiana (2) aye dawa definite rules upon the 
subject, f Š 


5 If an “island be formed in the middle of a stream it belon gs to the 


. riparian proprietors whose lands are situated opposite. the island. 


If they wish to divide, it must be divided by a line supposed to be 
drawn along the middle of the river. The riparian proprietors then 


` severally take the portion of the island which i is opposite their land in 


proportion to the front they respectively have on the stream opposite ‘the 
island. If, on the contrary, the island lies on one side of the line thus 
supposed to be drawn, is belqngs to the riparian proprietors on the side 
on which the island is, and must be divided among them in proportion 
to the front they respectively have on the stream opposite the island.” 


“These rules have béen adopted by the American Courts 
generally and the principles upon which insular formations should 
be apportioned have been: worked ont in great detail in many 


`of the American decisions. @) In all these decisions and in all 


others bearing upon the subject, the American Courts treat the 
ownership of islands im rivers as determined by the ownership 
of the bed. For instance in McCullough v. Wall, the Court 
observes that islands in rivers fall under the same rule concerning 
ownership which apply to beds-under water. The most recent 
case is that of St. Laris v, Rute decided in 1890 by the Supreme 
Court of the United States. (188 United States Reports, 226). 

The Court observes an page 245 “It is laid down by all the 
authorities that if an island or dry land forms upon that part of 
the bed of the river which is owned in fee by the riparian pro- 
prietor, the same is the property of such riparian proprietor. He 





(1) See Angell on Water-courses, 7th ed., S. 44 

(2) Givil Code of Lovisiana, Arts. 505—7. 
« (3) See Ingraham v, Wi-kinson (1826) in Amer. Dec. 342, S. C. 4, Pickering 268; 
Deerfield v. Arms (1835) 2€ Amer. Dec. 276 3. C. 17 Pickering 41; McCullough v. 
Walt (1850).58 Amer. Dec. 215, 719, S C. 4, Bichardson’s South Carolina Rep. 69; 
Trustees of Hopkin’s Academy v. Dickinson, 9 Cash, 548. i 
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‘retains the title to- the land previously owned by him with the 
““mew deposits thereon.” The doctrine of accretion whether lateral 
or longitudinal is altogether incapable of application to an island: 
The rules framed by the Courts to regulate the ownership and 
. appropriation of islands all proceed upon the assumption of its 
inapplicability.- Islands are not formed in a day, but only gra- 
dually. If by a lucky -accident the nucleus of an island happens 
first to'be formed in the portion of the bed belonging toa riparian 
proprietor, and it subsequently extends itself across the median 
line, or up or down the river, this accident may lead: to the des- 
‘traction of the rights of ownership of the opposite, the upper, or 
the lower, riparian proprietors. The theory of nuclear islands. 
and. of lateral and longitudinal accretions thereto which found 


favour with the High Court will thus be seen to be utterly baseless. 
and unjustifiable. (+) 








aaa 


ESCHEAT UNDER THE HINDU LAW. 


The Hindu Law of Escheat is a subject for writing on which 
one need make no apology. Of the various departments of-Hindu 
Law which the Courts in India have been called upon to administer, 
the Law of Escheat has received, perhaps, the smallest measure 
of judicial consideration. -The only case where the question of 
escheat came up before the Indian Courts in any. shape or form 
is that reported at Collector of Masulipatam v. Cavaly Ven- 
cata, 8 M. I. A., 500. In that case the Collector of Masuli- 
patam representing the Crown claimed by escheat the estate of 
a Brahmin who died without heirs. The defendant contended 
against this claim that under the Hindu Law the estate of a 
Brahmin could, under no circumstances, escheat to the Crown 
so long as there was any Brahmin ‘living, and in support of this’ 
contention relied upon the following text among others :— The’ : 
property of a Brahmin shall never be taken by'a king.” (Manu, 
ix. 189). The Privy Council, however, relied on the follow- 
ing passage of Narada: “ If there be no heir to the wealth of a 
Brahmin, it-must, on his death, be given to a Brahmin ; ; otherwise 
the king i is tainted with “sin,” (Narada xiii. 51) and held that, by 
necessary implication from this text, the property of a Brahmin dying 





(1) Sree Rajah Doppálapaty Jogee Jagannadharaure y, Sub- Goleko of. Rajah. 
mundry, Mad. Sug. Dec. (1858), p. 189. a 7 


Ba 
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without heirs.vests in the Crown, and that it was not necessary in the 
circumstances of the particular case before them to decide whether 
property so escheating to the Crown vested in it absolutely, or was 
subject in its hands‘zo a trust in favor of Brahmins as a class. 
_ Thus in the only case where the Crown claimed an estate by 
_ escheat and where its right was questioned, the Courts found it 
unnecessary under the circumstances to grapple with the difficult 
questions bearing on she Law of Escheat and were content with 
brushing aside an argument raised against the Crowii’s right to . 
take by escheat. The yuestion of the right of the Crown to take by 
escheat is exactly where it was befare the establishment of British ' 
judicial tribunals to determine queszions of Hindu Law. 


It is, indeed, easy to understand the broad proposition of law 
known almost to everybody that heirless property goes to the king. 
This doctrine is not pzculiar to the Hindu system of jurisprudence’ 
and ‘requires no true’ understanding of the genius of the Hindu 
Law to know it. But the real difficulty consists in recognizing the 
conditions under whic’ a given property .can be said to be.“ heir- 
less.” Is the list of possible heirs succeeding in a given order the 
same for all castes, or does it vary with the different castes? This 
is the question which we mean to discuss in this article, 

It may here be cbjected that the text of Yajnavalkya: ‘“ The 
wite, the daughters, also the parents, brothers likewise, their 
sons, gentiles (gotrajas), cognates (bandhus), the pupil and the- 
fellow-student; of these, the next in order in default of those previ- 
ously mentioned takes the wealth of the sonless deceased. This 
law applies to all castes,” (Yajnavalkya, Chap. IT, 186), and the 
commentary thereon are conclusive authorities for the position, 
accepted and follored by a long and undisturbed course of 
judicial decisions, that this list erumerates the possible heirs or 
classes of heirs to the wealth of the sonless deceased, belong, to 
what caste he may. Before, therefore, proceeding to discuss the 
main question it is nly proper to see if we are precluded from 
considering the questzon with any practical utility, and if the doctrine 
of stare decisis does not apply to the question before us. 

‘There have indeed been numerous cases whére sapindas removed 
five or six degrees from the deceased in the Brahmin, Kshatriya, 
Vaisya, or Sudra caste have claimed the estate of the deceased 
as his’ reversioners ‘and succeeded in obtaining the relief they 
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asked for, on the strength of that title.- -But it should be remembered ` 
-that in none of. these cases the defendant impeached the ‘legal 
- right of the plaintiff to succeed on proof of his sapindaship. The 
-~ presiding judges, the legal practitioners and the parties concerned 
_ all tacitly assumed that the plaintiff was entitled to succeed on-proof 
of the relationship alleged. The fact of the relationship was dis- 
puted ‘or other defences were set up; but it has never apparently 
entered the head of the parties or their counsel that, granted the 
plaintiff was related to the deceased in the manner alleged, he could 
not by reason of the caste to which he and the deceased belonged, 
claim to be heir to the wealth of the deceased. The question which 
forms the subject of the present articlé was therefore never litigated 
in Courts, and the fact that judges, lawyers and parties assumed 
the law to be what it was notand did not, therefore, question it, does 
not and ought not, in our opinion, to preclude the discussion of the 
question wheri it is raised’ for the very first.time in the annals of 
litigation. Ifan erroneous decision on a point of law has not force’ 
enough to preclude the parties to the suit in which such decision 
was passed from questioning the soundness of that decision in a 
subsequent proceeding, we need little logic to shew that a tacit: 
i assumption on 4 point of law, however strengthened by repeated 
acquiescence, cannot acquire such force as to preclude any person 
‘from . questioning the correctness thereof for all time to come, 
Again, it is not desirable to apply the doctrine of stare decisis where’ 
the question is one of construction. The under-lying principles of 
the various departments of Hindu Law cannot be easily gathered 
by any straggling gleaner. From-a voluminous and apparently 
confused and. conflicting mass of textual authorities, the principles 
of the law have to be deduced by the careful application of exegetic 
rules to which the writers of the different codes of law owed allegi- 
ance. Texts of the different writers bearing on the same subject’. 
have to be patiently collected and collated, and they have next to be 
construed in a manner which explains away, if possible, any appa- 
rent inconsistencies and makes no text-altogether superfluous or 
purposeless. Under such circumstances, errors of law when it is 
administered in most cases by judges who have no access to the 
originals and who depend upon faithless translations of stray texts 
. must, be numerous. It is, therefore, of the utmost importance ‘that 
thedoctrine of stare decisis should not be applied'so ag to perpetuate: 


` 
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errors of construction wh.ch-must be more than occasional under 
the circumstances above set out. à 


` Again, the great immobility of the Indian legislative machinery ` 
is another circumstance waich makes it highly undesirable to apply 
the doctrine of stare dec-sis to the case before us. Where the 
. legislative machinery of acountry is highly active, as is the case in 
. England, the evil consequences of applying the doctrine in the case 
of erroneous decisions are considerably short-lived, as the Legislature 
can at any short notice bə moved to amend the existing law so as 
ta give no room for the rerpetuation ef errors. But whereas in 
this country the machinery is dull and there is, therefore, little 
prospect of any legislatior amending the existing law on which the 
erroneous decisions are besed, the application of the doctrine must 
continue to cause mischisf. There is even now littie prospect of 
the codification of Hindt Law and of the erroneous decisions on 
questions of Hindu Law being corrected by legislation; and the 
only preventive against the perpetuation of errors here is to allow 
the judges absolute freedom from undue regard to precedents 
where they are manifesty traceable to a wrong interpretation or 
ignorance of the texts of ancient Hindu Law-books. 


Nor can it be urged that it would cause considerable hard- 
ship to unearth a few oll texts, to perceive the fallacy in the ‘law - 
as we have so long assumed it to be, and to accept a more correct 
construction of the texts. Nobody can be disappointed in his 
reasonable expectations by the proposed change in the con- 
structions of the texts, If to-day tire people are informed that 
a certain class of persons standing in a particular degree of 
relationship to the sonless deceased in the Brahmins, Kshatriya, 
Vaisya or Sudra caste are not in the line, of heirs, where is the hard- 
ship? Could they have done anything, or entered into any trans-_ 
action on the faith of the law as hithertofore administered, and could 
their expectations regarding the consequences of such transac- 
tions be defeated by a change in the law? None has a right 
-to expect that another to whom he siands in a particular. degree 
of relationship would dis issueless leaving his estate undisposed 
of and that he would sacceed to it as heir, and if he entertain 
such expectations, they arə certainly not reasonable. | Even if they | 
are, the disappointment cannot be an injury in the proper sense: of 
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that term. The hardship, the-consideration of which could justify ` 
the perpetuation of an error in the construction of the law, relates 
more to violent divesting of vested interests than to the Sapawanon 
of mere possibilities of succession. ~ 


Having thus briefly pointed out why the doctrine of stare decisis 
should not be applied to the present case, we now proceed to discuss 
the main question, whether the text of Yajnavalkya furnishes a - 
list of heirs or classes of heirs’ applicable in its entirety to all castes. 
Yajnavalkya after defining the various sorts of sons and discuss- 
ing their relative importance lays down the order of succession to ` 
the wealth of a sonless deceased Hindu in. the following text : 
“The wife, the daughters also, parents, ' brothers likewise, their 
sons, gentiles (gotrajas), cognates (bandhus), the pupil and the 
fellow-student, of these, the next in order, in default of all the pre- 
ceding, takes the wealth of one who has -departed for heaven 
without leaving male issue (putra). This law applies to all castes ” 

` (Yajnavalkya, Ch. II, 135, 136). Does.this text lay down two 

propositions,-—(1) that the wife, daughters, &., are among the heirs 

of every deceased sonless Hindu, and (2) that they’ succeed in the 

` order specified herein, or. does the text simply lay down the order 

of succession, leaving the question of the heirship of persons- and 

classes of persons therein named to be determined aliunde? We 
shall presently show the latter of the alternatives is the correct one. 


The gloss of the Mitakshara too upon this text of Yajnavalkya 
does not enlighten us materially on the question about which we 
feel some real difficulty. The opening words of: Vijnanesvara’s 
commentary on this text are: “That sons, principal and secondary, 

. take the heritage has been shewn. The order of successioni among 
all (tribes and classes) on failure of them is next declared . 
s+ + «» .“ He who has no son. of any among the twelve des- 
criptions above stated is one having “no male issue” Of a man thus 
leaving no progeny and going to heaven or departing for another 
world, the heir or successor is that: person among sich as have 
been enumerated, 4.e., the wife and the. rest, who is next in. 
order on failure of the first-mentioned respectively. Such is the 
construction of the sentence. This rule or order of succession iù the 
taking of an inheritance must ‘be understood as extending to all 
` tribes, whether the’ murdhavasiktha and others in the direct series of 
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the classes or suta-and tke rest in the inverse order and as com- 
prehending the several clesses the sacercotal and the rest.” (Cole. 
Mii, Chap. II, Sec. 1, 1—4). On the real question at issue this 
gloss does not make one s bit the wiser ; but this gloss serves one 
purpose, viz., that the term all in ‘all castes’ is used rather to 
include the anuloma and pratiloma classes (not included in the 
general acceptation of the word in the Senskrit original varna) than 
to bar the exclusion of ary of the four-well-known castes denoted 
by the term rarna. . i 


There is thus nothinz in the textof Yajnavalkya or Vijnanes- 
yara’s commentary thereon to shew that the long list of possible 
heirs applies in its entiretr to every one af the four castes—Brahmin, 
&c. We now proceed tc shew that the list cannot possibly apply 
im its entirety to every ore of the four castes. 


Now the last three Heirs mentioned in the list are the dchdrya 
she pupil aud the fellow=tudent. Yajnavalkya defines an dehdrya 
-hus :— He who invests (another) with the sacred cord and teaches 
him the Vedas.” (Yajnzvalkya, Chap. I, 34). Manu defines an 
àchàrya thus: “They call that Brahmin who initiates a pupil and - 
teaches the Veda together with Kalpa and Rahasya the áchárya (of 
the latter).” (S. B. E. series, Manu, Chap. II, 140). The definition of 
a pupil follows frem that >f the dchdrya. As for the fellow-student, 
Vijnanesvara about the Hose of his commentary on the above text 
defines him as “he whz received his investiture, the Veda and 
knowledge of its meanng from the sume preceptor.” (Cole., Mit. 
Ch. II, 8. 7-2). Is it possisle for a Brahmin, a Kshatriya, a Vaisya and 
a Sudra to succeed to tas wealth of another as his dcharya as his 
pupil and ås his fellow sudent? The occupations permitted to men. 
of the different castes are thus enumerated in Manu: “To Brahmins, 
he assignedt eaching aad studying t= Veda, sacrificing for their 
own benefit and for otLers, giving end accepting of alms. The 
Kshatriya, he commancad to protect the people, to bestow gifts, to 
offer sacrifices, to study the Veda and to abstain from attaching 
himself to sensual pleesures; the Vaisya to tend cattle, to bestow 
` gifts, to offer sacrifices, to study the Veda, to trade, and to culti- 
vate land. One occupation only the Lord prescribed to the Sudra 
to serve meekly even these three castes.” (Manu. I. 88—91). It is 
needless to quote other suthorities to the same effect. This makes it 
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abundantly clear that the Brahmin alone iseligibleasandchdrya. It 
is, therefore, the Brahmin.alone that can succeed as áchárya and not 
one of any other caste. The Brahmin can evidently succeed as 
pupil and as a fellow-student. The Kshatriya and the Vaisya can- 
succeed as pupil and as fellow-student-but not as an dehdrya. The 
Sudra cannot succeed as an dchdrya, because he is not, authorized 
to teach the Veda, nor could he succeed as a pupil, because he could 
not study the Veda, also because he is not a twice-born and ig not 
entitled to be initiated. As he cannot be a pupil, it follows he ` 
cannot succeed as a fellow-student either. Thus it is beyond all 
doubt clear that while Brahmins can succeed as áchár yas, as “pupils 
` and as fellow-students, the Kshatriya and the Vaisya can succeed 
only as pupils and as fellow-students, and the Sudras cannot 
succeed as dchdryas or as pupils or as fellow-students. As the list 
of heirs mentioned in Yajnavalkya’s text does not apply in its 
entirety to every one of the four castes, we must ascertain the vary- 
ing lists of possible heirs to the estate of the sonless deceased belong- 

ing to the different castes. a Í 


In the case of the Brahmin, he can possibly take as an heir of 
any of the descriptions given in the list. 


In the. case of the Kshatriya and the Vaisya (for AN may be 
classed together for the purposes of the article) we find some diffi- 
culty when we consider if they can succeed as gotrajas or bandhus 
of the sonless deceaséd. In regard to [adoption of'a son, Saunaka 
haying laid down the- rule in the case of Brahmins adds “ Of 
` Kshatriyas in their own class positively and (in default of a 
sapinda -kinsman)' even in the general family following the same 
primitive spiritual guide (gurw)” (Dat. Mim., Sec. I, 74). Comment- 
ing upon the clause “even in the family following the samo primi- 
tive spiritual guide”, the Datiaka Mim4ms4 says, “ Since there 
are no distinct and peculiar general families of the primeval Ksha- 
triyas, the primitive spiritual guide is mentioned to particularise the 
class from which the adoption is to be made” (Ibid 76.) The 
Dattaka Mimdms& makes the same observations in respect of. the 
Vaisyas. A textfrom the Vedasisalso quoted to show that though 
thé Kshatriyas and Vaisyas have no gotra of their own, they are 
for all purpose of sacraments and sacrifices considered to belong to 
-the-gotras of -their gurus. Thus it can fairly:be argued that for 

4 7 
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purposes of inheritance also, the Kshatriya and the Vaisya should 
Þe considered- to belong to the gotres. of their different gurus. 
And as ‘bandhus’ accading to Vijnanesvara denotes ‘ sapinda 
relations of a different cctra from that of the sonless deceased’ it 
follows that the Kshatriya and the Vaisya could succeed as a 
gotraja and as a bandhu. Though a Kshatriya could not succeed 
as an dchdrya, a Brahmi can succeed as an dchdrya to the wealth 
of a sonless deceased be_onging either- to the Kshatriya or to the , 
Vaisya class. Therefore, the long lis: of heirs exclusive of the 
pupil can possibly appir in the case 3f the-estate of a deceased 
sonless Hindu belonging either to the Kshatriya or to the Vaisya 
caste. l f Ah. . 


_ As regards a Sudra, we have proved that he cannot succeed to 
such an estate as an (hdrya, or a pudil, or a fellow-student. It, 
therefore, obviously folows that none of any other caste can suc- 
‘ceed to the estate of a Ceceasedsonless Sudra as an dchdrya, or a 
pupil, or a fellow-studers. Nor could a Sudra succeed as a gotraja 
or a bandhu; nor coud any of the other castes succeed to his 
estate’ as a -gotraja or a-bandhu.~ Sauaaka regarding an- adoption 
by a Sudra says that he must adopt ‘ from amongst those of the Sudra 
caste.’ The absence of aay other restrictions, such as are laid down in 
- ‘the case of adoptions by persons of other castes, is a clear indication 
‘that the Sudras have nc gotra. Again. Manu says, “ A damsel who 
is neither a sapinda on the mother’s side nor belongs to the same 
gotra as the father’s is recommended to twice-born men for wed- 
lock and conjugal unicr.” (Manu, Ca. II, 5). Similar passages 
to the same effect may b2 quoted from sther Smriti-writers, but itis ` 
hardly necessary. Th= gotra regarding restrictions in the choice 
of a wife do not by.clzar implication bind the Sudras, the same 
having been formulate= only with respect to thé twice-born. If 
the words. ‘gotraja’ ard “ bandhu? in the text of Yajnavalkya 
-were intended mainly to denote the existence of mere sapinda 
relationship irrespective of the ques:ion of gotra, all those can 
succeed who stand within the limits cf this relationship. But the 
commentary of Vijnacesvara says: ‘On failure of the paternal 
grandmother, the sapt<das. sprung irom the same general family 
with the deceased, vē, the paternel grandfather ‘and the rest 
inherit the estate ; for sapindas sprurg from a different family are. - 
indicated by the term. bandhu.” .. (Mitékshara Chap. ° II, Sec.. y. 
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8 Stokes’s H. L. B., p. 446.) Itis thus clear ‘that to succeed 
as a gotraja the heir should belong to the same gotra with the. 
deceased, and to succeed as a bandhu he must belong to a different 
gotra from that of -the deceased. The Sudra having no gotra 
cannot succeed as either, for otherwise he will be entitled to succeed 
indiscriminately as either—a position which cannot be seriously 
maintained. 


Some contend that the word ined denotes simply the descent | 
fan a common ancestor through an unbroken line of males and 
that, therefore, the Sudras can succeed as gotrajas as well as persons 
of other castes. But it should be remembered thatthe primary , 
acceptation of the word gotra is descent from a common Rishi 
through an unbroken line of males, and that a word should not be 
understood in its secondary sense “unless the. context pr oves the 
absurdity of giving the word its primary meaning. That the word 
gotra cannot have the meaning contended for is.also clear from the 
Vedic text which says that as the Kshatriyas and the Vaisyas have 
no gotras of their own, they must be regarded as belonging to the 
different gotras of their purohits. If gotra means descent from an 
ancestor through an unbroken line of males surely the Kshatriyas 
have gotras as well as Brahmins and the Vedic text will be in-. 
explicable. 


We are bound in passing to refer to a note made by Whitley 
Stokes at p. 564 of his edition of Hindu Law Books to the effect 
that the Sudras are all supposed to belong to the gotra of 
Kasyapa., Whitley Stokes quotes no authority for this supposition ; 
nor have we’ come across any. But were the supposition well- 

founded, it would follow that any Sudra can lay claim. to the estate 

of any other Sudra as his gotraja, and what is equally reasonable, 
can succeed to the estate of a sonless deceased Hindu of any other 
chste belonging to the Kasyapa gotra as his gotraja. It would also 
follow that the estate of a Sudra cannot escheat to the king for 
want of heirs so long as there is any. Sudra living—a privilege 
apparently denied even in the case of Brahmins who are supposed 
to be highly favoured by the Oodes of Tay 


These are the conclusions at which one would arrive i strictly 
| following the process of logical reasoning deduced from the pro- 
_nouncements of the. Smriti-writers on the occupations permitted to 
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the different castes and mm the restricsions laid down in respect of 
adoption and marriage. We shall now proceed to discuss texts 
which bear directly on tke question of escheat and necessarily dis- 
prove the theory that pzoperty escheats to the king in all cases in 
the absence of all heirs enumerated in Yajnavalkya’s text. 


Brihaspati after steting “In default of the daughter and her 
son, uterine brothers or brothers sons, agnates (sakulyas), and 
cognates (bandhus), pupils or learned Brahmins are entitled to the 
inheritance.” (Brihaspsti, Ch. XXV, 59) says: “Shoulda Kshat- 
riya, Vaisya or Sudra die without Laving male issue or wife or 
. brother, their property chall be takenas escheat by the king; for 

he is the lord of all” (Brihaspati Ch. XXV, 67). “According to a 
well-known rule of interpretation formulated in the Mimámsá the 
rule embodied in the firmer "passage applies only to cases not 
covered by the rule stated in the latter. The former rule, therefore, 
applies to the case of the estate of a Brahmin alone. This text of 
Brihaspati is quoted at pr. 572, Vol. II, Golebrooke’s Digest as sloka, 
CCCCXLVI, in para. 49, Sec. 1, Chap. XI, Dayabhaga (Stokes’s H. 
L. B.), Mandlik’s translation of Vyavahara Mayukha, page 83, and 
Vivada,Chintamani, pase 298. Sangrahakara (author of the well- 
known Digest of the Codzs of Law) says: “ If the father be not alive, 
the wealth goes to tho issxe of his father. Iftherd be none as such, it . 
goes to the issue of the g-eat-grandfather. In this manner alone do 
the remoter sapindas tak2 the wealth. Lr default of them, the sakulyas, 
the preceptor or the pupil, the fellow-student or virtuous Brahmins, 
the next in order in cefault ofthe preceding. In the case of 
Sudras, the king shall take their wealth in default of the brother 
of the full blood; and, similarly, even m the case of Kshatriyas and 
Vaisyas in default of she dchdrya (preceptor). (Dr. Burnell’s 
Dayavibhaga, page 80). This Diget is regarded as a book of 
authority and is quoteé as such by Nilakantha in his Vyavahana 
Mayukha, Colebrooke’: Digest and Stokes’s Hindu Law Books. 
These two texts are claar authorities for holding that the list of 
possible heirs given in Yajnavalkya‘s text does not apply in its 
entirety to every one of the castes, ard that it is merely intended to 
lay down the order of succession, the heirship of claimants being 
otherwise ascertained: The king, therefore, takes by escheat the 
estate of a sonless deceased Brahmir in default of all heirs down toe - 
the fellow-student and ihe estate of a Kshatriya, Vaisya and Sudra 


PARTIZ] ‘THE MADRAS LAW JOURNAL. _ 885 


` in defanlt:of heirs mentioned in 1 Sangrahakara’s text just above 
quoted. 


Whether a valid custom has now grown up under which a Sudra 
can claim the estate of a deceased Sudra as any one of the heirs 
mentioned in Yajnavalkya’s text, has not been discussed in this 
article for want of space. 

S. SITARAMA SASTRI. 


NOTES OF INDIAN CASES. 


Suryanarayana Pandarathar v. Gurunada Pillai, I. L. R., 21 
M. 257. There had been ‘a number of conflicting decisions as to thé 
period of limitation provided by the Act in cases where an application 
for execution becomes infructuous by reason of claims being allowed or 
other cause. Whether execntion is stayed by injunction or the fresh 
- suit the result of which entitles a party to fresh execution is determined 
more than three years after the previous application, a new application 
is regarded sometimes as reviving the old one and, therefore, in time, or 
as barred by time. No very satisfactory rulo could be laid down where 
the Act is silent. The Legislature ought to step in "and make a 
provision for the deduction of time during which any-injunction or suit, 
as above referred to, is pending. Compare Sasivarna Tevar v. Arulanan- 
dham Pillai, I. L. R., 21 M. 261. 


Venkatasubramaniam.Chetti v. Thayarammah, I. L. R., 21 M. 
263. Yet another step has been taken in adding to the list of femalo 
bandhus. We cannot describe this as really extending the principle, for 
once you do not confine yourself to cases of special mention in a text and 
base bandhuship upon bhinna gotra sapindaship, it follows that the bro- 
ther’s daughter is as much a bandhu as the sister or the father’s sister 
or the son’s daughter. But we cannot, of course, understand the proposi- 
tion of the Chief Justice and Mr, Justice Davies that a daughter’s daughter 
is a bandhu because a son’s daughter is à bandhu, Itmight seem to be com- 
nton sense to a person unacquainted with Hindu Law. For it is based on 
what you call parity of reasoning. The son’s daughter is born in the gotra, | 
the daughter's daughter is not.- Mr. Justice Muthuswami Aiyar declined 
to treat the sister’s daughter as a bandhu in Subba Ayyar v. Ganesa Ayya 
I. L. R, 18 M. 183, a case.that will stand upon the same footing as 
that of the daughter’s daughter. 


Kasturi Chetti v. Deputy Collector. of Bellary, I. L. R, 21M. . 
#269. Section 582-A has created a great amount of mischief, as we antici- 
pated, at the time it was passed into law. A section which was brought‘in 
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to counteract the evil effect of the extremely rigid interpretation placed ` 
by the Allahabad High Court upon the Court Fees’ Act has been the 
source of much injustice ir -provinces where the Allahabad rule had not 
found favor. A learned Jadge seems to have remarked that the Court 
Fees’ Act is the ruin of many a cause inthis country. While there is 
great truth in this observation it would be even more correct of section 
582-A, So far as the law of limitation is concerned, it had nothing to do 
with the sufficiency or otherwise of the stamp on the appeal memorandum. 
The time was computed up to the date of presentation, But when 
section 582-A provides thei time runs up to the date of the payment of 
the deficient duty unlessthedeficiency of the duty wasdueto mistake, every 
appeal presented with an insufficient stamp (and it is impossible for any 
fairly qualified practitione> to determine- the stamp so as to satisfy the 
taxing officer in 50 per cent.of the cases) islinble to be dismissed. Judges 
have not shown themselves: very liberal in their treatment of such cases. 
We noticed sometime ago in the Oalcuita Weekly Notes a case where a 
revision petition heard many months afterit was presented was allowed 
to be changed into an apy=al upon payment of the proper stamp and 
allowed. Such a thing we feel to be impassible in Madras. In the case 
under notice the Judges were certainly maze lenient than Shephard and 
Boddam, JJ. in Appeal 90 of 1897, where it was said that the deficiency 
was not due to mistake, because the vekil believed and persisted in 
arguing there was no deficiency. 


Jagapathy ‘Mudalisr v. Ekambra Mudaliar, I. L. R., 21 M. 274. 
The decision in this case is important as laying down the vals that it is 
not competent to a pleader to enter into a compromise for his client 
without his previous authority. It may be a salutary rule, but we 
cannot see whether in this matter any -distinclion should be made 
between one class of professional men‘and another. It will be open to 
the Legislature to make such a distinction. It will be the duty of the 
Courts to lay down an uniform rule whether the practitioner is a barrister 
or vakil or attorney or pleader. They can all plead and act in the 
Moffusil Courts; and if express authority is needed in the case of ole 
class, it should also be in th= case of the rest: If the circumstances of this 
country are any justification for a depsrture from the English role, 
there will be no reason fœ any distinction as regards special authority 
between one professional body and another. 
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SUMMARY OF RECENT CASES. 
Mortgagor and mortgagee —Fetier on} Equity of Redemption— ` 
Collateral advantage. 
Hoddinott v. Biggs [1808, II, Ch., 307, C. A.] 

’ It is generally supposed that the case of Jennings v. Ward (2 Vern., 
page 520), has laid down a rule to the effect that as between mort- 
gagor and mortgages, there cannot be‘any other transaction entered into 
at the time of the mortgage, which can possibly benefit the “mortgagee, 
and that any such transaction to be valid must be either before or after 
‘the mortgage and be independent of it. The. Court of Appeal, after 
a careful consideration of that case and the other cases following it, has 
laid down that the proposition, as above stated, is too wide and has added 
certain qualifications to it, so as to make it good law and good sense. 
The proposition is qualified by the Court of Appeal may be thus stated. 
The mortgagee, may enter into any collateral agreement beneficial to him 
with the mortgagor at the time of the mortgage, and such agreement 
will be upheld: provided it does not impose a direct clog onthe right to 
redeem and is‘otherwise not an unconscionable bargain. 


The Plaintiff had a mortgage of a hotel belonging to the defend- 
ants. ‘The mortgage-deed contained a covenant by the defendant that 
during the continuance of the security he would deal exclusively with 
the mortgagee for beer and malt liquor sold on the mortgaged: premises. 
The decd further contained a covenant that the security and the loan 
were to continue for five years, The mortgagor having ceased to 
purchase beer of the mortgagee, the latter sued for an injunction to 
restrain the breach of the covenant; on the other hand, the mortgagor 
claimed to redeem before the expiration of the five years, Romer, J., who 
originally heard the case, decrecd for the plaintiff and held that both the 
covenants were valid. The decision of Romer, J., with regard to the 
injunction alone was appealed against, and the Court of Appeal confirmed 
the decision of Romer, J., and upheld-the covenant of mor tgage for the 
purchase of beer during the continuance of the case on the ground that it 
was one which did not in any way affect the right to redeem and was 
fair and reasonable and did not give the mortgagee any undue advantage. 








Equitable mortgages by deposit of title-deeds—Notice—Priority, 
AR Hopkins v. Hemsworth [1898, II, Ch.—347,] per Kekewich, J. 


The legal mortgagee of certain land created a sub- -mortgage on it 
æ to.the plaintiff by depositing with him his title-deeds. Subsquently, how- 
ever, the legal mortgagce, obtained poten by fraudulent means of the 
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deeds so deposited and crea-ed a second equitable sub-mortgage in favor of 
the defendant to whom the <itle-doeds were handed over. The defendant 
had no notice of the equit=ble mortgags im favour of the plaintiff and 
immediately aftér his own mortgage was executed, he gave notice of it 
tothe mortgagor. The pla.ntiff brought am action against the defendant 
and the representative of tas legal mortgagee for the declaration that he 
was entitled toa first chazge for his money on the legal mortgage in 
preference to the defendans Hemsworth. 


Kekewich, J, held thas both the martgages by deposit of title-deeds 
created equitable estates in land in the respective mortgagees and were 
not mero choses in action, and as the plaintiff was not guilty of any 
negligence or improper coaduct in parting with tho title-deeds, he was 
entitled to priority as his mortgage was priar in date, and that the defen- 
dant did not acquire any p-eferential rignt by his notice to the mortgagor. 





Gaming contracts —Recovery of “ money desposted to abide the event.” 
Gaming Act, 1849 (8 and 9 Fict. O. 109) S. 18. 


In re-Cronmire ex- parte Waud. Sevtion 18 of the Gaming Actof - 
1845, precludes the recove-y ofsums “which shall have been deposited 
in the hands of any persor to abide the event on whioh any wager shall 
have been made,” A long course of decisions on this section has settled 
that ‘it was meant to apply only to the mm-recovery by the winner of a 
sum deposited by the other party to abids the event and not to the right of 
the depositor to recover beck his deposis if demanded before the money 
was paid over.” In the pzesent case ore Waud had entered into certain 
contracts with Cronmire, sstock-broker, which purported to be sales and 
purchases of shares and stavks and resulted in a balance in favor of Waud 
to the sum of £375. These contracts were void as being gaming con-` 
tracts- After the adjustment of accountsit was agreed that Cronmire 
was to sell certain stock to Waud in reality in payment of the balance 
due to him. Thestock was not delivered and Waud sued the representa- 
tives of Cronmiire for damages for non-delivery of the stock. Wand- had 
also deposited money with Cronmire as cover to secure him against any 
loss that might accrue on the gaming sransaction, but which, however, 
‘had resulted in a balance in favor of Wand. On the first part of the 
claim the Court of Appeal. held, reversing the judgment of Wrighi, J., 
that as the balance i in favor of Waud resulted from gaming ivansaction, 
it could not ‘have been recovered from Dronmire and that, consequently, 
the contract to deliver the stock had no consideration for it and was 
-void. On the second pars of the claim they held, affirming the decision i 
of. Wright, J „ that the deposit can be recovered on the ground that it 
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was never used or wanted to be used for the purpose for which it was 
_ deposited: 





Breach of Statutory duty, action for—Master and Servant—Common 
employment. | 


Groves v. Wimborne (Lord) [1898, II Q. 8. D., 402 0. A] 


The plaintiff was a boy employed by the defendant at the Dowlais 
Iron Works, of which he waa the proprietor. Amongst the machinery 
in the works there were some dangerous portions which had been left 
unfenced. While the plaintiff was employed in his duties, his right arm 
was caught by some cog-wheels forming part of the dangerous portion 
of the machinery, and he was very seriously injured. The Factory and 
Workshop Act of 1878, S. 5, imposed a duty on the proprietors of 
factories to provide -proper fencing to all the dangerous parts of the 
machinery, The plaintiff sued the defendant for damages for the injury. 
The Court of Appeal reversing the judgment of Grantham, J., held that 
the plaintiff was entitled to judgment. 


The defendant raised two pleas to the plaintiff’s claim. One of 
them was that the statute itself provided for a fine to be imposed 
upon the employer not exceeding £100, and that the plaintiff's 

“only remedy was to proceed before a court of summary jurisdiction 
for that fine. The other objection was that of “ Volenti non fit injuria”. 
Their Lordships held,that the first objection did not hold good, and upon 
a consideration of the whole purview of the Act, they arrived at the 
conclusion, that the fine provided for in the Act was not the only remedy 
open to the plaintiff. There are some Acts of the Legistature which 
impose an absolute unqualified duty on individuals, enjoining a parti- 
cular course of conduct imperative, and provide for a penalty in case of 
deviation in the general interest of the public at large, but do not 
intend that an indivudual shall havea private right of action for the 
injury occasioned to him by breach of its provisions. There are certain 
other Acts which create a new duty in the interests of a particular 
class of people, and having provided for a remedy intend that that shall 
be the only remedy available. Their Lordships held that the present 
case did not fall under either of the two kinds of Acts. They held that 
the duty imposed was an absolute unqualified: duty in favor of a 
particular class of persons alone, but that the fine provided for in the 
Act was not intended to be the only remedy available for the injured 
person, The second plea raised by the defendant was to the effect that - 
he had discharged the duty imposed upon him by the Statute because he 

5 - : 
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had originally provided roper fencing for the machinery, but that 
it had been subsequently moved by some person and that the removal 
had not been brought to h= notice, that the removal of the fence and the 
fact that it-was not placed must be taken to have occurred 
through the negligence of =ome fellow-servans of the plaintiff and that, 
consequently, the defendaai was not liable. Their Lordships overruled 
this plea also, Where a s2-vant is doing some business on behalf of his 
master and in the doing of that business, the servant is guilty of 
negligence which is the proximate cause of injury toa third person, the 
master is liable for that injury and he cannot plead that the injury was 
not occasioned by his fault but by the fault of his servant. Itis not 
necessary for us to go inte the various reasons which have been given 
by various Judges in suxport of this proposition. Suffice it to say 
that the rule is too well tablished to be doubted at the present day. 
The case of Priestly v. Towler [3 M. & W., 1.] has established an 
exception to this rule, whch also is well settled law, to the effect that 
where a number of servan= are employed in the doing of the same busi- 
ness of their master, the master is not responsible for any injury caused 
to one of such servants by she negligence of his fellow-servant ; because 
he is assumed to have mad= a bargain with the master that he will not 
look to him for compensation in respect of stch injury. The business 
in which the servant goe to be employed Eas certain risks and the 
servant takes up the emp.oyment with his eyes open to these risks. 
It has to be remembered trat this doctrine of “ Volenti non fit injuria ” 
can be pleaded as an excefrion to the liability of the master, where that 
liability is based upon negi-gence of the servant. But where the master 
is sought to be made liaki not on the ground of negligence, but for 
breach of an absolute driy either in Common Law or created by a 
Statute or for violation of =n absolute right in Common Law, the excep- 
tion has no application whatever. In such cases the master cannot 
escape the liability by pading that the injury was caused by the 
neligence of an independ=nt contractor or of some fellow-servant. It 

“was on this ground that their Lordships overruled the second plea of 
the defendant. 


The cases of Dalton v. Argus [6 App. C. 140] and Hughes v. Percival 
[L. R. 3 H. L. 330] estaclish that where an absolute right such as a 
right of support is infringed, it is not necessary on the part of the plain- 
tiff to prove negligence, b=t that the right is violated at the peril of the 
person infringing it. 
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Breach of absolute duty—Negligence—Landlord and tenant. 
Blake v. Woolf [1898, 2 Q. B. D., 426, per Wright, J.J 


The defendant was the owner of certain ‘premises on the fourth 
floor of which .he had a cistern filled with water for supplying his 
tenant with water. After the water had thus been laid on, the plaintiff 
became a tenant of the ground. floor of the premises and received his 
water-supply from the defendant's cistern. Ona certain: day, it was dis- 
covered. that there was a leakage in the cistern and the defendant on 
being informed of this instructed a competent plumber to put the cistern 
to right. The plumber was negligent in doing so, and water escaped 
from the cistern and damaged plaintiff’s goods which were in the portion 
of the premises occupied by him. The plaintiff thereupon sued the 
defendant for damage. Wright, J. dismissed the plaintiff’s suit on the 


. ground that the damage was jcaused-by the negligence of ne plumber 
and not of the defendant. 


The case of Rylands ve Fletcher has no doubt laid down a general 
rule that an owner or occupier of land is under an absolute duty not to 
bring on-to his premises dangerous things, such as large quantities of 
water and that if he do so, he does it at his peril. This general rule 
is subject to some exceptions, and the present case falls under two of 
these exceptions. One of them is, where a person uses his land in the 
ordinary way in which it is generally used and damage happens to 
adjoining property without any. negligence on his part, no liability 
attaches to him. The storing of water in the cistern in the present case 
was held by his Lordship to be an ordinary and reasonable use of the 
premises. The second exception is that, if the person who complains of 
the injury has consented to the dangerous matter being on the defend. 
ant’s premises, the’ plaintiff cannot recover, His Lordship held that 
the plaintiff by taxing up the premises with the water on, and accepting 
his supply of water from the cistern, had brought his case within the 
second exception also. There being thus no breach of an absolute duty 
of violation of an absolute right, the plaintiff cannot succeed except by” 
showing negligence on the part of the defendant. And as the defendant 
had discharged his (relative) duty, by engaging a competent plumber to 
do the work, he was not. responsible for damages caused to the plaintiff 
by the negligence of that plumber, inasmuch as he was an independent 
contractor and not a servant of the defendant in the doing of the work 
l entrusted to him. ` : 
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Hindu Law as to adoption sy widow of predecensed son or by mother-in-law 
where son dies after fathec, leaving no issue—Adoption under Hindu Law by 
widow of full owner, quaifications to the rule of—Adoption by person in 
whom an estate does not zest, not valid wthout consent of those in whom it 

` has vested—Ewceptions to the rule as to adcotian by widow of full owner. 


Payapa Akkape Patel v. Appanna bin Bhimappa. 


_ Asa general role of sict Hindu Lauw as settled by judicial deci- 
sions it is only the widow of the last full owner, who has a right to take 
a son in ‘adoption to suck owner, and thet a person in whom the estate 
does not vest cannot maka a valid adaption soas to divest (without 
their consent) third parszes, in whom the estate has vested, of their 
proprietary rights. Four qualifications Lave however been recognised 
to this rule. The first isin the case of -o-widows where on the death 
of the husband without male issue the elder widow can, by adopting 
a son with the express or-implied permision of her husband, divest the 
co-widow or widows of their vested rights, the estate of the deceased 
vesting on his death in sil his widows. The second qualification has ' 
been recognised in the case of a mothee who succeeds as heir to an 
unmarried son, legitimate or adopted, who dies after his father. In ` 
such a case the right of the widow to take a son in adoption to her 
husband has been conced=4 to her, thouzh such a son cannot properly: 
be described as being the heir of the lasi-full owner, the principle-of the 
recognition being that the act of adoption is derogatory of no other 
rights than those of the ecopting mother. The third qualification is to 
the effect that when the edoption takes place with the full assent of the 
party in whom the estas has vested ay inheritance, the adoption is 
validated by such consert, the consent of kinsmen being in such cases 
limited to those who are kr their union ixterested in the family property. 
When such consent is proved to have bæn given by the party in whom 
the estate vested, the -acoption is uph=d, though it has the effect of 
divesting the party givzg such conseat of his rights. The fourth 
qualification is allied tc the third ans is based on the principle of 
ratification by conduct cr acquiescence :—Printed Judgments of the 
B. H. 0. jor 1898 p. 244. 


San-Morigage assignment—Jonveyance for c. term of years—Covenant to repay 
‘debt or balance due, makes. a document no: a conveyance but a mortgage only 
—Mortgage—Document, zonstructian of —Jonstruction of document, whether — 

` mortgage or conveyance. ~ 

Amratlel Ramdas v. 3avaji Monji- 
Held by Ranade J..—The name given to a document does not 
necessarily determine its.character. An instrument, which is ostensibly 
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8 sale, Thay be intended to operate as a mortgage and not as a sale. It 
is the intention of the parties, so far as it can be gathered from the 
provisions and covenants contained in the instrument or from their 
subsequent conduct, which determines its real character. When itis a 
question whether a document is a conveyance for a term of years of the 
property to which it relates or is a san-mortgage assignment, the docu- 
ment is not a conveyance if it contains a covenant to repay the debt or 
to pay the balance that may be due :—Printéed Judgments of the B. H. 0. 
for 1898, p. 289. - l 


Bai Jasoda v. Bamanshah Mancherji. 


The High Court in its extraordinary jurisdiction would interfere to 
assist a party under the provisions of S. 25 of the Provincial Small Cause 
Courts’ Act in cases where there is a substantial failure of justico and 
the decree of the lower Court is not according to law. - 4 


Per Fulton J.—A decree founded on a judgment not containing the 
decision on the points required by S. 203 of the Civil Procedure Code 
is not according to law. Where an error under S. 203 brings a case 
within the jurisdiction of the High Court, and the case is thus before 
it, it is entitled on feeling convinced that a failure of justice has occurred 
to pass an order which will rectify the mistake :—Printed Judgments of 
the B. H. C. for 1898, p. 251. 





Limitation Act (XV of 1877), Article 134, Schedule II—Mortgage by plaintif = 
Subsequent mortgage by mortgagees—Subsequent mortgage when binding on 
plaintif to be redeemed independently of original mortgage—Hquities be- 

” tween original morigagors and his morigagee—Lquitable adjustment, mort- 
gagor’s right to. A JK; 


Bhaskar Vishnu Phadke, v. Sakharam Narayan Pethe. 


`e Thesuit was brought by plaintiff against eight defendants to redeem 
a mortgage passed in 1853 by the uncle of plaintiff to defendants 1 to 5, 
while defendants 6 to 8 were sued as holding mortgages passed to them 
in 1865 by defendants 1-to 5 who represented themselves as owners, It 
was found that Rs. 205 were due to defendants 1 to 5 on their mortgage 
and that Rs. 348-6-10 were due to defendant 6 upon his mortgage passed 
by defendants 1 to 5. - 


Held that the plaintiff was, on payment of Rs. 205 to defendants 1 
-to 5, entitled: to redeem the lands mortgaged to them except the portion 
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of the lands mortgaged by them to defendant 6, that the mortgage to 
defendant 6 was valid and Finding on the plaintiff under the ruling in 
Maluji v. Fakirchand (I. L. R., 22 B., 225), it having been passed 
more than 12 years before suit, and tst the plaintiff was entitled to 
redeem that mortgage alsc on payment of Rs. 348-6-10 to defendant 6. 


It having been contendsd on behalf of plaintiff-respondent that it is 
the defendants 1 to 5 who snould be ordered to pay Rs. 348-6-10 as they 
had improperly mortgaged. she plaintiff’3 property and should therefore 
account to him for the protiss they had obiained—and in no case could 
the plaintiff be ordered to pay more than Rs. 205, the amount due on the 
original mortgage. 


Held by Parsons, J :— 


(1). In the ordinary rase of a sub-mortgage, when all the parties 
are before the Court, the Court could aad would order an account to be 
taken and settle the amount payable to tas mortgagee and sub-mortgagee 
respectively, and the mor-gagor would not be liable for more than the 
amount found due on the aciginal mortgage. 


(2). The mortgage =zeld by defeadant 6 was not a sub-mortgage 
or derivative mortgage, bat by prescription has acquired a force and 
validity of its own and staod precisely on the same footing as if it had 
been passed by the plaintaf himself to that defendant. It must, there- 
fore, be redeemed indepertently of the original mortgage and the sum 
due under it must be determined by an account taken under it alone. 
The amount to be paid foz redemption was, therefore, not limited to the 
amount due under the original mortgag>, but would be the amount found 
due on both the mortgage=and would bave to be paid separately to each 
of the mortgagees unless an account could be takèn as between the 
mortgagees. " Whether this could be dane in the redemption suit so that 
the original mortgagee culd be held liable in it to the plaintiff for the 
amount found due‘on the mortgage imposed by him on plaintiff’s pro- 
perty was a question thas could not be determined in this case, because 
the original mortgagees, defendants 1 to 5, are not parties to the appeal. 


Held by Ranade, j= - 


The plaintiff-respondsnt was bound to pay off the debts charged on 
the portion of the property by the morigagees, but the amount so paid 
was really a payment mace by him on behalf of the mortgagees and the 
plaintiff was entitled to =aim an equisable adjustment by setting-off the 
smaller sum due by him co the mortgagees against the larger debt to be 
paid by him on. mortgzgees’ accourt. The mortgagor's strict legal 
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liability is-confined tö his own mortgage.- Any payment he has to make 
in excess to the sub-mortgagee is a payment, on account of the mortgagee. 
The equitable adjustment would have been made in this case if ‘the 
mortgagees, defendants 1 to 5, had been parties to this appeal :— 
Printed Judgments of the B. E. O. for 1898, p. 258. 





Court of Small Oauses, meaning of—Oourts invested with jurisdiction of Courts 
of Small Oauses—Oivil Procedure Oode, Act XIV of 1882, Ss. 5 and 25, last 
olause—Bombay Civil Courts Act XIV of 1869, S. 28—Provincial Small 
Cause Oourts Act IX of 1887, Se. 82,85—Act XT of 1865. l 


Ramchandra Krishna Rajwade v. Ganesh Bapuji Dhavale. 


A Court invested with the jurisdiction of a Court of Small Causes 
is not a Court of Small Causes within the meaning of S. 25, last 
clause, of the Civil Procedure Code. The expression “ Courts of Small 
Causes” in the section means Courts properly and strictly so called, and 
does not include Courts only invested with the jurisdiction of Courts of 
Small Causes :—Printed Judgments of the B. H. 0. for 1898, p. 266. 





Hindu Law— Widow's right of maintenance—Widow’s maintenance charged on 
property left by testator— Limited power of sale or morigage conferred wpon 
executrix—Sale in fraud of widows right—Purchaser aware of fraud— 
Transfer of Property Act (IV of 1882), S.39—Probate and administration 
Act (V of 1881, amended by Act VI of 1889), 5. 90. 


Shri Beharilalji Bhagwatprasadji v. Bai Rajbai, Widow. 


` A testator by his will, gave his widows a right to receive mainten- 
ance from the profits of his immoveable estate subject to the limited 
power of sale or mortgage conferred upon his executrix for a special 
purpose. It was found that a large part of the property was sold with 
the object of defeating the claim to maintenance of plaintiff, one of the 
. widows, and that the purchaser was aware of the fraud practised upon 
the widow. ` f 


Held that the widows were under the terms of the will in a positión 
exactly analogous to, if not more favourable than, that of a. widow- 
entitled, under the genéral Hindu Law, to maintenance out of the family 
property in the hands of one of the surviving members of such family, 
and that plaintiff's right to maintenance remained unaffected against the 
property in the hands°of the purchaser, whether under Section 39 of the 
Transfer of Property Act (1V of 1882) or the law prevailing in force, # 


+ 
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irrespectively of the possibility of her 2la-m being satisfied from other 
property. What was honestly purchased was free from her claim for 
ever. What was purchased in furtherarce of a fraud upon her or with . 
knowledge of a right whica would thus b+ prejudiced, is liable to her 
claim from the first. 


Held. also, that S. 9G of the Probete and Administration Act 
(V of 1881 as amended by Act VI of 1889 , does not preclude the appli- 
cation of the equitable pricciple on which the decision in Lakshman v. 
Satyabhamabai (1. L. R., 2 B., 494) is based:and which has been embodied 
in S. 39 of the Transfer of Property Ac. 9. 90 gives the executor 
merely the ordinary powers of sale that ar ordinary owner would have 
in so far as they are not Hmited by the wl, and as such those powers 
would be subject to the usual rules o? equity :—Printed Judgments of 
the B. H. 0. for 1898, p. 270. 


Hindu Law, liability of other members of Farsily when manager sued alone— 

$ Manager, suit against, cf Hindu family fer debt incurred as manager and 
for family purpose, binds other membzarsaf family—Hindu family—Debt 
incurred by manager bir ding against oikee members in what cases—Decree 
—Court-sale—Property of Hindu family. 


` 


Sakharam bin Ranoji v. Devji Antoba. 


Where a debt is incu-red’ by a Hirdr as the manager of the family 
and for a family purpose, the other. members of the family as well as the 
sons of the debtor, thougk not parties to the suit are bound by the decree 
passed against him, and the whole interest of the family in the proper-, 
ties of the family passes at a Court-sa& held in pursuance of such 
decree —Printed Judgmezts of the B. E, 3. for 1898, p. 282, 


JOTIINGS AND CUTTINGS. f . 
We beg to acknowlsdge with thanzs the receipt of the following 


publications :— 


The Oode of Criminal Procedure with-Notes by Chintaman, H. Sohoni 
‘and Published by Thacke- Spink and Ca, Calcutta :—Price Rs. 13. 


General and Americen Digest, Querterly Advance Sheets for July 1898. 
Published by the Lawyers’ Co-operative Publishing Company, Rochester, 
New York :— Price $. 1 7 
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The Albany Law Journal for September (in exchange), : 
The Calcutta Weekly Notes for September (in exchange), 
The Allahabad Weekly Notes for September (in exchange). 
The Green Bag for September (in exchange). 
The Canadian Law Times for September (in exchange). 
The Canada Law Journal for September (in exchange). 
- The Educational Review for September (in exchange). 
The Indian Journal of Education for September (in eachange). * 
as 
Petheram on the Privy Council :—There is an interesting article in thé 
Law Quarterly for October upon the administration of the Hindu Law by 
the Privy Council from the pen of Sir Comer Petheram, ex Chief Justice of 
Calcutta, The tenor of his observations is to show that the Privy: Coun- 
cil often decides in ignorance of the Hindu Law. There is considerable 
force in the argument, but the implication contained in the article that 
the decisions of High Courts in India are satisfactory does not appear to 
be warranted. After the establishment of the High Courts in India under 
the Queen’s Charter, there have been no doubt several eminent Judges 
whose knowledge both of Indian and English law was such as to make 
them ornaments of any judiciary. But the deterioration in the quality 
_of judicial appointments has been very marked in recent years, The 
Civil Service has not shown very much partiality for law so as to produce 
men of the calibre and attainments of a Holloway ora West. How few 
are the English Judges administering Hindu Law in India who can claim 
to have read Colebrooke’s Translation of the Mitakshara from beginning 
to end, not to speak of other works upon Hindu Law? It may be said 
that the department of Hindu Law is not the only field where justice 
is administered in ignorance, but that judges often show ignorance of the 
fundamental principles of other departments of law. ‘There are judges 
whom one would have no difficulty in naming who have not studied the 
leading text books upon the leading topics of law. But all this only 
makes the argument for'the better training of our judges more complete. 
Unless Civil Servants are posted as Assistant Judges without the chance 
of reverting to the executive line, it would be impossible to expect any 
improvement in the quality of civilians available for the High Court 
Bench, As for the barrister judges, we think, the Secretary of State 
ought to exercise more judgment in the selection of men. Sir Comer 
Petheram himself was no brilliant specimen, though there are judges 
who are decidedly his inferiors. It is essential that confidence in the 
capacity of the highest tribunals in the land should not suffer, With 
6 E ri . 
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she steady improvement in the capacity of tne indigenous bar on the one 
aide and the growing deterioration of the cuality of our judges on the 
other, the short comings of the Bench are increasingly felt. It is time 
for the Government to look into the matter and devise a proper remedy. 
we 

Statistics of La:w Schools in America :—The statistics of law schools, 
collected annually for the bureau of edusation at Washington, for a 
synopsis of which we are ixdebted to Mr. +. Erskine Miller, statistician 
of the department, show a very rapid incre:.se in the number of students 
of law, an increase twice as great as that ia medicine, and still greater 
than that in theology. The table furniched by the American Bar 
Association showed an incnease in 1898 o- more than a thousand law 
students over the number in 1897. During the ten years ending in 1897 
the number of students in theology incrased only 30 per cent., not 
quiie as fast as the whole population at the last census. Students in 
medicine, increased 108 per cent., while “he students in law increased 
228 per cent, Dental stucents increased faster than any other class, 
vizą, 284 per cent. in tea years. In 1397 the number of medical 
students was 24,000, law students 10,449, heological 8,000, and dental 
6,500, But in 1898 the number of lav students has increased to 
11,600. This rapid ‘increese in the nuim er of law students continues 
from year to year. The committee on education of the American Bar 
Association, of which Judge George M. Sherp, of Baltimore, is a member, 
endeavored to ascertain the cause of this Semingly abnormal increase. 
But the cause seems hard io find, possibly because there is no one cause, 
but a combination of causes. Is it not probable that the increased 
number of law students resorted is attribctable to this: that young men 
are no longer contented w-th the desultory instruction furnished them 
in the offices of practising attorneys, bui- rather seek the regular and 
systematic instruction of a law school, whe-e they receive the stimulating 
influence of a large numbe> of young men -nterested in the same subject 
and vieing with one anotaer in the acqrirement of such knowledge ? 
That this is probably the true explanation is indicated by the fact that 
in 1887 there were only 5C Jaw schools, bat in 1897 there were 77. If 
this be the true explanaticn, future attorreys will have about the usual 
number of competitors, bri they will fine. a victory in the court-room 
harder to win :—The Albaxy Law Journal. 


* 
= Oo 


Constitutionality of Avti-Ticket Scalprng Laws :—In New York, as 
well as in several other States of the Union, laws forbidding the 
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-sale or barter of railway tickets by scalpers and unauthorized brokers 
have been sustained. Recently, however, Judge Gibbons, of Illinois, 
held the Anti-Scalping Law of that State to be unconstitutional, basing 
his decision on the fact that a railway ticket is not-a receipt for.the 
money paid for transportation, but is personal property or a chattel 
or a contract, and as such may be sold, transferred or given away. 
A ticket, says Judge Gibbans, like a promissory note, is evidence of 
an obligation incurred and a right earned. “It is evidence of the 
holder’s right to travel over the roads specified thereon, and where not 
limited to any particular person, ‘may be sold, transferred or given away 
the same as the owner of a promissory note may make a gift, sale or 
transfer thereof.’ While conceding that railroads and other common 
‘carriers, impressed as they are with a public duty, may be the subject 
of legislative control and regulatién, Judge Gibbons holds that when, 
from this premise, the conclusion is drawn that the legislature under its 
police power may enact any law which is not directly barred by some 
constitutional provision, a dangerous and fallacious principle is sought 
to be established. The police power, says the Judge, is simply that 
power and dominion inherent in every government over the individual 
which may be exercised in case of necessity for the protection of the 
general public. Whether any necessity really exists it is for the legis- 
lature to decide, but the reasonableness of any law enacted to meet it is 
always open to inguiry by the judiciary. The legislature, concludes 
Judge Gibbons, cannot, under the guise of the polica power, prohibit the ` 
“sale of wholesome food or ‘declare that to be criminal which in its nature 
cannot be destructive of morals or detrimental to the well-being of the 
people. The case will, of course, go up to the highest court, Judge 
Gibbons himself being desirous that the important questions presented ` 
should be passed‘upon by the tribunal of last resort Dhe Albany Law 
_ Journal, à l 
oy 
Legal Laugh :—At dinner, at Bolliol,. the master's guests. were dis- 
| cussing the careers of two Bolliol men, one of whom had just been 
made a judge and the other a bishop. “Oh,” said Henry Smith, “I 
think the bishop is the greater man. A judge at the most, can only 
say ‘You be hanged,’ but a bishop can say ‘You be damned.’” ‘ Yes,” 


characteristically twittered the master; “ but if the-judge says ‘You be 
hanged,’ you are hanged.” :—The Albany Law Journal, 


+ 
KK 
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Novs of American Oases. 


Payment of a cheque after the maker has been declared to be 
insane, and is so, is held, ïn American Trust & B. Co. v. Boone (Ga.) 40 
L. R. A, 250, to be at the æril of the bank, although it does not know 
of the insanity of the draver, and although the adjudication of insan- 
ity was made in another s-ate. 


ane 
Interference with ownership of land by advertising and selling it 
under a fraudulent mortgage and notifying the tenants not to pay rent 
to the owner is held, in Gore v. Condon (Md.) 40 L. R. A. 382, to con- 
stitute an actionable wrorg so far as it damages the interest in the real 
property, but not on acccrnt of the disgrace and disrepute into which 
the owner is thereby brot zht. 


KK 
* * 


The union ofa fire fo> which no responsible cause can be ascertained, 
with one which was due -o the negligence of a known person, is held, in 
Cook v. Minneapolis, St. E & S Ste. M. R. Co. (Wis) 40 L. R. A. 457, > 
to preclude any recovery =gainst the latter, where it is found that either 
fire alone would have beer sufficient to cause the damage. 


% 
% 3 


The hypnotism of en accused person is held in People v. Ebanks ` 
(Cal,) 40 L. R. A., 269, nsufficienb to render evidence of statements 
made by him while under the influence admissible in his favor at his 
trial. With this case is e note collecting the judicial decisions, and also 
the opinions of the writers on the subject, concerning hypnotism, 

l as 

An insane delusion »2 an aged woman as to the superhuman powers 
of a man much younger than herself, and whose character for morality 
was notoriously the ovzosite of her own, is held, in Orchardson v. 
Cofield (III.) 40 L. R. A. 256, to render her incapable of contracting a 
valid marriage with him or making a will in his favor. 

e: 

Allegations that a child less than two yearsold was capable of 
rendering and did rencer valuable services to the parents by doing 
errands and performing services about the house, such as bringing fuel 
and caring for a young? child, are held, in Southern R, Co. v. Oovenia 
(Ga) 40. L. R. A. 253, -o be insufficient to state a cause of action for the 
loss of the child’s servizes, as the court will take judicial cognizance of 


the fact that such a chi_d is incapable of rendcring valuable services. 


* 
Bs 


Counsel as Witnessee.—The Indian Daily News, quoting the Weekly 
Notes, says: “A questi of some interest to the legal profession came 
under discussion last Thursday during the course of the trial of the 
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Queen Empress v. D. M. Gasper, which is -proceeding before Mr. Justice 
Jenkins and a common jury. The prosecution desired to prove that the 
report, which had appeared in a certain newspaper of the address of the 
counsel for the defence in the case of the Queen Empress v. O'Connell 
was incorrect and for that purpose they called Mr. R. Allen, the 


‘counsel in ‘question. Mr. Allen who is a member of the Irish Bar -` 


and an advocate of the Calcutta High Court, pleaded privilege ‘on 
“the > ground that he was not a compellable witness and the case of 
Ourry v, Walter (1 Espinasse 456) was cited in support of his contention. 
Mr. Barrow, on behalf of the prosecution, contended that, under Sec. 118 
of the Evidence Act, persons are declared to be competent witnesses 
_ except such as are wanting in intellectual capacity, and that all persons 
` were compellable witnesses with the exception of those dealt with by’ 
name in sections 121 to 182 and then only under the circumstances indi- 


-. - cated in those sections. His Lordship observed that the point was no 


donbt an interesting one, but was of opinion that he was precluded from 

. deciding it in as much as Mr. Allen had entered into a bond before the 
` Police Magistrate to attend at the sessions and give his evidence, and 
must on that account be considered to have waived his privilege, if such 

` thore was. Mr. Allen accordingly entered the witness box, and was exam- 
‘ined and cross-examined as to the accuracy of the report in question. 
` ‘It is to be regretted that the provision of Section 217 of the Criminal 
Procedure Code under which Mr. Allen appeared to give his evidence 
stood in the way of a ruling from the learned judge-on a point which is 
‘as important as it is novel im this country. In England the case of 
Ourry v. Walter, to which reference was made in the argument, bas 
clearly laid it down that a barrister cannot be called as a witness without - 
his consent to prove what was stated by him on-a motion before the 
Court. In that case Mr. Erskine was subponaed to prove that he had 
moved the Court in a certain matter, and that he had in fact, stated on 
that application what the newspaper had reported him to have said, 
On Mr. Erskine’s coming into Court, Sir James Eyre, L. CO. J. said that 
he was of opinion that a barrister should not be called as a witness to 
prove such a circumstance, but that the party should prove it by other 
means or by other witnesses who were present at the time of the motion; 
but that it should be at the option of the counsel whether he would 
give his testimony or not. Mr. Erskine thereupon said that he would 
not volunteer. the giving of evidence on such an occasion did re- 
‘tired, The case, it is to be observed is cited as an authority for the 
proposition it lays down in the latest edition (1895) of u Taylor on 
Evidence ” (9th edit. vol. 1, p.611) and in “ Best on Evidence ” (8th edit, 
p. 171) the learned authors say with regard to the general principle: 
“ There can be no doubt that io call an advocate in the cause as a wit- 
ness is most objectionable, and should be avoided wherever possible, but 
we apprehend that a judge has no right in point of law, to reject him.” 
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The Indian Evidence Act -s however silens on the point, and it may be 
argued therefore that urder that Act = barrister except under the 
special circumstances menzoned in Sections 126 to 129, is a compellable 
witness, and is not entitled to plead privilege. But it is a question 
whether in the capacity ae members of the English, Irish or Scotch Bar, 
(as the case may.be) ccunsel do not posess special privileges, and 
whether in connection wish the particular point under consideration, 
they are not governed br the principle bid down iu Curry v. Walter. 
In The Queen Empress v Ghulet (1884) 1. L. R., 7 A. 44 it was held 
` by Mr. Justice Straght ani Mr. Justice Futhoit that where the Indian | 
Legislature has not follcwed the law o England, English cases are 
irrelevant, but in the pre.ent case there 5 no dissent from but merely 
* silence in regard to the rulə in Curry v. W.lter. It is well worth consider- 
ing whether, in the interests of public poicy section 121 of the Evidence 
Act, which privileges judges and magistrctes from answering any ques- 
tions as to their conduct<n Court as jucge or magistrate, should be 
extended to counsel and trab they shoul not be compellable witnesses 
except of course with’ regz-d to matters uaconnected with their appear- 
ance in a professional cazzity :—The Engish Law Journal. 





REVIEWS, 


Quarterly Advance Sheets for Juty 1898, of the General Digest 
American and English, pablished by th: Lawyers’ Co-operative Pub- 
lishing Company, Rochester, New York—Price 6 1. We have 
already recommended shis publicatica to our readers as the best 
of English and Americsn Law Digesiz. It fulfils the ideal of what 
a law digest ought tc be. The present number maintains the 
standard of excellence attained in the previous issues. 





The Code of Crimiral Procedure wth Notes, by Mr. C. H. Sohoni, 
published by Messrs. Taacker Spink & Co., Calcutta :—Price, Rs. 18. 
. This is perhaps the mct useful commentary on the Code of Crimi- 
nal Procedure. Mr. Sxhoni has incorporated in this edition all the 
changes introduced by Act V. of 189€, the amendments being indi- 
cated in italics. The arrangement of the notes under distinct 
headings isa valuable feature of tha book and a merit which is 
not possessed by the Ccmmentaries of Prinsep or Henderson. -` 
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CIVIL JUSTICE IN THE MADRAS PRESIDENCY. 


We have often remarked that the report of the High Court on , 
the administration of civil justice in the Madras Presidency is more 
or less a mechanical appraisement of the work done by judicial 
officers and a mechanical array of the statistics of litigation. The 
review of these reports by the Government is also usually a mecha- 
nical performance administering praise and blame with reference to 
the quantity of work turned out by judges. The report on the 
administration of justice for 1897 and the order of the Government 
in review of it are no exceptions to the rule. It must be admitted . 
that there is very considerable difficulty in determining the quality 
of the work done by the different gourts. But it is all the same a 
source of discouragement to many a hard-working, conscientious and 
able officer that his efficiency is judged more by reference to the 
quantity of his work and his expeditiousness than by reference to 
its quality.. We have often remarked upon the tendency of this 
kind of criticism to encourage undue speed in the disposal of work 
to the detriment of justice. We shall, therefore, deal with this part 
of the subject}and make certain observations of a general character 
before dealing with the work of the different classes of courts, 


The first thing that strikes one upon a perusal of the réport isa 
largo increase in litigation during the year 1897, The total number 
of suits instituted in all the Courts in the Presidency including the 
Revenue and Village Munsifs’ courts, was 862,502, or an increase of 
27,022 suits over the figures for 1896. (1) There has been an increase 
in the number of institutions in all the courts, except the revenue 

-courts, where a falling off is to be observed. 








(1) There seems to be a discrepancy i in this matter between tke statement, 
in paragraph 12 of the report and in page vii of the Appendix, where the total is 
given at 311,001. The number of suits before the courts in 1897 cannot possibly be 
less than the number of institutions, 
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Ts this increase in litization any matter for regret ? Of course, 
we put the question only trom the public point of view, and not from 
the professional. An increase of litigatcon may be due to a variety 
of circumstances and unl=s it indicates the growth of litigiousness 
or a spirit of unwillingness to perform lezal obligations it is no cause 
for regret. The increase may be due tc an increase in the number 
of transactions owing to £ period of good season and high credit, or it 
may be due to a bad seeran arid low credit and a desire to realize 
claims quickly, or to a number of other sauses. While we are not 
aware of any reasons for regarding the increase of litigation during 
the last few years with any apprehensicn, it is worth while to con- 
-sider whether the statistzcs of litigation support the charge so often 
hurled against the peopl of this counsry that they are a litigious 
race and are never satisfisd with the decision of a single court, but 
are fond of appeals to several courts.. À careful examination of the 
statistics of litigation prcres the charge zo be unwarranted. Several 
tests may be applied fo~ this purpose, and the rezult of this test is 
certainly not in favor ož any such conclusion as that referred to 
above and hastily arrived at by Ang-o-Indians who are fond of 
generalizing from their experience of tris country. Take first of all 
the ratio of suits instituted in all the coarts in the Presidency for the 
total population. For a population of £5,530,440, the total number 
of suits before the villaze courts and ibe civil courts during the 
year 1897 was only 862,512} which gives a proportion of one suit for 
every 98 people, or of 1.[20 suits for every 100,000 persons. Dur- 
ing the year 1896, the latest year for which figures are available 
to us, the ratio of suits zo population in England and Wales was 


3,966 for 100,000. 


Roughly speaking, “he ratio in Eng and was nearly four times the 
ratio in Madras. Weave aware that there are numerons differential 
circumstances to be taken into account, and any comparison of 
figures would not be quite safe which proceeded upon the assumption 
of a complete similarity >Ë conditions between England and India. 
Making, however, full al cwance for the enormous commercial activity 
in England, for the vast multiplicity of sransactions which such acti- 
vity must involve, it mer be said that the figures for India are by 
no means so large as to give’ rise to any feeling of alarm or com- 
plaint. Another test wich may be applied is to consider the pro- 
portion of appeals to tke appealable cases and of the number of 


4 
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civil revision petitions in Small Cause cases to the total number of 
Small Cause suits. Out of a total of 147,169 Small Cause suits insti- 
tuted in the Provincial Small Cause Courts, revision petitions were 
presented to the High Court in only 279 cases. The proportion of . 
appeals to appealable cases disposed of by District Munsifs was only 


6,797 to 56,652. As suits-increase in value, there is no doubt that 


this proportion also increases. But this is only natural. The pecu- 


` niary jurisdiction of the Sub-Courts and District Courts embraces 
` suits of a greatér value than Rs. 2,500. And in many cases the 


valuation adopted for purposes of court fees does not adéquately 
represent the market value of the property in suit. Thus we find 
that out of a total of 779 appealable decrees passed by the Sub-Courts, 
645 were appealed against, and out of a total of 339 appealabia 
decrees passed by the District Courts, 187 were appealed against. 
This tendency of the proportion of appeals to rise in proportion to l 
the value of the suit may be noticed in England also. While 
appeals from inferior courts are. comparatively few, the proportion 
of appeals to the Court of Appeal from final judgments or orders of 
the Chancery Division was in 1896, 167 to 460. ‘Ihe proportion of 


` second appeals from the appellate judgments of Sub-Judges was only 


624 to 2,972 contested appeals. ‘he proportion of second appeals 
from theappellate judgments of District Courts was 1,605 to 8,061. The 
principle that the chances of an appeal being preferred are greater 
in regard to suits of large value does not hold good in case of Privy 
Council appeals, in regard to which various circumstances operate 
as deterrents. It is significant, however, that the proportion of: 
appeals from India to the Privy Council as compared with the total 
number of appealable cases is extremely small. (See Civil Judicial 
Statistics for 1896, p. 19.) Yet another test is the proportion of 
cases decided in favor of the defendant. Suits which are decided in 
favor of the plaintiff cannot be assumed to be frivolous or vexatious, 
By far the greater number of the suits instituted in the courts are 
instituted for the prosecution of honest claims and rendered necesa 
sary, not so much by the wilful denial of the plaintiffs rights by 
the defendant as by his inability to fulfil:his. engagements and the 
desire of the plaintiff to realise his claims with despatch. Out of a 
total of 256,789 suits instituted in the civil courts of the Presdency, 
judgment was given for the defendant, or the suit was dismissed 
ew parte only in 21,748 suits. The suits which are disposed of with. 
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out trial are generally so Cisposed of in consequence of a settlement 
of the plaintiff’s claim by she defendant. 


We have already raferred to the fact that there were only 
52 appeals to the Privy’ Council from the whole of India in 
1896 as an indication of the poverty of litigants.’ A better proof 
is furnished by the small value of litigation generally in the 
country. Out of a total of 362,512 sunits instituted in all the 
Civil and Revenue court= in the Presidency, the number of suits 
exceeding Rs. 500 in value, ‘including suits the value of which 
could not be estimated in money, was only 11,041; and the 
number of suits exceecing Rs. 1,000, including those which 
could not be estimated =n money, was anly 4,995, Small as the 
amounts in question are, saeir value to the people who litigate about 
them is relatively very Ligh. In this connection it is ‘necessary to 
consider whether the scala of court-fees levied by the Government 
does not work hardship-upon the large mass of poor litigants who 
seek the assistance of “he courts. It is curious to note that the 
scale of court-fees adopted by the Court Fees Act has been so framed. 
as to bear more hardly mpon the poor suitor than upon his richer 
brother. The rate of ad alorem fee leviable upon suits not exceed- 
ing Rs. 1,000 is 74 per cert. of the valuation. But as the value of the 
suit rises, the rate of cerrt-fee falls. If a litigant with an honest 
claim has the misfortun= to be defeated in two courts and has to 
seek the assistance of te High Court on second appeal, he would 
- be obliged to spend 224 ser cent. of the value of the property in the 
shape of institution fee alone, not to sveak of the various other 
expenses which have to-3e incurred. “The different scale of court- 
fees and the high rates zdopted appear to be specially designed to 
put obstacles in the way Df the poor suitor. A stock argument used 
by the apologists of th= present sysiem is that any reduction of 
court-fees would open tas door to a food of litigation. It is idle to 
suppose that simply because the institution fee is lowered, people 
will be tempted to bring in false claims before the courts. False 
claims are made and wl be made under any system of court-fees ; 
and the proper mode cf deterring such claims is by mulcting such 
claimants in costs’ and nofby,imposing a heavy court-fee, the diffi- 
culty of securing which may operate hardly upon the honest as well 
as the dishonest suitor., In illustration of our remarks, we may 
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refer to thè new City Civil Court at Madras which has abundantly 
justified its, existence and falsified the- forebodings of the persons 
who opposed its creation. When it was pointed out that the scale 
_ of fees in the High Court was such as to throw a comparatively heavy 
burden upon the suitor in small cases, it was claimed that the High 
Court system had the merit of repressing litigation and that the 
people of Madras would be demoralized by a cheap court. The 


result is instructive. 
9 


The annual average of suits instituted in the High Court not 
exceeding Rs, 2,500 in value during the years 1887 to 1892 was 134. 
The number of suits instituted in the City Court in 1897 was 381. 
This méans that about 250 suitors per annum were denied justice 
under the old system. Nor can it be said that these suits were 
frivolous, when it is remembered that out of a total of 434 suits 
disposed,of during the year, only 125 suits were decided for the 
- defendant. A system which aims at repression of dishonesty by mea- 
sures productive of hardship to honest people as well stands self- 
condemned. Nor can the present system of court fees be justified 
on the ground that it is necessary for the purpose of defraying the 
costof administration of justice. Year after year the Government 
makes an enormous profit by the dispensing of justice. 


The surplus revenue derived by the Government after. meeting 
all. the charges of the Civil and Criminal courts of the Presidency 
during the year 1897 was Rs. 14,59,870. Judges and legislators 
: in India often talk with virtuous indignation of the traffic in litiga- 
tion in’ this countr y and are eager to lay down rules to check such 
trafflc. 


If any one in this country traffics in “tigation and reaps a Tige 
profit out of it, it is the Government itself which reaps an enormous 
profit out of justice every year. We believe the spectacle of a 
civilized Government making the administration of justice a source 
of national income will be found to be rather rare.. In England the 
administration of justice far from ‘being a source of income, is a 
source of expenditure. For the year 1896, the excess of expendi- 
ture over receipts for the County and Superior Courts was £ 276,642. 
16 will be well if the Government directed its attention to the 
reduction of the'scale of court-fees, to the introduction of greater 
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uniformity in the scale aad to an increase in the number of the 
courts and an improvement in their efficiency. A part of this large 
surplus may;well be devoted to the creation of more Munsifs’ and 
Sub-Judges’ Courts whish will bring a much needed relief to a 
hard worked class of offizers and allow them a little more time to 
study the law of the cases coming before them and a little more 
leisure to study their cases than they are at present able to devote 
with a constant fear of s‘atistics before their eyes. 


As to the tests adopted by the High Court for determining the 
efficiency of judicial offizers we have to observe that they are im- 
perfect and fallacious. The so called appeal test adopted by the 
High Court consists in ascertaining the proportion of appeals to 
appealable decrees and she percentage of confirmation in appeals. 
The latter test cannot se regarded as very satisfactory, regard 
being had to the organization and personnel of the judiciary. If 
the judiciary were properly appointed, there would no doubt be a 
presumption that the jucgment of the appellate Court is the sounder. 
But the presumption cannot safely be applied. The consistent 
application of the confirmation test leads to the conclusion that the 
efficiency of ‘the courts decreases as the rank of the court rises 
The ratio of confirmasion in appeals from appealable decrees 
and orders passed by Munsifs is 4,850 out of 7,771 or 62 odd 
per cent. The ratio of confirmation in appeals from appealable 
decrees passed by Sub Dourtsjis 194 ont of 333 or 58 odd per cent. 
In appeals from decrees of District Courts the ratio of confir- 
mation is 99 to 167 o> 59 odd percent. In second appeals from 
the appellate judgmerts ofj Sub-Judges the proportion of decrees 
confirmed to the total number of appeals is 513 to 786 or 65 odd 
per cent. In second appeals from the appellate judgments of 
District Judges the per centage of confirmation is 48 odd per cent, 
877 cases having been confirmed oui of 1817 appeals. If the tést 
of confirmation in appeal proves anything, it proves that the 
chances of aright juégment are less in the higher courts than in 
the lower courts. It somewhat strange that while the report 
gives the figures of corfirmation and appeals for all the subordinate 
courts in the Presidensy, it is altogether silent in regard to the 
number of cases confirmed on appeal from the Original Side of the 
High Court and on appeal from the High Court to the Privy 
` Council. ‘he informetion would certainly be interesting. 
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Another test of efficiency adopted by the High Court is the 
proportion of appeals to appealable decrees. This is a far more 
valuable test than the other one we have dealt with. Ifa party 
has the right to appeal against a decree passed against him but 
does not choose to do so, it is a very strong indication of the fact 
of his being satisfied that the judgment passed against him is not . 

. unjust, We are not unaware of the fact that suitors are very often 
deterred from preferring appeals by an indiscriminate confirming 
tendency on the part of tlie appellate courts or by their own poverty. 
Making allowance, however, for the influence of the idiosyncrasies 
of appellate courts and other deterrent circumstances, we think that 
this test is really very valuable provided the figures are carefully 
ascertained. 


One serious error which vitiates the figurés furnished in the 
. report is that in calculating the number of appealable decrees and 
orders, decrees and orders passed in uncontested suit or appeals are 
included. ` In very exceptional cases a party who has not contested 
a suit may perhaps appeal. But such instances are few and negli- 
gible. It-would be really useful if the report gave the proportion 
of appeals to the -appealable decrees and orders passed after con- 
test. We have tried to ascertain the proportion of appeals in 
contested suits and appeals and the results are given below :— ` 


Number of appealable Number ` 


Courts, / decrees and orders appeuled Percentage. 
passed, against. . 
District Munsifs’ Courts. , 36,522 (Contested 6,797 18 odd. 
suits.) 
Sub-Courts ... eos 708 do. 345 44 odd, 
District Courts we 339) do. 157 55 odd. 
Snb-Courts (in the ex- 2,714 (Contested 624 Nearly 23. 
` ercise of appellate i appeals.) ; 
_ jurisdiction.) ; < g 
District Courts (in the 7,033 do 1,605 22 odd. 
exercise of appellate 
jurisdiction). h - 
City Civil Court... 241 Contested 24 Nearly 10, 


suits. 


There are a number of errors affecting even the table we have 
compiled in regard to second appeals. This table does not show nor 
does the report-of the High Court show in how many of the decrees 
and orders passed by the appellate courts a second appeal was com, . 
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petent under 5. 586 of tke Code of Civil Procedure. Another fact 
which must not be lost sight of is shat as the value of the suit 
rises, there is a greater =ndency to appeals than .in small suits. 
The conclusion which is seggested by these figures is that the lower 
tribunals command even more conidence in the soundness of 
their decisions than the higher triburals. It may be asked why if 
the lower tribunals command confidence there are so many appeals 
from their decisions, or why any appeals should be allowed from 
their decisions. With al their efficiency, however, it is impossible 
to expect the lower court- to be invariably right in their decisions. 
In the very nature of tings there must necessarily be a certain 
percentage of erroneous decisions in these courts, and it is- only 
natural that the parties who are dissatisfied with the erroneous 
decisions should desire aa appeal to a higher tribunal for obtaining 
that justice which has keen denied to them by the court below. 
Litigants have a right to demand tkat law and justice should be 
properly administered end that the machinery for the adminis- 
tration of justice should =e so devised as to eliminate or reduce the 
- chances of error aad injcstice. 


What is at fault ic not the system of appeals but the mode in 
which judges are appointed to appellate courts. If greater care 
were bestowed upon the selection o judges for higher tribunals, 
the system of appeals cozld be made as efficient as possible. 


Passing on to the wark done by the different classes of courts 
during the year, we find that the work done by the District Munsifs 
is in quantity and quality. of a very satisfactory character. During 
the year 1897 the total amount of work done by the 114 District 
Munsifs consisted of 81,650 ordinary suits, 126,169 small cause suits, 
186,662 execution petittns, 414 insolvency petitions and 278,841 
miscellaneous petitions—a record of work which will compare favor- 
ably with that turned cat by any class of judicial officers in any 
part of India. It is eSvious that the enormous mass of work 
represents a very heavy strain upon zhe energies of District Munsifs 
—a strain which the Government‘is bound to reduce by the creation 
of more District Munsifs both in the interest of justice, suitors and 
in the interests of its owa officers. There is one part of the work 
done by the District Muesifs which we are afraid is often done in a 
perfunctory manner ard that is m.regard to the small | cause ` 
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swork. ‘The tendency, however, is onë which can be easily cor- 
rected by the free admission of. revision petitions and by a greater 
frequency of interference in revision. 


The Presidency Small Cause Court and the City Civil Court of 
Madras have both a very satisfactory record of performance to show 
for the last year. The courts: which had the lightest work are ` 
the District Courts. The total amount of work done by ‘the District 
Judges during the year under review consisted of 511 -ordinary 
suits, 788 small causes, 8,061 regular appeals, 356 miscellaneous 
appeals, 1,759 execution petitions, 22 insolvency petitions, 15,403 
miscellaneous petitions, 1,129 sessions cases and 1,835 criminal 
appeals and revisions. The work done by the District Courts must 
be pronounced to be of nota very satisfactory character whether 
- regard is had to the duration of suits in the District Courts or the 
proportion of appeals to appealable decrees or the ratio: of confir- 
mation of the correctness of the decisions in law or in fact. We 
have no wish to disparage the work done by these officers, but it 
must be stated that the efficiency of this class of officers has con- 
siderably diminished and is bound to diminish still further unless 
steps are taken to separate the Judicial from the Executive branch 
and the Judges are specially trained for the discharge of their - 
duties. In Bombay where the separation of the two branches hag ` 
been made, the Civilian Judges are far more capable officers than 
the District Judges in this Presidency. 


VALIDITY OF ADOPTION DEVESTING ESTATE. 


The rule laid down by the Privy Council in Chandraballi’s 
case that an adoption not made to the last full owner and which has 
the effect of devesting an: estate vested in some person as the heir 
of another was invalid has not been free from difficulty with regard. 
“ko its applications. There is no Hindu text relied on by their Lord- 
ships in support of that view, but their Lordships explain themselves in 
later cases, Padma Coomari-v. The Court of Wards, 8, I. A., 229 
Thayammat v. Venkatarama, 14 I. A., 67, and Tharachurn v. Suresh- 
chunder Debi 16,1. A., 166, as laying down not merely that the adoption 
did not devest the estate but that the power to adopt has become ex- 
hausted and that the adoption itself is invalid, because the spiritual 
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-reasons that justified the >oncession cf tne power to sapi no longer 
existed to, keep it alive. It is too late in the day to discuss the. 
soundness or propriety e2 the rule even if the judgment of so high 
an authority could be assailed. We are moré concerned with the 
applications of that rule t other cases cr the definition of the exact 
scope of the rule itself. The Privy Council themselves declined .to 
extend the rule to a cas= where an adoption was made to the last 
full owner himself, even though it had the effect of devesting the 
estate, which had vested in his brcther. Following the same 
principle, the Bombay High Court .Fas refused to impeach the 
validity of the adoptiot made by tke -ast full owner where it had 
the effect of defeating. sae estate 02 co-widows, Ramji v. Ghaman 
LL. R, 6. B., 498; Arava v. Mahadgauda Ib. 22, B. 416. These 
cases are no exceptions to the rale. but only illustrations of 
the principle, that it is not the mare devesting that affects the 
validity of the adoptior, but the fast of its being made to a 
person other than the last full owner. It does seem to be an 
exception to the rule where an adoptisn is made to the mother of 
the last male owner, the property having passed to her as heir to 
her son on his death leering no widow or issue. See 4. I. A. p. 1. 
The only justification for this is that i: has the effect of devesting 
no estate but her own. But this is not altogether accurate, because 
it would have the effect of defeating the estate of reversioners who 
aro entitled to the property after the mother. Gavadappa v. Giri- 
mallappa I. L. R., 19, =., 831. Nar does it seem in this case that 
the mother’s estate is Zevested, for tke adopted: son is only a bro- 
ther to the last male ower and is a remoter heir than the mother her- | 
self. But if theson in this case had died leaving a widow and the 
‘adoption is made afta the widow’s death and the mother had 
succeeded to the property, it would still be invalid because on 
the vesting of the property in she son’s widow the power fo 
adopt was at an end sad could not be revived by the subsequent 
death of the son’s wdow. The validity of the adoption where 
the mother succeeds io the son directly there having been no 
intermediate heir, and adopts to her own husband, opens the 
door to a further question whether the assent of those whose 
estate would be devested would have the effect of validating 
“adoptions, otherwise irvalid, In Forrbay, the view has been taken 
that it would have Rasji v. Ghaman =. L. R., 6 R., 498. Rupchand. 
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v. ‘Riklanabas 8. B. H. C. R., 114; and other cases reported. i in the 
printed judgments. of Bombay. The Madras High Court, however, 
has refused to take -that view, Annammah v. Mabbu Bali Cees 
8. M. H. C. R., 108. ; 


The guestion,, however, 1 remains as to the validity or otherwise’ 
of an adoption made to a deceased member of an undivided Hindu 
family when the family itself continues in the persons of members, 
who, it may be, were or were not in existence at the time of the 
death of the person to whom the adoption was made. This was: 
very fully discussed in Chandra ‘bin Babu v: Gojara Bai I. L. R., 
14_B., 463, where the following principle is deduced ;—“ That 
adoption by a widow under her husband’s authority has the effect of 
devesting an estate vested in any member of the undivided family, 
of which the husband was himself a member. But it does not 
devest the estate of one on whom the inheritance has devolved from. 
a lineal heir of the husband.” We do not suppose that Mr. Justice 
Telang in the last case meant to lay down that those. members 
of the-undivided family whose estate would be devested should 
have been in existence at the time of the husband’s death, Hence,. 
supposing there were two brothers, one of them dies leaving a 
widow, a son is subsequently born to the other and that other also 
dies, an adoption since made to the first brother dying. would be 
valid, notwithstanding the fact that the nephew was not a member 
of the undivided family at the time of his uncle’s death. As regards 
the second branch of the'rule deduced by Mr. Justice Telung that it 

- does not devest the estate of one on whom the inheritance has 
devolved from a lineal heir of the husband, there is some difficulty, 
We presume that stress is laid on the fact that property should 
have passed by inheritance from the lineal heir. We haye already 
pointed out that the case of the mother succeeding to the lineal heir 
of her husband, the son, is-treated as an exception. The son himself 
might have taken the property by survivorship, though he would 
then be not strictly the lineal -Aeir, but a lineal survivor. In the 
case of a family of father and son having joint ‘property and the 
son dying first leaving a widow, the father would be the linéal 
heir in the loose sense in’ which those words were employed by 
Mr. Justice Telang, and if the property pass from the father to the 
father’s widow, the subsequent adoption by thé son’s widow would 
be -deemed to fall within the rule against the devesting of an estate 
vested by inheritance in a lineal heir of the husband. - But we 
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have to ask the question whether there is anything in the decisions 
of tlhe Privy Council to justify the bread terms in which this rule 
is laid down. The cases before the Prvy Council were generally 


the cases of the mother-in-law making the adoption after the - 


vesting of the estate in the daughter-m-law; and there is nothing 
in the language employed by the Privy Council to justify the pro- 
position laid down by Mr. Justice “elang in the broad terms 
he has employed. There are, howey=r, cases of adoption by the 
daughter-in-law,afier tke estate has vested in the mother-in-law. 


being declared invalid, See Shri Dharnidhar v. Chinto I-L. R. 20, . 


B., 250. The argumen- would bo the same where instead of the 
otlier law the estate has vested in some other heir, a brother or 


other collateral of the father-in-law.. So also in a recent case 


decided in Madras, Ratzna Mudaliar Ragunada Bhattar 8, M. L. J. 
Rep. 178, where the estate had passed from the father-in-law to his 
brothers ; adoption by tas daughter-in law was held invalid. These 
decisions would appear > be in conflict with a case in I. L. R., 21 B. 
319, where the adoptior by the daughzer-in-law after the estate had 
passed from the father-m-law to his brother was held valid. True, 
‘their Lordships in that case relied upon the assent of the father- 
in-law’s brother whose estate was devested in support of the vali- 
dity of the adoption. Latin Bombay-where a widow is competent 
to adopt without any acthority, the ssent of those whose estate 
would be devested ever in cases where the adoption would not fall 
within the rule of prohicition laid dowa by the Privy Council would 


appear to be necessary See Ramji >. Ghaman I. L. R., 6 B., 498 ` 


and Dinkar v. Ganesh IE. 505. 


The materiality; tasrefore, of ccnsent is outside the present 
question which is whether the power of the daughter-in-law to 
adopt is not exhausteL It appears to us that some important 
considerations have been lost sight of in the discussion of this 
question. | “One passage in the judgment of Farran, C. J., in the 
case of Babu Anajt v. Batnoji Krishncrau I. L. R. 21 B. 319, is very 
suggestive. His Lordship observes at 2. 325: “ The adon when 


made ensures for the kenefib ‘not of tae adoptive father alone. It 


benefits also the immeCiate ancestors of the adoptive father.” In 
para. 13, 5. 1 of the Dattaka Mimamsa, the following occurs.:— 


“ By a man destituta ofason. The word son here used is inclusive 
also of the son’s son or grandson, for through these the exclusion from 
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heaven denounced in such passages as ‘ Heaven awaits not oné destitute ` 
of a son’ is removed, since it is declared in the text subjoined that the 
mansions of the happy are attained through the grandson and the other, 
By a son a man conquers worlds, by a son’s son he enjoys inimortality, 
and afterwards by the son of a giani oh he reaches the solar abode.” 


The principle of the above passage is that a grandson is as 
good as a son,-and it follows that the adoption of a grandson has. 
as much efficacy as the adoption of a son. The same rule is also 
enunciated in the Dattakachandrika. From this, we argue that an 
adoption by a daughter-in-law is as much an adoption to the last 
male owner, the father-in-law, as it would be, if her husband was 
the last male owner; only in the former case the adoption is of a 
grandson to the last male owner. If the father-in-law had been 
alive, the adoption would not have been invalid, but would have 
the effect of preventing an adoption by himself or his empowering 
his own widow to adopt. We are, therefore, of opinion that it is 
not right to invalidate an adoption by the daughter-in-law after the 
inheritance had vested from the father-in-law in another, on the 
“ ground that the adoption is not made to the last male-owner. A 
grandson is adopted to the last male owner, and we see no principle 
in rejecting that adoption as invalid. , 


CRITICAL NOTE. 


“GN ANA SAMBANDA PANDARASANNADHI v. VELU. 
PANDARAM,.I. L. R., 19 M. 248. 


` The questions that arise are the following :— 
- (1) Has the plaintiff any claim for the establishment of thé 
exclusive right to the management and for exclusive _ 
: S possession ? . 
2) Is the plaintiff barred-from suing for the recovery of 
- the 2nd defendant’s share ? 
(3) Is he barred from suing for the recovery of his father’s b 
half share. ? 
. There is, no question in the case, of ee or mis- 
‘application of trust property. The suit is one. to establish the 
plaintifi’s personal right to the management as.against the Ist 
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defendant, and to recover. the properties from him. It is assumed ~ 
that the plaintifi’s family had the hereditary right of trusteeship of. 
the Kattalai. The plaintiffs grandfether was entitled to the 
trusteeship, with his nepaew. The right of the grandfather was 
descendible to his heirs snd so also was the right of the nephew: 
If the nephew died, leav-ng no heirs, then the grandfather might 
have, as the sole trustee. the right of exclusive management, If 
"the nephew alienated his right of management to another, although 
the alienation might be irvalid under tha decision in Rajah Vurmah 
Valia v. Ravi Vurmah Kunhi Kutty I. G..R., 1 M., 285, the grand.. 
father would not acquire the right so aienated, but the alienor or 
his heirs would be stil en-itled subject te the Law of Limitations. 


In the present case the grandfatker died, succeeded by his 
son. The nephew died, succeeded by he 2nd defendant. and his 
brother since deceased. On behalf of the 2nd defendant and his 
brother their mother alisnated their half right to the trusteeship 
and their right to “joint ‘possession of the properties. We con- ` 
cede that this transfer was invalid. But the invalidity of this 
alienation only entitled the 2nd defendant and his brother to 
sue for recovery of the right of joint management and joint pos- 
session, The act of the guardian wae clearly invalid, and even 
if it was their own act, it would be invalid according to the 
decision of the Privy Coancil in Puran Mal v. Ali Kkan, I. L. R., 
1 M., 235. There world be no estoppel in such a case, for 
the alionor makes no misrepresentaticn; nor, if there was mis- 
representation, would it'raise an-estcppel as the representation 
would relate to a matter of law, namelz, the validity of the aliena- 
tion, and it would-be against public Solicy to defeat the rights 
of the cestui que trust >y any estcprel against a trustee, The 
nephew’s sons in this case would be. entitled to sue within the 
` statutory period. That she statute wold run against a person tg 
defeat the right of management and consequent possession, has 
been held by the Privy Uouncil in Batwant Rao Biswant Chandra 
chor v. Purun Mal Chanbé L. R. 10, I. A., p- 90, which has been. 
followed in numerous céses by the High Courts in India. If 2nd 
defendant’s right is bar-ed, the right st the same time is acquired 
by the person in adverse possession. ‘Bee Jagan Nath Das v. Bir- 
bhadra Das I. L. R., 1€'C., 776, and Subbaramayyar v. Nigama- 
dullah Saheb Ib.18 M., 42. Itis difficult to see how the plaintiff’s. 
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father or himself, can acquire the right of the 2nd defendant, “If 
the 2nd defendant has not lost his right, the plaintiff can only be 
entitled to his half right. If the 2nd defendant has lost his right 
by operation of the statute, he must have lost it in favour of some- 
body, and that is the 1st defendant in this case. ‘The plaintiff cannot, 
therefore, sue to recover more than the joint right of management 
and joint possession. It is impossible to justify the decree of the 
High Court giving the plaintiff the sole possession of the properties 
with the exclusive right of management. 


The foregoing discussion naturally leads to. the next ‘question, 
whether the plaintiff in any event would not be barred from 
recovering the 2nd defendant’s share?. The High Court observes. 
. rightly enough, that “the personal tight of trusteeship is not 

joint, though the rights of trustees against strangers are joint.” 
Here the 2nd defendant’s mother alienated on behalf of the 2nd 
-defendant the right to the trusteeship in, September, 1868. And 
the Ist defendant and his predecessors have held it since then up 
to the date of suit. We have already shown that the Ist defend- 
ant has acquired the right to the trusteeship as against the 2nd 
‘defendant, and that the 2nd defendant has lost it. The learned 
J udges apparently do not dispute this, but they say that plaintiff’s 
father died only in 1884, the plaintiff’s right of action accrued 
then, and 12 years not having elapsed since then, he was entitled 
torecover. They further observe that although the 2nd defendant’s 
mother alienated: in September, 1868, possession did not pass till 
February, 1869, the date of the plaintiff’s father’s alienation. Assu- 
ming this to be correct for the purpose of argument, we are unable 
to see what follows from this. Unless it can be said that the plain- 
tiff's father should.be regarded as the alienor in respect of the 2nd 
defendant’s share also, there is nothing in the fact that Ist defend- 
ant’s predecessor took possession in February, 1869. The Ist 
defendant’s predecessor did not hold possession of the 2nd defend- 
ant’s. half. share under. any claim from the plaintifi’s father, or 
under any title derived from him. It is, therefore, absurd to 
suggest that in so far.as the 2nd defendant’s’ share is concerned, 
there was any act of plaintiff’s father in fraud of the trust. The 
possession, therefore, by the Ist defendant’s predecessor of the 
2nd defendant’s share, whether it commenced in September, 1868 
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or in February, 1869, was adverse to plzintifi’s fathér and (assum- 
ing that he had a right to sue for the recovery of that half share, 
which we have already sLown he had rot, the next day after 2nd 
defendant’s mother’s alienation he could have sued for it,) he would 
be barred by the lapse of 12 years from the date when the adverse 
possession commenced. ` 


The plaintiff would be in no better vosition than his father, for 
whatever would be adverse to him would be adverse to the plaintiff 
also. 


` It is an established rule of law that where possession is 
adverse to a trustee it is adverse to his successor also, and that if 
the predecessor is barrec, the successcr is also barred. Whether 
in the case of an alienasion by an immediate predecessor if he is ` 
barred by the statute, tha successor wil also be barred, is a ques~ 
tion which we will consider under the next head. But there can 
be no question that whe a stranger hclds not under a title derived 
from the preceding trustze but adverssly to him, for example as a 
trespasser, the successor is barred as well as the predecessor by the 
operation of the statute. The principleis the same as that involved 
in cases where the owrer of a limited estate, whether a Hindu 
widow or a Vatandar oz a Ghatwal, capable of representing the 
inheritance; is affected Ly the adverse possession of a stranger, so 
as to defeat the right of the reversioner or the succeeding holder 
of the estate. The prinsiple was fully expounded in a Full Bench, 
decision of the Calcutta High Court by Sir Barnes Peacock in Nobin 
Chunder v. Isvarchandez, 9 W. R., 505, and it has been followed in 


numerous cases. 


The same principle has been éxpotnded in a masterly judgment 
by Justice West in Redhabat v. Arantrav Bhagvant Deshpande 
I. L. R., 9 B., 198, 211 212, 224, 225 and 281. The principle of 
these Assisiond has received “ithe approval of the Privy Council in 
Aumirtolall Bose“ v. Rejonzekant Miter, 1. L. R., 21. A., 118. It 
may be in éases where the holder of the limited estate does not 
represent the inheritarce, the reversinner or succeeding holder is 
only barred by adverse possession fr 12 years after his right 
accrued. Jt has been held in England hat the bar of the tenant-for- 
life does not extinguisk the right of the remainder-man. But ad- 
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verse possession against a tenant-in-tail, who fully represents the 
inheritance because he can bar the entail, bars the remainder-man-. 
in-tail. See olson v. Kaye, 8 Brod. and Bingh., 217. 


In the case of trusts or other offices incapable of alienation, 
although the estate of a particular holder is limited, and the succes- 
sor takes per formam doni, a decree against one binds the succes- 
sors. Jewun Doss Sahoo v. Shah Kubeer-ood-deen 2 M. I. A., 392; 
Prosunno Kumari Debya v. Golabchand Baboo L. R., 2 I. A. 150; 
Smith v. Lord Brownlow, 9 Eq. 241; Philipps v. Hudson, 2 Ch. 
Ap. 243. 


That a right to the trusteeship joint with other people who are 
lawful trustees, can be acquired by adverse possession goes without 
saying. There is abundant authority for saying that a limited 

interest is capable of acquisition by adverse possession—Vide 
` Madhava v. N arayana I. L. RB. 9 M., 244; Sankaran v. Periasami 
I. L. R. 18 M:, 467. In the case of trusteeship itself it was held by the 
High Court of Madras in Nilakandan v. Padmanabha I. L. R., 14 
M., 158, affirmed by the Privy Council upon another point Nila- 
kandhen Nambudirapad v. Padmanabha Revi Varma I. L. R., 
18 M.,1, that one could become a joint trustee with others lawfully 
entitled to trusteeship by mere adverse enjoyment of joint right. 
Therefore, if plaintifi’s father had not alienated his half share, 
but had continued in joint enjoyment and joint management 
with lst defendant’s predecessors, Ist defendant would by the 
Statute have acquired a right to joint management with him, and, 
therefore, with plaintiff also, The fact that pleintiff’s father has 
‘also subsequent to .2nd defendant’s mother’s alienation, alienated - 
his own share, does not prevent the 1st defendant’s possession 
being adverse. 


Looked at from any point of view, the point seems to be clear 
that as regards the 2nd defendant’s- share in the management, the , 
lst defendant has acquired a valid right by the operation of the 
Statute, and plaintifi’s right of action, if any, has become barred. 

We proceed further and contend that even as regards plain- 
tifs father’s share, plaintiff’s right of action is gone. Ina case 
of the alienation of the office of trustee, the alienation is alto- 
gether invalid, Rajah Varmah Valia v, Ravi Varmah Kunhi Kutty 
I, L. R. I. M., 235. Unlike an alienation by a Hindu widow or a 

3 
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Vatandar or Ghatwal hoher which, al:hough it may purport to be 
absolute, is good for the “fetime of the aolder, the alienor is at once 
entitled to recover what nas been alierated on the ground. of the 
utter invalidity of the alienation. Ths cases, therefore, in which 
the reversioner or successor has been held entitled to recover within 
12 years of the accrual o2 his right, hava no bearing on the quéstion. 


The High Court relies on the decisions referred to below. As 
regards the decision in Hahomed v. Ganapati I. L. R., 18 M., 277, 
the lands were the emo_aments of an office, and the holder for 
the time being could valicly alienate them during his life. During 
the lifetime of the alienoz, therefore, there was no possession in the 
alienee adverse to the successor. The moment the succession 
opened, and the plainti=’s right to sae accrued, the possession 
became adverse. Befor= the lapse of 12 years the suit was insti- 
tuted, and the plaintiff was held entitled-to recover. As regards the 
decision in Modho Kooerc v. Tekait Ram Chunder Singh L. L. R., 
9 C., 411, it was held thet the plaintiff -hero was actually barred, 
12 years having elapsed om the date on which the right accried. 
Tt cannot be said that i? the period kad not elapsed, the Court 
would necessarily have Feld that the plaintiff's right of action had 
subsisted. It was unnecessary for the Court to decide the ques- 
tion, and any opinion expressed cannot have weight. As regards 
the decision in Jamal Saxeb v. Murgayc Swami I. L. R., 10 B. 34, 
it appears to have been assumed thai the alienation was valid 
during the alienor’s lifetine. The plairtiff being next in succession, 
there can be no doubt thet he was entitled to sue for the recovery 
of the property within 12 years from tie date of his predecessor’s 

“death. ; | 


As a trustee is entitl=d to sue for ths recovery of that which he 
has alienated the very next moment after the alienation, the posses- 
sion of the office by the alienee at oncə becomes adverse, and it is 
on this ground that after the lapse of tke period the alienor is held 
disentitled to recover, and hot because ke has parted with his right. 
Moreover, the cestui que trust who are entitled to proper trustees, 
are from the moment of the alienation entitled to sue to recover the 
properties from the alienee on the ground that he is not the lawful 
trustee. Section 10 of tha Limitation éct will not have any appli- 
cation to cases’ where the suit ig merely to recover the trusteeship 
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Limitation, therefore, must run by reason of the adverse ‘possesion 
both against the alienating trustee and his successors. Sere 


The article of the Limitation Act which would apply to the case 
is Art, 124 or 144. Whichever article applies, the 8rd column makes 
use of the words “ defendant” and “ plaintiff”. Section 8 of the Act 
defines “ plaintiff ” as including “any person from or through whom 
the plaintiff derives his right to sue,” and the word “defendant” 
as including “any person from or through whom the defendant 
derives his liability to be sued.” It has been held, however, that 
a reversioner, although he does not derive his title from the widow 
is yet sufficiently represented by the widow to justify the statement 
that he claims from or through the widow. And a Hindu son, who 
is jointly entitled with the father, is also loosely said to claim through 
the father. This definition has not been held to preclude the 
possession against the father or the widow being held to be adverse 
to the son or the reversioner. The plaintiff would include his pre- 
decessors in office and the 1st defendant, likewise his predecessors. 


The trustee for the time being represents: the estate and the 
right of the successor does not come into being before the death 
of the predecessor, or merely by reason of the alienation. Notwith- 
standing, therefore, the alienation, the right of the alienor lawfully 
subsists, for he would be entitled to sue for recovery the next 
moment. And the principle that what is adverse to one trustee is 
adverse to the successor, and when the predecessor is barred the 
successor is likewise barred is applicable. It is possible to contend, 
however, that the aliention of the trusteeship is in fraud of the 
successor, and it should not be competent to the fraudulent alienor - 
by allowing the statute to elapse, to bar the right of the successor, 
for, that will be taking advantage of one’s own wrong. 


It may be said that if the trustee for the dine being alienates the 
office, and the alienee is in possession, he thereby renders himself 
- less capable of representing his successors, or of protecting their 
right by a hostile action against such alienee. But he no more fails 
to represent his successors than in cases of adverse possession begin- 
ning in trespass, the trustee for the time being, who is lukewarm or 
indifferent to the interests of the trust fails to represent it or to bar 


the right of the successors by allowing the statute to run against - l 


himself. There is no legal impediment to the alienating trustee - 
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l suing to recover the office from the añenee, and he is as fully 
clothed with all rights appertaining to the office as any of his suc- 
cessors. It, therefore, folows that whether the possession of the 
office by a stranger was derived from ths lawful trustee or had a 
hostile origin, the succeser is barred when the alienor is barred. 
As observed in Nilmony Singh v. Jagabandhu Roy I. L, R., 28 
C., 545, “each succeediag manager or trustee does not get a 
fresh start as far as the qazstion of limitation is concerned upon the 
ground of his deriving tide from the former manager.” In that 
case 12 years had not elapsed from the time that the plaintiff’s right 
accrued, but the ‘period having run against the predecessor who 
made the invalid alienaticn, the plaintiff was held barred. 


TRANSLATED FEDM THE- MADANA PARIJATA. 
UHAPTER VII. 
Partition of herizage. ° 


As divided coparcenars only are eatitled to perform sraddha 
separately, partition of haritage is described after the chapter on 
sraddha. 


Here Narada says :—“ That department of law which treats of 
the division of the paternal wealth by the sons is called by the 
wise Dayabhaga or partition of heritage.”! Commentary :—The 
word paternal is illustratively used of tae grandfather. The word 
tat is an adjective qualifying the noun shrough the verb. l 


There are four pericds for partito Oneis when even though 
the father be alive he cesires partition. Another period is when 
the sons desire it though the father be unwilling, provided the 
mother is past’ menstrcation and the father does not like the 
face of women and is nox desirous of wealth. Another is when the 
sons desire it and the fatzer is old, addicted,to vice and affliction with 
incurable diseases though the mothe? is not past menstruation and 
the father is unwilling The other 5 when the father is dead. 
Of these Yajnavalkya stsies the first case thus : “ If the father makes 
a partition, he may divides his sons according to his pleasure. He 
may give the eldest the Dest share ar make all equal shares.””? 


(1) Narada, XIII, 1. i . (2) Yajnavalkya IL, 114, 
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And partition among the eldest, &c., is thus shewn by Manu:— 
“The deduction in favor of the eldest is a twentieth part and the 
most excellent chattel of all; a half of that to the middlemost and a 
fourth of that to the youngest.”! Commentary. The meaning of this 
text is:—A twentieth part of the partible wealth and what is most 
excellent of all the partible chattels should be given to the eldest. 
A fortieth part and one middling chattel to the middlemost and an 
eightieth part and the worst of all the chattels to the youngest. 


They should equally divide and take the wealth that.is left after 
these deductions are made, There are many other similar texts of 
Gautama and others laying down, an unequal division. They are 
not quoted here for fear of swelling the book. ‘hough unequal 
division is thus established by the Shasters, still as itis abhorred by 
the world, this mode of division is not enjoined. to be practised on 
account of the text which says: ‘‘That which does not lead to 
heaven and is abhorred by the world, one should not practice though 
it is a virtue.”? The Smriti says :—‘‘ Just as the practice-of Niyoga 
and the slaying of a barren cow are not now allowed, so partition 
with deductions is not now found.” 

If, however, the father by chance makes an unequal partition it 
does not become void ; so says Yajnavalkya. “ A legal distribution 
made by the father among sons separated with greater or less shares 
is pronounced valid.”4 Commentary:—If legal, i.e., not divorced 
from law, then it cannot be annulled. This is the meaning. Itisin 
effect said that if it is illegal, it becomes void. 

Accordingly Narada also says :—‘ A father who ‘acts contrary 
to law has no power in the distribution of wealth.”’s 

But where there is no abhorrence of the world to an unequal 
division, there unequal division certainly takes place as Narada says 
“A father making-a partition may take two shares for himself.’””* 
Commentary :—This also applies to the person making a self acquisi- 
tion, : 4 a 

So Vasishtha says :—“ But he among them who acquires wealth 
himself shall take only two shares,” Among: them, i.e. yams those 
entitled to share, the paternal uncles, dc. 





(1) Manu, IX. III, (4) Yajnavalkya, II, 116. 
(2) Anonymous. : ` (5) Narada XIII. 16. 
(3) Anonymous. , (6), Narada XIII, 12, 


(7) Vasishtha XVIL 61, 
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Narada after saying ** They shall divide the wealth equally,” 
states the second case thus: “ When the.mother’s menstruation has‘ 
ceased and the sisters haze been married and when the father has 
turned away from sexual Snjoyment and his desires have ceased”? 
Commentary :—Prattésu] married. Ramanam] sexual ete 
The meaning is ““ when his desire for sexual enjoyment has ceased ” 
[desires] regarding wealth. Sankha states the third case thus :— 
« When the father is unwiling, partition may take place if he be old, 


79 Commentary :—Per- 


perverse in mind and afflicted with disease. 
verse in mind] addicted tc vice. Yajnavalkya states the fourth case . 
thus — Atter the parenis let the sons divide the wealth and the 
debts equally.”? Commeztary:—After parents] after the death of 
the father and mother. The wealth, &.,] The meaning is that 


they shall divide the paternal wealth and debts equally. 


The same author sta-es a distinction when the sons themselves 
make a partition after the father’s death or during his life when he 
is subject to the taint of dagradation, &c.. “ The uninitiated must be 
initiated by those alreacy initiated, as also the sisters by giving 
them a fourth part of ther own shares.”* The meaning is that par- 
tition should after initiating uninitiated brothers and sisters, i.e., 
performing their sacraments ‘up to marriage inclusive. The mean- 
ing of “As also, bro,” is that the unmarried sisters should be 
married and should be given a fourth share of their own respective 
shares. By their shares is meant “ the shares which the sons 
of the various castes wculd be entitled to. Under the subsequent 
text they shall have from three, two and one shares, etc.” ‘The 
following is the mode of division :—A Bramhin has one wife, a son 
and a daughter by her. Here the father’s wealth should be divided 
into two shares, one of, these shares sould be divided into four 
parts. After giving tLe daughter a fourth part, the son shall 
take the rest. When shere are two sons and one daughter, then, 
the father’s wealth skould be divided into three shares, one 
of these shares shoul be divided into four shares. Having ` 
given a fourth share to the daughter, the sons shall equally divide ` 
and take therest. The same should be inferred when there are 
more than two sons anc two daughters. If there be one son and 
two daughters, then the father’ s wealth should be divided into three 


(1) Narada XIII, 3. . | (3) Yajnavalkya II, 117. 
(2) IL Cole. Dig. |, ($) Ibid, IL 124, 
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` shares. One of thése shares should be divided into four parts, 
-- Having given éach of the daughter a fourth part, the son shall 
. take all the rest. This should be the rule of division adopted 
where there are sisters and brothers of the same caste unequal in 
number. The following rule shouldbe applied where there are 
brothers and sisters of different castes equal or unequal in number. . 
Thus when a Brahmin has wives of all the castes, Brahmin, &c, and 
his Brahmin, Kshatriya, Vaisya and Sudra wives have each a son ` 
and daughter and where the Brahmin has thus eight children, four 
male and four female then the issue of the Brahmini wife take eight 
shares, the issue of the Kshatriya wife six shares, the issue of the 
Vaisya wife four shares and the issue of the Sudra two shares, 
Thus having divided the whole wealth into twenty shares the 
daughter of the Brahmini should be given.a fourth part of the four 
shares which represent the share of a son of her caste. To the 
daughter of the Kshatriya should be given a fourth part of the 
three shares which represent the share of a son of her caste. To 
the daughter of the Vaisya should be given a fourth part of the 
two, shares which represent the share of a son of her caste. To 
the daughter of the Sudra wife should be given a fourth part ot 
the one share which represents the share of a son of her caste. 
Having thus given, the sons of the Brahmini, the Kshatriya, the 
- Vaisya and the Sudra,wives should put together the rest of the wealth 
and divide and take it in four, three, two and one shares respectively, 
Where the brothers and sisters are unequal in num Ler, then having 
divided the whole wealth into as many shares as there are brothers 
and sisters according to the rule “they shall take four, three, two 
and one shares respectively,” the sisters should be given a fourth 
part of the share due to a son of her caste. Having so given, the 
remaining shares should be put together and should be divided 
among the sons in four, three; two and one shares respectively. The 
rule should thus be understood. Some, however, think thus: 
Having given the maiden daughters a fourth share according to the 
` rule above laid down, their marriage must be performed with such 
wealth alone. It is not that they should be married out of the 
common wealth and that they should be, subsequently, given a fourth 
share. This opinion should be rejected as Medhatithi, the 
author of the Mitakshara, and others do not incline to that view, 
Or the question may be {determined with reference to the practice 


2 
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in different countries. Tae periods of partition and what arose in ` 
that connexion, these both have been described. Now primary and . 
secondary sons are described in order to show the rule of succession 


to the heritage. 


„On this point Yajnavaikya says :—“ The legitimate son (aurasa) 
“is one procreated on the lawful wedded wife. Equal to him is the 
` gon of an appointed daugh-er ; the son of the wife is one begotten on 
wife by a kinsman of her ausband or by some other. One secretly 
produced. in the house isthe son of hidden origin. A damsel’s 
child is one born of an unmarried woman. He is considered as 
son of his.maternal grandsire. A child begotton on a woman 
whose first marriage has rot been consummated or on one who had 
been deflowered before marriage is called the son of a twice married 
woman. He whom his fasher or his mother give for adoption shall 
be considered as a son given. A son bought is one who was sold by 
his father and mother. A son made is one adopted by the man 
himself. One who gives himself is self given. A child accepted 
while yet in the womb is one secured with a bride. He who is 
taken for adoption having been forsaken by his parents is a desert- 
ed son. Of these the next in order in the absence of all the preced- 
ing is heir and giver of the pinda. This rule is stated in respect 


of sons equal in caste.” 


Commentary :—The virtuous wife is one belonging to the same 
‘caste and married in legal form. ‘The son born of her is aurasa 
He is primary. So also the son begotten on a wife of the same caste 
married in the Asura and the succeding forms, so the Murdha- 
vasikta, Ambastha, andthe Parasava the same as Nishada, sons 
begotten by.a Bramhin Jn his wives in the order of castes, such as 
- the Kshatriya, &c, the Mahishya and Ugra, sons begotten by a 
-Kshatriya on the. wives if the Vaisya and Sudra castes, the Karana 
son begotten by a Vaisya on a Sudra wife, all these are certainly 
Aurasas. Putrikasutah] Either the appointed daughter herself 
regarded asa son or tha son of the appointed daughter. Hither 
way the Putrikasuta -s equal to him i.e. the Aurasa. So the 
Bvyamushyayana (the con of two fathers) is the awrasa son of his 
procreator. The Kshetraja (son of the wife) is one begotten on the 
wife under the Niyogs rules by one of the same caste or gotra 


(2) Yajaavalkya, II, 128—3, 
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core 


sapinda .or her husband’s younger brother. The Gudhaja or son 
of hidden origin is one begotten in secret on a woman by some, 
unascertained person of the same caste in her husband’s house. By: 
some unascertained person] ‘This is from ithe stand point of the: 
husband, not of the wife. The knowledge of the person belonging 
to the same. caste is possible because the fact of it is known through, > 
the wife. Where owing to sexual intercourse with aman under, 
compulsion. or in secret even she does not know his caste, the son. 
born of it bears only the name of Gudhaja but does not attain 
the status of the Gudhaje previously described. The son begotten’ 
on a maiden by a man of the same caste is called the damsel’s son. 
He is the son of his maternal grandsire if she is unmarried. arid: 
stays under.her father’s roof. If she has been married; the e son 
then belongs to her husband. 


Accordingly, Manu says :—“ That son whom a maiden in her 
father’s home begets in secret, let one call him the damsel’s son’ 
by name, belonging to the damsel’s husband.”’! Commentary :—~ 

` Because the word husband is used, it should be understood 
that the-son belongs to the husband if she has been married 
and to the maternal grandsire otherwise. The twice ~ married 
woman is of two soris—the virgin and the deflowered. Ong 
begotten on her by a man of the same caste is called Pu- 
narbhava. The Dattuka is also of the same caste; for Manu 
says: “He whom his father or mother gives during distress 
and with water, being of the same caste and affectionately disposed 
should be known as the son given.”? Sadrisam] of the same caste: 
Mother has power to give only in distress when the husband ‘is 
dead or is absent. Similarly, the father has power only in 
distress when the mother is dead or is subject to lunacy, &c. Or, 
both have power only whan acting together. As the expréssion “ in 
* distress” is used, it is inferred that in the absence of distress, the 
son should not be given. If given in the absence of iaresn sin 
attaches to the giver and not to the receiver. = 


: An only son should not be given or taken. . So Vasishtha says 
“ But let not one give or take an only son.” ` 


Similarly, the eldest son also should not be given. 








(1) Manu, IX, 170. i (2) Ibid., IX, 168. 
wr (3) Vasishtha, XV, 8. a % 
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Vasishtha thus lays dawn the manner of taking a son: “One 
desirous to adopt a son, sãould convene his kindred, inform thé 
king, perform the homa with.vyahritis, in the middle of his dwell- 
ing, and shall only take one whose relatives are not far off and who 
is nearest among his relatives.”! Nivesanasya] of his dwelling. The 
expression “ whose relatives are not far off” is used for the purpose 
of prohibiting the taking ofone who is very much removed by coun 
try and language. This ru_e should be applied mutatis mutandis to 
the son bought, to the son eslf-given and to the son made. The son 
bought is one of the same caste not being an only or the eldest son 
sold in distress by his fataer and mother together as previously 
laid down or by either of fhem. As for what has been stated by 
Manu: “He is the son benght whether sequal or unequal, »3, that ` 
is intended to mean equal cr unequal by good qualities and not by 
caste, such- as, Brahmin, dc, The son made is one who is taken for 
a son by one anxious to have a son, he being devoid of parents and 
induced to become his sor. by. show of wealth,.&c. The son self” 
given is one ‘who being dither devoid of parents or forsaken by 
them seeks one and exclasms: “I shall become thy son.” Here 
also he must be of the same caste. The son received with a preg- 
nant bride is one born of the pregnancy of a woman married while 
pregnant, if the pregnancy was due to a male of the same caste. 
One who being forsaken br his father and mother is taken for a son 
by a person of the same 2aste is called a deserted son, Here the 
author shows the order of succession by the following portion of the 
text, “ He is the giver of the pinda and taker of the wealth, &c.” 
The author next says thai this applies to sons of the same caste 
(with the father) by the flowing portion of the text: ‘This rule 
has been stated by me in ~espect of sons of equal caste.” ‘Though 
the sons of the wife, &., may have been begotten -by males of a 
superior caste still they retain their appropriate name; but do not, 
attain to the rank of sons begotten by males of the same caste be- 
cause the clause “This has been stated in respect of. sons of equal 
caste” has a restrictive force. If begotten by men of inferior caste it 
should be distinctly understood that they are contemptible, being 
born in the inverse order : Pratilomaja).: The damsel’s son, the son 
of concealed, birth, the scm received with the pregnant bride, and 
the son of the twice-marri-d woman are said to be of the same caste 


(1) Ibid, XV, 6. + (2) Mana, IX, 174, 
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through their-procreator’s and not by their own nature ; for, they 
being sons of unchaste wife and widow are themselves - excluded 
from the pale of caste. 


If after the making of an nappa dangin an aurasa son is ` 
born, then Manu states a distinction. “ If subsequent to the making- 
of an appointed daughter a son is born, division in that case aa | 
be equal ; -for women have no right of primogeniture.”? . 


Katyayana j says: “If an aurasa is born thé othér sons take a 
fourth share if of the same caste ; “but if of different caste they get 
only food and raiment.”2 Of equal caste] the son of the wife, the 
adopted son, the son bought, the son made, the son self-given, and 
the deserted son. Of different caste] the damsel's son, the son of 
concealed birth, the son received with the pregnant bride and the f 
son of the twice- married woman. 


' As for the text of Vishnu: “But the dameel’s -son, the son 
of concealed birth, the son received-with the pregnant bride, the son 
of the twice-married woman, all these are contemptible and-do never 
obtain share of the father’s wealth, ”? that is intended to prohibit 
the taking of a fourth share by these where thare is an aurasa son. 
In default of the aurasa son, &c., even the damsel’s son, é&c., certainly 
take the whole of the father’s ‘wealth according to the text. “The 
next in order in default of the preceding.” This is Vijnanesvara’s 
view. This order of succession laid down by us here is also laid 
down in the Dayabhaga chapter of the Subodhini a commentary on 
Vijnanesvara’ s work. 


Regarding one who ‘hig entitled to a | shate does not wish to 
take it either from lack of | avarice, &c., or from ability to earn for 
himself, Yajuavalkya says: ‘ One who is able (to’ earn) and not 
desirous (for partition’) should be separated by giving him some 
trifle.”4 Something- however valueless should be given’ and partis 
tion should be made; and this is enjoined in order thai his sons, &o.; s 
may not subsequently claim a partition. 


Tn respect of the Dyana hg ayan (the s son of iwo, fathérs) the 
author lays down 4° special rule., “The son begotten uxider the 
Niyoga rules by a sonless man on the wife of another is legally 


(l) lbid, 1X, 134, (3) Not found. P 
(2) Il, Oole. Dig. ~. (4), Yajnavalkya II, 116, 
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‘the taker ‘of the wealth of both andhe giver of the pinda.”! 
"When the owner of the seed being himself sonless enters at the 
time of supplying the seec into the special contract ‘the son born 
hereof-shall belong to us both,’—it is only thén that the- son takes 
‘the wealth of the owners of both the seed and the soil. In the 
‘absence of a special contract, he takes the wealth only of the owner 
of the soil. ; 


- Regarding the son bee subsequently to partition, Manu says :— 
But the son born after partition takes only the paternal wealth.”? 
‘The word pitryam-is an ekzsesha compound and means ‘ belonging to 
the father and the mother. Accordingly, it is also said :— What is 
acquired by the father himself after division with his sons all that 
belongs to the son born ater partition and the sons, born before it 
are declared powerless ovar such wealth?’ Tt is also said: “ Or let 
him divide equally with those who may have been re-united with 
him (father).”4 “The meaning is, that the son born subsequent to 
partition shall share equally with others who after partition were 
reunited with the father. 


_ On the question hew. share should be ‘allotted by the other 
brothers to the son born subsequent to partition of the mother or 
the brother’s widow whose pregnancy was not manifest at the time 
| of the partition, Yajnava-kya says: “ His share should be allotted 

put of the visible wealth corrected for income and expenditure.”® 

t Tadvibhaga’| his share. Here ‘his’ refers to the son born after 

partition in the manner previously stated. ‘ Drisyadva? the par- 

ticle ‘va’ here is used “or the purpose of emphasis and means, 

‘certainly.’ Of what visib e wealth ?] Of the visible wealth corrected 

for income and expenditure. Income is gain derived from agri- 

culture, &c., in respect cf their shares obtained at the partition. 

Expenditure is what is incurred of necessity to discharge the 

father’s. debts, to main-ain the family, &c. Having added thé 
“share and income and subtracting from it the expenditure incurred, 

the brothers should eaca give out of their own wealth, portions 
in fair proportion, to the son born after partition so as to make his 
share equal to their.own. This is the meaning. If the pregnancy 
of the mother or the brosher’s widow be manifest, partition should 





"tae (t): Anonymous. : ii (3) Brihaspati. YAK, 19. 
(2) Manu, LX, 216, (4) “Manu, TX, 216, 


(€) Yajnavalkya, IS. 122. 
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be ‘made after their- confinement. For, Vasishthd says !— Now 
partition among brothers to await till childless women beget sons.”? 
‘The meaning is, that partition-should be made after confinement of 
„childless women whose pregnancy. is manifest. 


When ornaments, &c., are given by the father or the mother 
‘after partition to the” divided son, the son born after partition 
should not prohibit it. Accordingly, the holy sage says: “ What- 
‘ever is given to any of the sons by'the parents becomes his exclusive 
wealth?’? ` Whatever is given by the parents to any of ‘the songs: 
before partition also’ becomes his exclusive wealth by parity ‘of 
reasoning. Hense, when anything i is given to one, none other 
should prohibit it. 


Next, partition among sc sons is unequal i in 1 caste, ‘Here. Yajnavalkya, 
says:— The sons of a Brahmin in the order of castes shall take. 
four, three, two and. one shares; the sons of a. Kshatriya, three, 
two, and one shares; the sons of a Vaisya two and one shares. 2? In 
the order of castes the sons of a Brahmin begotten on wives of 
Brahmin, Kshatriya, Vaisya and Sudra castes, respectively, shall ` 
take four, three, two and one shares. The son of the Brahmini wife 
takes four times the share of a Sudra; The son of the. Kshatriya 
wife takes three shares because he is inferior to the Brahmini’s son , 
by. a fourth; the son of a Vaisya wife takes two shares as he is 
inferior to a Brahmini’s son by a half; the.son of. a Sudra wife . 
takes a share. The.sons of a Kshatriya begotten on wives of the 
‘Kshatriya, Vaisya and Sudra castes, respectively, take three, two and 
one shares. The son of a Kshatriya begotten on a Kshatriya wife 
takes three shares because he isa degree inferior to the son begotten 
bya Brahmin, an a Brahmini wife; the son of a Kshatriya begotten 
on a Vaisya. wife two; and the son begotten ona Sadra wife takes 
one. Vidjas). sons begotten by. a, -Vaisya on ‘his wives of the 
Vaisya and Sudra caste.. The plural number-in Vidjas , has refer- 
ence to the possible plurality of the sons and not to the plurality of 
the. husbands, of the wife. The son of a Vaisya begotten „on a 
Vaisya wife takes two shares, because he.is inferior to the son of a 
Brahmin begotten on a Brahmini wife bya half, and the son begotten 
by a Vaisya on a Sudra wife takes one share. In this manner, the. 


(6) Vasishthe, XVI, 41. i (7) Not found. l 


(8) Yzjnavalkya, I, 125. 
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rule should be applied Sng the sons be. equal or waana) in 
number, 


The sons of a Brahmin begotten on his wivés of the Kshatriya 
and other castes shall not take land acquired by acceptance of gift. 
So the Sastra says :—“ Laad acquired by acceptance of gift shall not 
(be given to the sons of tha wife of Kshatriya and other-castes. Even 
if the father give it to tkem, the son of the Brahmini may resume 
it when he is dead.” £s the word “ Acceptance of gift” (Prati- - 
graha) is used they take land acquired by purchase, &c. So “ the 
son begotten by a twice-Lorn on a Sudra wife does not take a share 
inland.” The meaning is, that the son of a Sudra wife begotten 
by any of the twice-borr do not take shares in land acquired by 
acceptance of gift, purchase, &c. As for this other text which pro- 
hibits the giving of any chare to the son by a Sudra wife, viz.: “The 
son by a Sudra wife does not share in the wealth of the Brahmin, 
_-Kshatriya and Vaisya. Whatever his father may give him, that alone 
shall be his wealth.” ‘ Thasis intended ta lay down that no share shall 
be allotted at a partition to the son by a Sudra wife where his father, 
during his lifetime, had given him something. But where nothing 
had been given by the father, his right to share certainly- subsists. 


Yajnavalkya lays down a special rule in the case of the son be- 
gotten by a Sudra on a -emale slave. “Even the son begotten by a 
Sudra on a female slave shall obtain a share atthe father’s choice. 
But when the father is dead let his brothers make him the pattaker 
of half a share. If brotherless he takes the whole in default of the 
daughter’s son.”? Kan-atah] at the father’s choice, he may take a 
share. That is, he has a share if the father give him one. The 
drift is, that the sons by married wives shall give him a half of 
- their share. If brotherlss, ¿.e., having mo brother born of a married ` 
wife, he shall take the whole paternal wealth if there are no daugh- 
‘ters of married Wivés ar their sons. If there be, the son of fhe 
female slave gots only a half share.” Since the Sudra is specially. 
named the conclusion. 5 that sons begotten by a twice-born on the 
‘female slave do not in any. manner obtain shares but are sale 
only to food and raiment. 

S. SITARAMA SASTRI. 


(L) Brihaspati, XXV, 30. (2) Yajnavalkya, II, 138 and 184. 
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NOTES OF INDIAN CASES. : 


Ittappan v. Parangodan Nayar, I. L B., 21 M., 291. The 
defendant had a contract of renewal of a mica and, continued i in 
possession having paid the renewal fee. Butno fresh demiso had been 
executed, Upon the jenmi suing to eject, the Court dismissed ‘the 
plaintiff's claim. Without a registered instrament defendant could not 
acquire the mortgage right. But he had a contract entitling him to the 
document, and although the legal estate had not passed to the defend- 
ant in the absence of a document, he was .entitledf in equity to resist 
the plaintiff's claim for possession, It appears to us that the dictum in 
Papireddi v. Narasareddi I.L.R., 16 M., 464, has been rightly dissented 


from. 


Balwant Singh v. Radi Kishori, I.L.R., 20 A. 267. Our readers 
may remember the question that was raised before the Allahabad H igh, 
Court of the validity of the appointment of Mr. J ustice Burkitt. He was 
appointed by the Local Government whose power is, restricted to provi- 
sional appointments wpon the happening of a vacancy. The appointment 
in his case was made many years after the vacancy had occurred. The 
Allahabad Court was of ‘opinion that the appointment could not fall 
within the wording of the Letters Patent, but they refused to consider 
it invalid, because there might be some authority unknown to the 
Judges which might render it valid. The Privy Council have now 
expressed their opinion that there is-no limit of time within which the 
Local Government was bound to make the appointment. Whether this 
interpretation is justified by the language or not, it is undoubtedly a more 
satisfactory conclusion than that of the Allahabad High Court, Though | 
the decision in Queen- Empress v. Gunga Ram I. L. R., 16 A. 136 was re- 
ferred to-in the course of the argument, the judgment of the Judicial 
Committee makes to reference to it. 


`-- Kamrak v. Sundar Nath, LL.R., 20 A. 299. There can be no 
doubt that upon an application to sue in formå pauperis, the Court ‘is 
competent to determine whether the allegations made show a right to 
sue. Clause c. of S. 407 no doubt adds “in such Court.” We do not 
think stress should be laid on those words. It is not competent, how- 
| ever, to the Court to enquire whether the allegations.are true. Such an. 
enquiry would involve the determination of the suit itself upon the 
merits. The cases of Vijendra Tirtha Sami v. Sudhindra Tirtha Sami, 
LL.R., 19 M., 197 and - -Chattarpal Singh v.-Raja Ram, Ib. 7 A., 661, en- 
tirely upeat the conclusion ‘of the Court: In the case under notice 
some vague’. allegations of a claim under law and custom were made 
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which, upon the examinatioz of the party, turned ont to be insufficient 
to constitute a cause of action. ~ = 


Chunni Lal v. Harnem Das, I. L. R., 20 A., 302. An application 
for sale of property in exesation of a morigage decree is held to fall 
within Art. 179 of the Limitation Act. ‘The Calcutta Court has held 
the view, see Porésh Nath Mojumdar v. Remjodu Mojumdar, I.L.R., 16 
O., 246 and Ajudhia Pershas v. Baldeo Singh I.L.R., 21 C., 818, that it is 
competent to the decree-hoHer to apply | for an order absolute at any time, 
This would seem to be the proper view under the "Transfer of Property. 
Act. If itis regarded as an application for execution, the view enan- 
ciated in the case under nós:ċe, following Oudh Behari v. Nageshar 13 A., 
278, would appear to be cocrect. In the absence of any provision of the 
Transfer of Property Act, shere can be no-doubt as to what view should 
be taken, as in the case of =very other conditional decree the application 
would be one for executior. We do not think this has been altered by 
the language of the Act, The Act, ‘no doubt, requires that an order 
absolute should be obtained; but there is nothing in the Act to prevent 
its being regarded as in’ez2cution of the decree. See also Hlayadath v. 
Krishna LLR, 13 M., 26°. i i 


Daya Kishan v. Naxhi Begam, I.L, R., 21 A., 304. Thereis no 
doubt, as laid down in this vase, that an application ander S. 206 to bring 
the decreefinto conformitz-with the judgment is not one to take a step 
in aid of execution and, therefore, cannot extend the period of limitation. 
But if execution is applied for as regards that portion which is amended, 
we should then imagine znat the time would run from the date-of the 

amendment, that is to saz, time runs fram the date when the right to 
l apply accrues. We recognize a difficalty in applying Art. 178 to cases 
of execution, but no other course is apparently possible. See Muhammad 
Suleman Khan v. Muhamad Yar Khan UL.R., 17 A., 39. 


Sha Muhammad Ehan v. Hanwaat Singh, I. L, R., 21 A. 311 
In the case of partition its, there are generally two decrees, one the 
preliminary decree, and’ =ne other the firal one. It has been held, And, 
wo think, rightly, that ar. application to determine the amount of mesne 
profits is not one in execction, but one which may be made at any time 
after the passing of the irst decree directing the determination of the 
amount of mesne profits in-execution. Se Dildar Hossein v. Mujeedunnisa, 
I. L. R., 4 O., 629 and Ezran Chand v. Boy Radha Kishen Ib, 19 Q., 132. 
On the ialog gy-of thess-decisions it would seem to be right to hold ag 
in Dwarka Nath Misser. Baimdra Nath Misser I.L.R., 22 O., 425, that 
where a preliminary decree-is passed declaring the alaren of the respec= 


“PARIS K & XI] -THE MADRAS LAW JOURNAL. ` 485 


tive parties, an application for delivery after division by metes and 
bounds is not one for execution. An interlocutory decree for partition 
is no doubt final for the purposes of an appeal, see Dulhin Golab’ Koer v. 
Radha Dulari Koer Ib. 19 C., 463, but that finality does not preclude the 
application for division and ‘delivery being regarded as one for the pass- 
ing of a further decree, Nasarat-ullah v. Mujib-ullah I.L.R., 13 A., 309, 
See, however, Jamsang Devabhai v- Goyabhat Kikabhat Ib. 16 Be 408, 


Haji Syed Muhammad v. Gulab Rai, L L. R., 21 A. 345, It 
appears to us doubtful whether the decision in this case is correct. Tho 
facts of this case are somewhat peculiar. By a previous decree between 
the parties the defendant's right to build upon the land had been nega- 
tived. But in contravention of this direction. the defendant built and 
the plaintiff objected and brought a suit fora mandatory injunction two 
years after the building was complete. There was no acquiescence in 
the case disentitling the plaintiff to the relief asked for. But the learned 
Judge, on the analogy of the case in Benode Ooomaree Dosse v, Soudamt- 
ney Dosse, 1.L.R., 16 C., 252, which was a case of the erection of a build- 
ing upon one’s own land in violation of an easement of light and air, 
holds that the plaintiff was not entitled to the injunction as he came in 
late. ‘It appears to us that the analogy is not sound, : 


In.the Calcutta case there was an undoubted right to build, and the 
question merely was whether the building amounted to an intorference 
‘with the easement. |The principle upon which mandatory injunctions 
are granted in such cases being. that the existence of the building is 
detrimental to the comfortable occupation of the dominant premises, in- 
ection for a considerable period is taken to be evidence that removal of 
the building is not a necessary relief, but damages would be adequate 
compensation. But where there is no right to build at all, it appears to 
us that the analogy fails. 


Thaku. Prasad 4 v. Gaya: Sahu, LL.R., 21 A. 349. A judgment- 
debtor made a lease of property against which there was a mortgage- 
decree for sale. Whether the provision of S. 52 of the Transfer of Pro- 
perty Act applied in terms or not, there’ can be no doubt that the aliena- 
tion is void as against a decree- holder’ s rights under his decree. 8. 276 
of the Code provides-against the validity of alienations of attached „pro-- 
perty: and S. 52 against property. which is the subject of a contentions 
proceeding: ‘The same principle applies to the case under notice. 


` 


te 
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SUMMARY OF RECENT CASES. 


Criminal Procedure Code (1=82), 8. 3886—Fine—Realization of fine by sale 
of property belonging tc 2 person other than the convict-—Suit by owner 
of the property sold aga ‘ast the Government—Liability of Government 
— Regulation No. XI o7 1882, S. 388—Regulation III of 1793, S. 1— 
Act No. XVIII of 185G 8. 1—Statute 21 and 22 Vic., Chap. CVI, S. 
65—Statute 23 and 24 Tic., Chap. XXXIV. 


The Secretary of State for India v. Sukhdeo. 


A was sentenced, on conviction of en offence under the Indian 
Penal Code, to pay a fine. Proceedings under S. 386 of the Code of 
Criminal Procedure (1882) “were taken to realize the fine inflicted on A, 
and certain movable property, supposed to belong to A, was sold for the 
sum of Rs. 5-15-6. The property thus sold really belonged to B, A’s 
father, who thereupon file= a suit against the Secretary of State for 
India in Council, praying £ the restoration of the said property, or for 
the recovery of Rs. 10, its £-leged value. 


Held by Blair, J.—Thes the order of the Magistrate for the sale of 
particular chattels, made uxder the circumstances of this case, was not 
a judicial proceeding. withix the meaning of Act No. X of 1882, and was 
not the proper subject o: criminal revision; that the remedy of an 
aggrieved third party was Ly suit; that such a suit would not lie against 
the Magistrate, but could be majalaran against the person in whose 
possession the goods were “ound; but that no such suit would lie against 
the Government, the Government not being primarily liable for a 
wrongful act done by an ofcer of the Government, not in obedience to 
its commands, but in thé insended performance of the duties cast upon 
. him by law, and no ratifeation of the act of the Magistrate in ‘the 
present instance being proved, even if, under the circumstances, the 
Government could in law ratify the act so as to make itself responsible. 
Bukhooree Singh v. The Gcvernment (8 W. R., O. Ra 207); Kedernath 
Mookerjee v. Parbutty Petzikar (2 W. R, C. R., 267), The Queen v. 
Chumroo Roy (7 W. R., Oz. R., 35), In re Chunder Bhon Singh (17 W. 
` R., Cr. Re, 10) ; Queen-Empress' v. Shecdifinl Rai (I. L.R., 6 A., 487); 
Forester v. The Secretary of State for India in Council (12 B. L. R., 120); 
Raja Saligram v. The Secrefary of State (12 B. L. R., 167); The Secretary 
of State in Council of India~. Kamachee Boye Sahaba (7 M. J. A., 476) ; 
The Secretary of State for Tadia in Council v. Hari Bhanji (I. L. R., 5 M. 
273); Nicoll v. Glennie (1 4., and 8. , 588); Lewis v. Read (18 M. and W. 
884); Tobin v. The Queen -16 CO. B., N. S., x310); and Buron v. Denman 
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(2 Ex., 167), referred to, Nobin Chunder Dey v. The Secretary of State 
for India (I. L. R., 1 C., 11); and the judgment of Spankie, J., in Kishen 
Ohand v. The Seeretary of State for India in Qouncil (I. L. R., 3 A., 829), 
dissented from. 


Held by Aikman, J. :— 


(1) That the plaintif had no remedy open to him in the Criminal 
- Courts. 


(2) That the action of the Magistrate in seizing and selling the 
plaintiff's goods was not an act of State, into the legality of, which | 
Municipal Courts were precluded from inquiring. 


(3) That al though the Crown is not liable for the illegal acts of its. 
Servants and cannot be called on-to pay compensation or damages for 
such acts, it can be held liable to make restitution, but only to the ex- 
tent by which it has benefitted by the illegal acts. 


(4) That in the case of property seized and seid under 5. 88 
or 8. 386 of the Code of Criminal Proceduré a claimant may proceed 
against the purchaser, but this does not prevent his -proceeding against 
the Crown if he prefers to do so.. Bukhooree Singh v. The Government 
(8 W. R., O. R., 207); The Queen v. Ohumroo Roy (7 W. R., Cr, R., 35); 
In re Chunder Bhon Singh (17 W. R., Cr. R., 10); Queen-Empress v. 
Sheodihatl Rat (1. L. R., 6 AIL, 487); Queen-Hmpress v. Kandappa Goundan 
(I. L. R., 20 M, 88); Queen- Empress v. Gasper (I. L. R., 22 C., 935); 
The Erei: of State for India in Council v. Hari Bhanji (I. L. R., 
5-M., 273); Musgrave v. Pulido (49 L. J., P. C., 20); Tobin v. The 
Giir (16 ©, B., N. S., 310); Kishen Ohand v. The Baka of State for 
India in Council (I. L. R., 3 All, 829); The. King v. -The Lords Commis. 
` Stoners of the Treasury (4 A. and B, 286); Hettihewage Siman Appu v. 
The Queen’s Advocate (L. R., 9 App. Cas , 571); and Feather v. The Queen 
(35 L. J., Q. B., 200); referred to:—The Allahabad Weekly. Notes for 1898 
p. 173 


438 THE TIADRAS LAW JOURNAL. TT [von vit 
JOTTIXGS AND CUTTINGS. 


We beg to sanak with thanks the receipt of the following 
publications :— 

Good Reading About Mary Books selected by their authors Third 
year, by Fisher Unwin. 


The Albany Law Jctrnal for Oct. and Nov. (in exchange). 

The Calcutta Week Notes for Oct. and Nov. (in exchange). 

The Allahabad Weezly Notes for Oct. and Nov. (in exchange). 

The Green Bag for Oct. and Nov. (in exchange). 

The Canadian Law imes for Oct. and Nov. (in exchange). 

The Canada Law Jccrnal for Oct. and Nov. (in exchange). 

The Educational Re=iew for Oct. and Nov. (in eachange). X 

The Indian Journal sf Education for Oct. and Nov. (in exchange). 

# 
he High Oourt siting list:—We afe unable to realize what 

difficulty his Lordship Şir Arthur Oollins feela in framing the list of 
Judges’ sittings for more than the brief period of a week. We have 
more than once pointed ous in our pages.the trouble and expense that 
parties are put to, and the zreat annoyance the practitioners feel in not 
having sittings lists issuec for a month or two months at the ‘same 
time. Mr. Justice Shephcrd, as Officiating Chief Justice felt no such 
difficulty ; and it was quit= a relief to practitioners to have even the 
` sittings of three weeks tozether let known to them, although even 
that period was not sufficiently long. With the return of Sir Arthur 
Collins from leave, we are reverting to the old state of things. We 
understand that representas:ons have been made through tue Registrar 
which have not been heeded. The matter may look very small to lay- 
men. Those that are fami-ar with the Courts will have no difficulty in 
realizing the inconvenience We would impress upon his Lordship the 
desirability of consulting the convenience of parties and practitioners a 
little more than he is at present in the habit of doing. For it seems to 
us the administration of j juszice does not consist in merely being able to 
make up a round number <2 cases disposed of, at the end of each year. 


ae 
Ohief Justice Strachey:—The elevation of Justice Strachey to the 
` Chief Justiceship of Allahazad cannot fail to be looked upon as the reward 
of political service, though he appears to possess learning and ability of 
a high order. That a mar so young and such a junior in the service as 
a Judge should have been selected for a Chief Justiceship is not an 
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event in the ordinary course’ of things, The reported judgments of the 
learned Judge seem to us to’ show elaborate study and care in their 
preparation. He has not been sufficiently long on the Bench to enable 
us to pronounce upon the general soundness of his judicial deliverances. 
If report is true, he appears to have a quick grasp of facts and a ready 
knowledge of law. If he has got any tendency to dance to the tune of 
the Executive Government, he would be déficient in a quality which is. 
more prized in a judge than all the learning and ability in ‘the land— 
judicial independence. He has unfortunately marred his reputation 
by his one sided and undoubtedly prejudiced charge to the jury in the 
Tilak trial. We have always thought that the great mistake was that 
of Ohief Justice Farran in having selected Mr. Justice Strachey ‘to 
preside at the trial of that case. His antecedents as the son of Sir 
John Strachey, a thorough bureaucrat cannot lead one to expect much 
liberality of views or a sympathetic administration of justice. One so 
young, without the méllowing influence of age and experience should 
not have been selected to try a case in connection with which political 
feeling ran high and even men habitually cool-headed lost their wits. 
However, we hope, his charge in that case was only the aberration of a 
strong mind and that he will live long enough not merely to regret that 
incident of his career but to develop qualities of head and heart which 
may make him an ornament.to the judiciary of the land. 
è 


KK 3 


` The Pittapore Case :—News has been received in Indis that the. ~:~ 


plaintiff’s appeal’ to the Privy Council will be dismissed. This result 
was a foregone conclusion to many people although Mr. Mayne, Counsel 
for the appellant, appears to have entertained strong hopes -of success. 
The decision in Sartaj Kuari v. Deoraj Kuari I. L. R., 10 A., 272 came 
upon us as a surprise and the last hope of that decision being upset so far 
at least as this Presidency is concerned, must now be given up for ever. 
There has been a whole host of decisions in this Presidency treating 
unpartible Zemindaries as inalienable. | At. one stroke of the pen, in 
utter Violation of the uniform consciousness of lawyers and laymen . 
in Southern India, the Privy Council pronounced Zemindaries alienable 
at the whim or caprice of any reckless scape-grace. It was conceived 
that if that uniform course of authority and the ruinous dismemberment 
of estates ‘were’ brought to the’ notice of the Judicial ‘Committee, the 
decision in J. L. R. 10 A., might be limited to the provinces to which it. wss 
primarily applicable. Buteven that august tribunal has of late years fallen 
short of the expectations of lawyers in this country. One thing, of course, 
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in connection with the condret of the case im the Court of First Instance, 
we cannot but regret. W= have always wondered why the plaintiff's . 
advisers failed to put forwa7d a case of territorial custom. If there ever 
was a case in this Presidenc—in which money was spent like water, it was 
this. All the resources of wealth and social position and talent were 
available to substantiate a cece of territorialcustom. It would have been 
a matter of no difficulty to =llect hundreds of instances in which the 
parties and the Courts had zsted upon the view that impartible Zemin- 
daries were inalienable. Tze case of family custom that was set up was 
by no meaus easy to establish for lack of instances ; and possibly the only 
case which might have succeeded in stemming the tide of ruin consequent ` 
upon the decision of the Privy Council in I. L. R. 10 A., has ended without 
an arm having been lifted inthat attempt. Constituted as that tribunal 
was, there was little prospet of a departure from the law laid down in 
that case in the absence of she only contention that might have wrung 
even from an unwilling trikrnala reversal of the law. As matters stand, 
the only hope for those thas_have the interest of Zemindaries at heart is 
to attempt to move the Legslature. It is a very slow-moving machine 
except for Government messures of taxation. Jfsuch‘a decision as the 
one in I, L. R. 10 A., had seen passed with reference to England, it 
would have been upset almost the very next day as the decision in Derry 
y. Peek was by the action cf the Legislature. 
` Facetiæ. 

Custom House Officer: “Ipen your trunk. Have you anything but 
personal property ? ” 


Distinguished Lawyer: “ What do you call personal property P ” 
“ Don’t you know whet personal property is P ” 
“ Well, there’s no reaLestate in it.” :—The Green Bag. 


Ka 

That canny Scott hada very keen sense of the fitness of things, 
who, when asked if he had ever been in a court of justice, replied, “No, 
but I’ve been before the Judge.” :—The Green Bag. 


* 
$% 


A farmer forwarded a etter to a town inscribed, “ To any respect- 
able attorney.” The postmaster returned it, indorsed, “ None here.” ;— 
The Green Bag. 
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Young Lawyer: “ ‘I spent nearly an hour yesterday trying to con- 
‘vince that client of mine he was innocent.” 


-a 


Old Lawyer: “Oh, well, never mind; “you'll probably be able to 

convince the Judge he’s guilty in half the time ”. :—The Green Bag. 
a 

The Husband Seducer.—The influential- Supreme Court of Pennsyl- 
vania has now joined the noble army of Courts which hold that a wife 
may maintain an action against the seducer or enticer away of her hus- 
band, be the offender female or male, Gernerd v. Gernerd, 185 Pa. St. 549 ; 
40 L. R. A. 549. The defendant was the husband’s father. The Court 
says :— 

“The right of a husband to maintain an action against one who has 
wrongfully induced his wife to separate from him seems not to have 
been doubted since the case of Winsmore v. Greenback (decided in 1745) 
Willes’ Rep. 577. The right of a wife to-maintain an action for the 
same cause has been denied because of the common-law unity of husband | 
and wife, and of her want of property in his society and assistance. 
There was certainly an inconsistency in permitting a recovery when the 
husband was a necessary party to the action, and she had no separate legal 
existence or interest, and the damages recovered would belong to him, 
but the gist of the action is the same in either case. There is no sub- 
stantial difference in the right which each has to the Society, companion- 
ship and aid of the other, and the injury is the same whether it affects 
the husband or thè wife. Where the wife has been freed from her 
common law disabilities, and may sue in her own name and right for 
torts done to her, we see no reason to doubt her right to maintain an action 
against one who has wrongfully induced her husband to leave her. 
Generally, this right has been recognised and sustained in juris- 
dictions where she has the capacity to sue, notably in the cases of 
Bennett v. Bennett, 116 N. Y. 584, 6 L. R. A. 553; Foot v. Card, 58 
Conn, 4, 6, L. R. A. 829; Seaver v. Adams 66 N. H. 142; Westlake v. 
Westtake, 34 Ohio St. 621, 32 Ann. Rep. 397; Haynes v. Nowlin, 129 Ind. 
581,14 L. R. A. 787; Warren v. Warren, 89 Mch. 123,14 L. R. A. 545; 
Bassett v. Bassett 20, Ill. App. 543; Price v. Price, 81, Iowa; 693, 29 
L. R. A..150; Clow v. Chapman, 1125 Mo. 101,26 L. R. A. 412; Mehrhof 
v. Mehrhof, 26, Fed. Rep. 14. The New York and Indiana cases cited 

‘overrule the earlier cases in those States in which a different conclusion 
thas been reached. The only decisions in which we find the right denied 


are Dufies v. Duffies, 76 Wis. 374, 8 L, R. A. 420 ; and Doe v. Roe, p 82M. 
“503, 8 L. R. A, 833, 
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- To the-majority may =e added Williams v. ‘Williams, 20 Opin 51 
and Hodgkinson v.: Hodgkiszon, 43 Neb. 269, 27 L. R. A, 120 46 Am. 
St. Rep. 468; and to the minority : Krossein v. Krossein, 60, Minn, 
372; 27 L. R. A. 685.:— T= Green Bag. 


2 
* é 


bis of the stories tola by Judge Farry who has a keen sense of 
humour, is says The Daily Fzws, of a Jewish woman who was summoned 
before him for the non-pay-rent, of a wesk’s rent. ‘Why don’t you pay 
the money?’ he asked her. ‘Last Friday week when 1 was cooking a 
rabbit ’shebegan. ‘My 200d woman,’ interrupted the Judge, ‘never 
mind the rabbit, but tell me why you didn’t you pay the.rent. ’? ‘lam 
telling you,’ retorted the woman, ‘if you will only let me. Last Friday 
week as 1 was cooking a rabbit, soot fell down and spoiled the rabbit, 
and do you think that I wa: going to pay rent for that week?’ He tells 
another story of two JewisE litigants, one of whom offered to bet twenty 
pounds he was right. Judge Parry burned to the other litigant and 
asked if he was prepared tc make a similar bet, but he replied sadly that 
he had no money. Later on, however, finding the case going against 
him, and thinking to streagthen his cause, he cried excitedly ‘I will 
bet ten pounds of my fathers attorney.” —The English Law Journal. 





se 
Mr. Justice Phillimore on facilities to dissolve marriage :—U pon 
taking his seat in Court on "ednesday morning, the 24th of August 1898, 
Mr. Justice Phillimore said-—‘I understand that of late years it.has been ` 
considered that those who wish to have their marriages dissolved cannot 
be expected to wait until after the long vacation, and the duty of 
making the decrees absolu= is imposed upon the Vacation Judge. I 
was not consulted about tnis, but, on the whole, I have come to the 
conclusion that it is my day to register these decrees. But I cannot 
take this step without, as a Christian man, saying how sorry I am 
on social, moral and religius grounds that these facilities should bg 
given to persons to dissolve the marriages they have contracted, But 
that which the State in its wisdom or unwisdom, has decreed must be 
carried out by the officers o: the law, and ae I neither make nor unmake 
marriages, except as a civil officer, for that purpose the decrees nisi 
must be made absolute.— T English Law Journal. 


; Eaa 
_ Gift—Delivery—What Jonstitutes.—In. Liebe v. Battman, decided 
by the Supreme Court of G2egon in August, 1898 (54 Pac. R, 179), it 
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appeared that-one about to commit ‘suicide indorsed securities and 
sealed them in an envelope directed to a friend, with whom. He was 
living, and laid it on a table leaving, a note to the friend containing 
directions as to the delivery of another letter and inclosure,- The two 
slept in opposite parts of the house, and the friend reached the felo de se 
shortly after the shooting, but the latter became unconscious, and died. 
without making further reference to the gift. It was held that there 
was no delivery, and this though the donee picked up the envelope 
during the lifetime of the deceased, where he delivered it to another, 
and did not open it until after the death. 


The Court said: 


The transaction is not supported -by any valuable consideration, 
nor does anybody pretend that it is; so that, if there is no gift, Schutz’s 
title must fail. Nor can it make any material difference what may he 
the quality of the gift, whether inter vivos or causa mortis, as the essen- 
tial elements which go to establish it in either cage are the game, in so 
far as the pivotal facts give caste to the transaction, There must be an 
intention in the donor to giye, and a delivery, to pass the title. If causa 
mortis, these things must have been dane under the apprehension of 
death from some present disease or some impending peril, but itis reyo- 
cable, and becomes void by recovery, escape from such peril, or the 
‘death of the donee before the donor (Ridden v. Thrall, 125 N. Y. 572, 
579, 26 N. E. 627). We need only to consider the intention and the 
alleged delivery. That there was an intent to give we think ig per- 
fectly manifest from the evidence adduced. The inclosing of the 
indorsed promissory note in a sealed envelope, addressed to Schutz, to- 
gether with the few lines written him touching the envelope addressed 
to Mrs. Vierea, indicates so strongly that such was the fact as to become 
insusceptible of serious dispute. It was held in Oaldwell v. Wilson (2 
Speer, 75) that “ delivery (in case of gift) is a transfer of possession, 
either by actual tradition from hand to hand, or by an expression of the 
donor’ s willingness that the donee should take when the chattel was 
present, and in a situation’to be taken by either party.” This implies, 
as the facts of the case warrant, that the donor and donee shall also be 
mutually present. Andrews, J., in Beaver v. Beaver (117 N. Y. 421, 
428, 22 N. E. 940, 941), says: “The delivery may be symbolical or 
actual; that is, by actually transferring the manual custody of the 
chattel to the donee, or giving to him the symbol which represents 
possession, In case of bonds, notes or choses in action the delivery of 
the instrument which represents the debt is a gift of the debt, if that is 
the intention.” Many authorities concur in holding that a declaration 
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of gift in writing, without a delivery of the chattel, is ineffectual to 
transfer title, because, not being foundec upon a valuable consideration, 
the supposed contract is nodum pactum and may be revoked at the will 
of the donor. And these, we are impreesed, preponderate in weight of 
authority towards the establishment of the ‘doctrine (see Young v. 
Young, 80 N. Y. 422; Bearer v. Beaver, supra ; In re Orawford [N. Y. 
. App.], 21 N. E. 692; Comnor v. Trawick's Adm’r., 79 Am. Dec. 58; 
Wadd v. Hazelton [N. Y. App.] 382 N. E 143). ; 


“There must be a partirg with the dominion over the subject-matter 
of the pretended gift, with a present design that the title shall pass out 
of the donor to the‘donee, and this so fully and completely, to all. 
intents and purposes, thatif the donor again resumes control over it 
-without the consent of the donee, he becomes a trespasser, for which he 
incurs a liability over to the donee except after revocation of a gift 
causa mortis. And so essertial is delivery as a factor in the transaction 
that itis said; “Intention cannot supply it; words cannot supply it; 
actions cannot supply it. It is an indispensable requisite, without 
which the gift fails, regardless of the ccnsequences.” (Thornt. Gifts, 
§ 181; see also McOord’s Adm’r v. McCord, 77 Mo. 166; ‘Smith v. 
Ferguson, 90 Ind, 229; catch v. Aftinson, 56 Me. 324; Wilcos v. 
Matteson, 58 Wis. 23,9 N. W. 814; Bocrd of Sup'rs v. Auditor-General 
68 Mich. 659, 668, 36 N. W. 794; Gano.v: Fisk, 43 Ohio St. 462, 3 N. 
E, 582.) The reason for tae rule requ-ring delivery is obvious, and is 
founded upon “ grounds of public policy end convenience, and to pre- 
vent mistake and impositicn.” (Noble v. Smith, 2 Johns. 62.) 


Measured by the requ-rements of lew, there was no delivery of the 
note to Schutz, nor does tke fact that. the note was indorsed dispense 
with its necessity. Such an indorsement, without considerarion, could 
not have stronger force or operation than a parol gift or by writing not 
under seal. Whatever mht have been Closter’s intention in writing 
his name on the back of th= note, he could revoke the gift before delivery 
simply by retaining the nete, and Schutz could not assert title thereto 
until something else had been done fo complete the transaction. It 
cannot be.said that Closte= ever parted with his dominion. If so, when ` 
did it occur? Assuredly mot before he made the attempt upon his life, 
‘for Schutz was not preseat to receive it. Placing the note upon his 
“table in the sealed envelope addressed Lo Schutz was not a relinquish- 
ment of. possession, becatse it remained with him and under his com-. 
plete and absolute control. He could, at any instant, while conscious 
and in his right mind, hare bestowed 7 (upon any other person, at his 
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liking, and Schutz could not have prevented, nor would it have been an 
invasion of any rights acquired by reason of the indorsement and 
ensealment within the addressed envelope. And there could have been 
none after the shooting, for the note was not taken from the table nor 
mentioned by the deceased. The case can be no stronger than if the 
sealed envelope had been fonnd among his other effects, for it was upon 
his table and within a room occupied solely by him. It was his inten- 
tion, no doubt, that Schutz should find and appropriate it, but the right 
to make an appropriation did not accrue within the lifetime of Closter, 
and Schutz cannot now claim the property as against Closter’s personal 
representative :—The Albany Law Journal. 

Right of the proprietor of a hotel to allow his guests to use his 
telephone.—This question recently came before Associate Judge Cox, 
sitting in the Supreme Court of the District of Columbia, on an appli- 
cation to make an injunction perpetual. It appeared that the plaintiff, 
Danenhauer, was the proprietor of the Hotel Fredonia in Washington. 
As such he was a subscriber of the Chesapeake and Potomac Telephone 
Company. The Company placed one of its instruments in the hotel. 
Danenhauer permitted patrons of the hotel to use the telephone free 
of charge. The Company sought to prohibit him from allowing his 
boarders to use the ’phone, under threat to remove the instrument, 
Danenhauer told the Company that they could not remove the ‘phone 
The Company started to do so, and Danenhauer obtainetl a temporary 

injunction restraining the Company from removing the’ phone or inter- 
fering with his service. p - 

Justice Cox’s decision was rendered after the Gone had heard 
arguments for and against the plaintifi’s request to make the injunction 
permanent. It makes the injunction permanent, but imposes certain 
requirments upon the plaintiff. In the order continuing the injunction it 
is required that the telephone must be used strictly for hotel business and 
for the private business of the proprietor. It stipulates that Danenhauer 

_ghall not allow the telephone to be used for other purposes than those- 
mentioned. 

“Tt may be used,” tho order states, ‘for the beneit and accommo- 
dation of boarders, such as sending for a wagon to call for baggage, 
but it'may not be used by them for other purposes, such as calling for 
stock reports or the ordering of theatre tickets.” : 


The order further states :—- 


The Telephone Company is obliged to maintain a special plant, and is 
entitled to charge for every message sent. All that the law requires is that 
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the Company shall not discriminate between its patrons, but must serve all 
persons on the same terms. The explicit terms of the contract, made be- 
tween the parties in 1896, ara that the telephone be for the subscriber’s use 
cnly, and on a breach of the rms the contract may be violated. 


When the subscriber allo-vs others to use-his telephone it is an abuse of 
the time of the telephone operator. It is alsc.an infringement on the rights 
af the Bell Telephone Vompaay, which receives aroyalty from the defendant: 

Furtherimore,it is an infring2ment of the rights of other subscribers. It is 
very annoying for a subscrik=r to call for a certain number and be told that 
the connection he wants ic busy, that beirg due to the fact that a non- 
subcriber is using, free of ckarge the telephone with which connection is 
desired, 

Is the hotel guest entitlec to the use of tke telephone in the hotel, when 
no one is entitled to the use o- the telegraph if ihe Telegraph Ccmpany has an 
instrument in the hotel. Thəa:guest does not Rave his telegrams sent free of 
charge, nor does he secure the service of messengers and the use of carriages 
without: pay. Why should he be allowed to use the telephone without 
paying for its useP:—The American Law Review. 


ma 
An English view of Fe American method of treating crime.—A. 
report on the treatment of -rime in America has been submitted to the 
Home Secretary by Mr. =. Ruggles-Brise. He was invited by the 
Anjerican delegates at thè =rison Congress of Paris in 1895 to visit the 
United States and study tre detail of their penal system or systems. 
The report, a sammary of w-tich we take from the Daily Telegraph, shows 
“that, on the whole, the greater leniency exhibited towards criminals in 
America brings ont the notorious truth that public sentiment is far 
tenderer towards those whe have been convicted by law than is the case 
in European countries. Decubtless this accounts, as Mr. Ruggles- priso 
suggests; for what the critics have often stigmatized as “ the vagaries’ 
of the system. 


The general feature common to all the States is that while petty 
offenders and prisoners aweiting trial are under the care and control of 
the local authority representing the counties and tle cities, persons 
convicted of serious crime are under the control of the State, and com- 
mitted either to State p--sons or State reformatories, It is to the 
latter that Mr. Ruggles-Br-se directs his aitention, and summarizes the 
results as follows :— 


“(a) There is no progressive stage system asin England, whereby : 
a prisoner advances by stazes or classes from the lowest to the highest, 
according to his industry snd conduct, receiving as he advances ins 
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creased privileges in the way of letters, visits and gratuity. There is 
a system of ‘ grades ’—every convict on reception enters the second or 
intermediate grade, and is liable, in the case of misconduct, to be 
degraded to the first or lowest, or is able by good conduct, extending 
over six or twelve nionths, to be raised to the third or highest. The 
distinction in some prisons is maintained by a variety of clothing, or 
perhaps of diet—in others the distinction is more nominal than real. 


“ (b) In spite of the labour laws these prisons are still for the most 
part vast factories, conducted under what is known as the ‘ public 
account’ system or the ‘piece price’ sytem. Under the former the 
State manufactures and sells in the open market in the same way as a 
private employer of labour. Under the latter a contractor supplies the 
material and machinery and pays so much for the manufactured article. 
Machinery of the most expensive aud modern kind is everywhere in 
use ; and, indeed, fo such an extent is trade pursued that at one prison— 
Columbus—the trade-profits more than paid for the whole cost ofthe 
institution, some 280,000 dollars, or £ 56,000 a year. 


“ (e) Discipline during the hours of labour is, on the whole, well 
maintained, though with what in England would be considered very 
inadequate supervision, but- the warders all carry firearms, the moral 
effect of which dispenses with a larger staff. 


“ (d) After the day’s work is over, about half-past four, the men 
are taken to their cells, and it is during the period intervening between 
this time and bedtime, about half-past eight, that the relaxations of 
discipline, of which so much is heard in England, take place. The cells 
` are.all lighted with electric light (at Pittsburg tallow candles are 
allowed in the cells), tobacco-chewing and, in many prisons, smoking is 
allowed, also the daily and ‘weekly papers. As a rule, a convict is 
allowed to furnish his cell with pictures, photographs, looking-glasses, 
ete. The solid cell door used in England is not used except in the 

. punishment cells, iron gratings taking their place, thus rendering com- 
munication easy; and the arrangeménts for night patrol seemed to 
me to bé inadequate, -especially “having regard to the fact that in most 
prisons, owing to the insufficient cell accommodation, what is known as 
‘ doubling up,’ or two in a cell,.is a common practice. 


“T visited one large prison late in the evening and nothing could 
exceed, the quiet and orderliness of the place, but at this prison a 
safety-valye is found for the emotional energies of prisoners by per- 
mission being. given between six and seven to any convict to exercise 
himself on any musical instrument that he either knows or may be 
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ambitious to learn. The Jiscord that ensues, if ungrateful to the 
musical ear, is alleged to b> instrumental towards securing a desire for 
repose when the bell for cease music -s sounded, and certainly when 
I visited the prison at 10 Eu. you could hear a pin drop, though there 
were over 1,200 convicts in-one long ranze of cells.” 


On the question of the reformatory system—which has often been 
misunderstood in England—there are some interesting remarks. What, 
in the first place, is the meaning of the system ? 


“Tt is an attempt mede at a considerable cost, and by the most 
ingeniously contrived metkods, to deal with the problem of ‘juvenile’ 
adult criminality’ by other than ordinsry punitive or prison methods. 
Tt may require a consideréble effort to throw oneself into the mental 
attitude of so many Amerizans, who arə prepared to reject in the case 
of a certain class of offenders the doctrine of the ‘right to punish. 
One cannot fail to be strucx by the relation existing between the ideas 
of a large school of American penologists and the social doctrines of 
the French revolutionary pariod, which ve know historically have had a 
deep influence on Americar opinion. The particular doctrine is found 
in the phrase—“ La société prépare lė crime—le coupable n’est que 
Vinstrnment qui ’exécute.* In the light of this doctrine it is held that 
a youthful offender, or, rather, a juvenile adult (the age is fifteen to 
thirty at Elmira, fifteen to shirty-five as Concord), however serious his 
crime, is more sinned again- than sinnirg, .His crime is due to inherited 
defect, mental or physical, to vicious environment, to his not having 
had a chance. The duty of the State, having got this man into its 
clatches, is not to punisk him—i.e., by cellular immuration—for a 

definite period, and at the end of that tineto let him loose upon society, 
probably no better than he-was before, but to regenerate him, physically 
and mentally, to fit him > take his place among honest citizens, to 
prevent him from drifting -ato the ranks of habitual crime.” 


- The methods of reform. are physica. development by gymnastic and 
military exercise, intellectral training, manual training from elementary 
processes to engraving, etcring, and carving, and industrial training in 
masonry, carpentering, ete | 


As to the value of tke system, although there is much that is 
extravagant and perhaps ridiculous, tke fondamental principle is one 
that must commend itself in thoughtfu_ people interested in the study 
of criminal problems. - It-s, shortly, zbat, up toa certain age, every 
criminal is potentially a gcod citizen ; taat his lapse is presumably due 
either to physical, degeneracy or bad social environment ; that itis the 
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duty of the Stato, at least, to try to effect a cure, and not to class the 
offgnder offhand and without experiment, with the adult professional 
criminal. = 


The remaining features of the American system, which Mr. Ruggles- 
Brise discusses, is the parol law and the practice of indeterminate 
sentences. 


“The right of pardon, corresponding to the exercise of the prero- 
gative of mercy, has always been inherent in the Governor of’the State. 
There has also been a ‘ good-time’ system corresponding to the English 
ticket-of-leave system, being a month for the first year, two montha for 
the second, and so on, of sentence. This is‘equal to one-fourth of a five 
years’ sentence and one-third of a ten years’. Of recent years the 
Legislatures of several States—notably, Ohio, Illinois, and Massachu- 
setts—have introduced in addition the parol system, based on the 
indeterminate sentence. This indeterminate sentence is of two kinds— 
(a) Where the Judge fixes the minimum and maximum. (b) Where no 
definite sentence is stated in the commitment, it being provided only 
that the convict must serve the minimum prescribed by statute for the 
offence of which he is found guilty. This latter operates in Illinois, 
The former is the more general system. It is clearly explained in the 
New York law, though curiously, in this State the Courts rarely exer- 
cise the power, very few cases having been so dealt with since the law 
passed in 1890. The Statute runs thus: ‘Whenever any male person 
over sixteen years ofage shall be convicted of a felony which is pun- 
ishable by imprisonment in a State prison, the Cou.t, instead of pro- 
nouncing a definite sentence of imprisonment, may pronounce an 
indeterminate sentence with the minimum and maximum only specified, 
but the minimum and maximum shall not be less or greater than that 
prescribed by statute for-the offence.’ The Parol Board consists of . 
the Superintendent of State prisons, the Warden Chaplain and Physi- ' 
cian. Parol may take place when there is ‘reasonable possibility that 


the prisoner will live and remain at liberty without violating the law.’ ” 


On this Mr. Ruggles-Brise comments :— 


“In principle the ‘parol’ system must be condemned. There 
must be a tendency to flirt with crime if the decision of the Court can 
be set aside by a body of men, however competent, impartial, and able, 
who rely merely on the ‘ observation’ of a prisoner. while in prison, and. 
upon that decide that’ A is a good man and can be safely discharged, 
Bisa bad man and must be kept in custody. | This uncertainty mugt 


t 
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have also the bad disciplinary effect of unsettling the prisoner himself, 
and must be a fertile sou=ce of discontent, and though the system is 
alleged to afford a great stimulus to good conduct and industry, the 
right to earn ‘ good time’ on a liberal scale ought to, and in fact does, 
if properly administered, safficiently meet this end.” 


As to the probation system, according to which there exist in 
Massachusetts officers appointed to inquire into the character and 
antecedents of prisoners kefore trial and to report to the Judge, and 
after trial to take charge of persons wham the Judge may commit to 
their care, we find the follewing criticism :— 


“ Having been present in Court while cases were being dealt with 
and having conversed with various authorities, I came to the following 
conclusions with regard =o the system: (1) It isno doubt of great 
advantage to the Judge to be placed in possession of facts: concerning 
each individual case, wh-ch enable him, in many cases, to dispense 
with the necessity of imprisonment. (2) The tutelage exercised by the 
officers during probation -s salutary and beneficial, and calculated to 
check at its outset a crimihal career.” 


“ Contra., (1) It is doubtful if public opinion in England would 
tolerate the preliminary ‘inquisition ’ before trial, statements made by 
the prisoner being used by the officer af the Court for or against him as 
the case may be. (2) It is difficult to avom rivalry and conflict between 
the police and probation officer, the functions of the latter being toa 
great extent police dutie. (3) Owing to the strong feeling in the 
' State against any breach ef the liquor law, and to the enormous number 
of arrests under it, being three-fourths of the total arrests, the time of 
the officers is practically xbsorbed by investigation into cases of simple 
drunkenness—cases whick would not come into Court at all in England, 
and the’ original intention of the systam—viz.: that all criminal cases 
should be the subject of preliminary examination—is largely departed 
from, and the probation odicer runs a ris of becoming a mere instru- 
ment in the hands of that section of the community which pursues with 

relentless severity anyore succumbing to the temptation of alcoholic 
excess. (4) The system is expensive and might become inquisitorial.” 
—“Law Times (London) :—The American Law Review, 
tk 

Life Insurance: Suidde—No recovery where the assured, being sane, 
commits suicide, althouge not so stipulated in policy—In the case of 
Ritter v. Mutual Life Ins- Co., 169. N. S. 139 the Supreme Court of the 
United States had before it (in addition to some questions of procedure) 


-` 
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the question whether intentional ‘self-destruction by the assured, he being 
„of sound mind, is in itself a defence to an action upon a life policy, although 
the policy, does not, in express words, declare that it shall.be void 
in the event of self-destruction, when the assured is of sound mind. 
In point of fact, the :application.for.the policy did contain a warranty 
on the part of the assured that he would not commit suicide within two 
years, but as a copy of this was not annexed to the policy, it was ex- 
cluded from evidence. as required by the statute of Pennsylvania; so 
that the naked question was left as above stated. The Court unani- 
mously hold that there is in every contract of life insurance an implied 
engagement on the part of the assured that he will not, being of sound . 
- mind, destroy his own life. The reasoning of the Court, in its opinion 
written by Mr. Justice Harlan, is unanswerable. He places the parties 
to the contract before the readers of the opinion, at the time when they 
made the contract, and he supposes that they had inserted in the con- 
tract a provision that the amount insured should be paid, although the 
assured might voluntarily commit suicide while being of sound mind, 
and he asked whether a contract thus tempting one to self-destruction 
and fraud would not be set aside on the ground of public policy. He 
points out that in every such contract the premium to be paid to the 
Company for assuming the risk is founded on the probable expectation 
of life, as collected from experience, excluding the contingency of self- | 
destruction. In fact, he shows that it is necessarily contemplated by 
the parties to the contract, that the assured will not voluntarily, while 
understanding the quality of his act, do anything that will operate to 
enlarge the burden of risk which is assumed by the insurer. A good 
many precedents are examined, and while we do not seo among them any 
cases precisely iri point, yet the Court found in the analogy of Fauntleroy’s 
_ case, (4 Bligh, W. R. 194, 211) strong support for its conclusion. That 
-was an action by an assignee in bankruptcy to secure the amount due on a 
policy of insurance stipulating for the payment of a certain sum, upon 
the death of Fauntleroy, to his executors, administrators or assigns. The 
assured was convicted of forgery and capitally executed. The question, 
therefore, was whether the parties representing and claiming under one 
who had effected an insurance upon his life, and afterwards com- 
mitted a capital felony for which he was tried and’ executed, could 
recover upon the policy. It was held by the. House of Lords that he 
could not, and for two reasons: First, it could not be supposed that such 
a risk had been insured against, or that it was the understanding of the 
parties that such a risk was covered. Secondly, if such a risk had been 
- insured against in express terms, so much of the pclicy as insured 
against it would have been void as contrary to the policy of the law. 


7 
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The position of the Suprere Court of the United States, in the case 
under comment, affirming tas United States Court of Appeals, 28 U S, 
app., 612. will appear the more sound and wholesome when the facts 
of the case are considered. The assured hed become liable for breaches ` 
of trust in sums which hə could not discharge, and he deliberately 
determined to pile fraud voon frand by insuring his life for a large 
amoznt and then committirg suicide, With thisend in view he loaded 
his life down with policies, taking out six in the particular Company, 
which aggregated seventy-Lze thousand dollars, and having atthe time 
of his suicide an insuranc@ upon his life amounting to half a million 
dollars. In order to proteci the benéficiaries in the trusts whose money 
he had made away with, he=etermined that innocent third parties should 
bear the loss for him, namely, the members and stockholders of. various 
Insurance Companies who would have to lose it, in the case of Mutual 
Companies by increased assessments, and in the case of Joint-Stock 
Companies by diminished dividends. A statement of the facts of the 
case vindicates the wisdom and justice oi the conclusion of the Court. 
Cases are arising at frequent intervals where desperate men resort to 
the means—if that expression may be used—of making money by 
committing suicide. Deczions of this nature warn such persons that 
the attempt will not be suzsessful. :—The American Law Review. 


* 
ae 


Res Judicata: extends to adjudications between the same parties or 
their privies, athough the wit is for a diferent cause of action.—In the 
case of Southern Pacific Fæ Oo. v. United States (168. U S. 1.) decided 
by the Supreme Court of the United States at its present term, 
ix which the opinion of sae court is written by Mr. Justice Harlan 
there is an elaborate discussion of the doctrine of res judicata. The 
court held that a right, question, or fact distinctly put in issue and 
directly determined by a ccurt of competent jurisdiction as a ground of 
recovery cannot be disputed in a subsequent suit between the same par- 
ties or their privies, even = that suit is for a different cause of action. 
Applying this principle, tas conclusion of the Court was that a decision 
as to the sufficiency of mags to make a definite location or designation 
of the route of a railroad, =n which the title to lands included in a rail- 
road grant depends, is ccnclusive in another action then pending bes, 
tween the same parties, mspecting other lands within the Same grant. 
The court also held that < adjudication of a fact on which depends the 
title to lands in controversy is conclusive as between the parties, in re- 
spect to the title of othe: lands depending upon the existence or non- 
existence of that fact. Tae Court further held that itis not necessary 
to plead the estoppel of a. Sormer judgment, in order that the party may 
avail himself of it, but that a former judgment, if admissible in evidence 
is conclusive on the matisrs in issue, and actually determined by it, 
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although not pleaded. ‘The propriety of the ruling of the court on this 
last point seems doubtful. The general rule is understood to be that 
estoppels must be pleaded, ‘This seems obviously necessary to prevent 
the parties against whom they are raised from being taken by surprise, 
by raising: them for the first time by tenders of evidence. The court, 

however, cites a great mass of authority in favor of the doctrine laid ` 
down by Professor Greenleaf, (1 Greenley, Sec. 531) 1 and says that: 

“The weight of authority, ab least in the United States, is believed to 
be in favor of the position that where a former recovery is given in 
evidence, it is equally conelusive in its effect as if it were specially 
pleaded by way of estoppel.” :-—The American Law Review. 


* 
2 ek 

Negligence: proximate and -remote cause—Intervention of stranger to 
prevent horse from running cway. Willis v. Providence Telegram Pub. Co. 
(38 Alt. Rep. 947) the Supreme Court of Rhode Island held that where 
plaintiff’s horse became frightened by a collision with defendant’s negli- 
gently driven team, and plaintiff seized her- horse by the bridle rein in 
her attempt to prevent him from running away, and was injured in so 
doing (her baby being in the wagon to which her horse was hitched at 
the time), the proximate cause .of the injury could not be said, as a 
matter of law, to be some act intervening between the collision and the 
injury. In the course of its opinion, wriiten by Tillinghast, J., the 
Court said — 


In the case of McDonald v. Snelling, (14 Allen. 290) where the question as 
to the proximate cause of an injury caused by a runawayhorse through the 
negligence of the defendant was very fully considered, the court, in overruling 
the demurrer to the declaration, said, among other things : “Tt is clear, from 
numerous authorities, that the mere circumstance that there have intervened, 
between the wrongful cause and the injurious consequence, acts produced by 
the volition óf animals or of human beings, does not necessarily make the 
result so remote.that no action can be maintained. The test is to be found, 
not in the number of intervening events or agents, but in their character, 
and in the natural and probable connection between the wrong done and the 
injurious consequence. So long as it affirmatively appears that the mischief 
is attributable to the negligence, as a result which might reasonably have 
been foreseen as probable, the legal liability continues.” In Mahogany v. 

, Ward, (16. R. I. 479; 17 Atl. 860) this Court recognized the same doctrine ; 
for while it was there held that the independent act of a responsible person 
arrests causation, and is to be regarded as the proximate cause of the injury, 
the original negligence being considered merely the remote cause thereof, 
yet the Court said that this rule “is subject to the qualification that, if the 
intervening act is such as might reasonably have been anticipated as the 
natural and probable result of the original negligence, the original negli- 
gence will, notwithstanding such intervening act, be regarded as the proxi- 
mate cause of.the injury, and will render the person guilty of it ch argeable.” 
See, also, Lee Railroad Co; 12. R. I. 383. It certainly cannot be said that 
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a person who attempts to prevant his horse from running away when it 
has become frightened by a cCllision with another team is necessarily guilty’ 
of negligence, even though tae person in charge of the horse is not in his 
carriage, and does not actually have hold of the reins, at the time of the 
collision. And this is even more clearly so when a helpless child is in the 
_ carriage, and when the first -mpluse of every rational person would be to 
_prevent the horse from runniag away- Whetber or not the act of the plain- 
tiff in any given case is in fact a rash, or even-regligent, one, and hence such 
as would prevent him from rezovering in an acãon of this sort, is for the jury 
to determine in view of all ths circumstances cf the particular case. :-—The 
-American Law Review. Tu ' 


REVIEWS. 


A Treatise on Aliya Santana Law and Usage by Gangolly 
Krishna Rao, B.A., LL.B., Ist Grade Plesder, Mangalore. :—Price 
Rs. 2-8. hi 


The want of a tegt-n00k on Aliye- Santana Law has long 
been felt, Mr. Krishna Rao’s book will. we feel sure, supply the 
want in a large measure. The case-laiw has been carefully col- 
lected : and texts of Bhutala Pandiya, wLose work was till recently 
supposed to be of high authority, have deen referred to. Where 
the author tries to make sut that the A iya Santana Law-is com- 
pletely different from tae Hindu Lar and that the rules of 
Hindu Law can no more be applicable+o. the Aliya Santana Law 
than to people governed by Muhammadan Law or to Parsis, we 
cannot agree with him. Cn the other hard, the Aliya Santana Law, 
like the Marumakkatayam Law of Malabar, is in many parts only 
an archaic typo of Hindu Law. And the principles of. Hindu Law 
would in many cases be applicable wher2 no usage to the contrary 
is established. The Chapter on Marridgs will be found interesting 
reading even by laymer. And the cLapter on the comparison 
between the Aliya Santana Law and ths Malabar Law is instruc- 
tive. We are by no means sure that the Aliya ‘Santana rule that 
the'self-acquired propertr of a deceased member of a family sliould 
go to the members of his branch is not tae correct rule with regard 
to the Malabar Law also, “Anybody acquainted with Malabar 
knows that, as a matte> of fact, the nephews and sisters of a 
man take his property and not the Earanavan of his tarwad. 
Mr. Krishna Rao’s book will, we feel sure, be found to be useful: 
and we have no hesitation in recommencing it to the profession. 
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THE ART OF LAW-REPORTING. 

The completion of four more volumes of the Indian Law 
Reports affords an occasion for an examination of the general 
principles of the art of law-reporting, and the particular methods 
adopted .in these publications. The art of law-reporting consists 
in the selection, ftom the mass of cases decided by the Courts, of the 
comparatively few cases which in effect make new law, or will be 
useful in the solution of future legal problems; in the elimination 
from these cases of all matters which do not assist the objects for 
which they weré selected ; in presenting the residuum in a concise 
and intelligible form; and, lastly, in furnishing an exhaustive 
_ classification and-index of the subjects dealt with. 


The selection of cases is the most difficult of the reporter’s tasks, 
since it requires not only that he should be a good lawyer, in order 
that he may appreciate to what extent, if any, a given case has 
altered and modified the law, but also that he should carefully 
examine the case to ascertain whether it will be an authority upon 
the point it deals with. A reporter should not, of course, refuse to 
report a case, because it is, in his opinion, bad law ; (a) but if, upon 
examination, he finds that it is inconsistent with other authorities 
which were not cited to the Court, or was decided per incuriam, (b) 
he, or preferably the Central Editor originally contemplated by the 
founders of the Indian Law Reports, (c) should take the opinion of 
the Court as to whethefthe case should not be suppressed. A strik- 
ing instance of the necessity for this examination is to be found in 
the current volume of the Madras Reports, (d) in a case of which 





` (a) See Proceedings of the Legislative Council, Vol. XIII, p. 84, per Mre 
‘Hobhouse. ; . 
(b) See Rama Reddi v. Appaji Reddi, 1894, 818 M. 248, and the remarks thereon 
in Thayar Ammal v. Lakshmi Ammal, 1895, 18 M. 331, pp. 383, 338, 
(c) Proceedings of the Legislative Council Vol. XIV, p. 21. 
(d) Sankaralinga Mudali v. Rathnasabbapati Mudali, 1897, 21 M. 324, p. 336, 
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the head-note might wel be “ a serving officer may select the man- 
ner of serving process mest convenient to himself, and such service 
is good service of process” This is, no doubt, the common practice 
of the mofussil, but it has been condemned by an authority which 
was not cited to the Court; (e) as well as by the authority which 
was cited and relied upan. The careful selection of cases by the 
Reporter, in collaboration with a Central Editor, and the submis- - 
sion of doubtful cases to the Court, would probably have kept out 
of the Reports many conflicting decisions, which may now selo 
one e another at the interval of a few pages (b). 


No case should be reported which merely applies an ascertained 
rule of Jaw to a new combination of facts (ee) ; unless, as sometimes 
happens in the developm=nt of modern science and trade, the facts 
are so novel that the application of the old rule thereto is in fact a 
development of the law. This rather vague principle may be better 
expressed as a rule of practice :—“ In deciding whether a case 
should be reported or not, first state the-principle of the decision in 
abstract terms, without reference té the special facts of the case, . 
and then ascertain whether this rule has been already authorifa- 
tively. enunciated.” In other words, before reporting a case try 
whether it is- possible te write a decent head-note for it; and, 
though I am aware that the learned author.of the Bombay Reports 

| appears to be-of a differant opinion, I would submit that a head- 

note should state the ražio decidendi merely, and not consist of a 
précis of the facts, the anthorities cited, and the judgments, occa- 
sionally enlivened with qaotations from the last(f). 


The application of this rule would prevent the multiplication 
of Reports dealing with she construction of particular documents; 
in such cases we often find the Court expressly declaring that it will 
look only to the intention of the parties, and that one document 


cannot be used to construe another; and the English Courts will m 


often refuse to look at previous authorities, on a mere question of 
construction. And yet ‘it is common enough to find in a head-note 
_ “Held, upon the construction of the mortgago-deed, the parties in- 
tended, &c.” (g): Apparently the only reason for reporting the case 





+ (e) ` Cohen v. Nursing Dass _Auddy, 1892, 23 Cal. 201. 
(ee) See 20 A. 307, 345, 447 ; 25 0. 824, - 
(f) See 22 B. 850, 862, 895. 
(g9) See'25 O. 246, and p. 248, per Maclean, C.J. 
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just referred to was that a similar case was cited, that.is, that a 
former Reporter had sinned in a similar manner.(gg) -Cases which 
merely follow another case should not be. oporto (i) unless -the 
latter be a decision of another. ‘High Court. 


I venture to think that a-.case should never he sangan on 
account of the obiter dicta of the Judges; -they often cause. serious 
difficulty when the question they deal with comes up for actual deci- 
sion, and frequently have io be explained away or put on one side 
altogether. ‘Take, for instance, the case of Amrito Dall Dutt v. 
Surriomayt Dasi(i), which occupies over thirty pages of the Reports. 
The appellate Court held, on the constraction ofa will, that a power- 
to adopt had been given io the widow jointly with -other-persons,; 
and there does not appear to have been any argument that such a 
power was valid. The case was decided on this point by two of the 
Judges, who expressly declined to go into another question, as to, 
the validity of a direction to accumulate income; the judgments of 
the third Judge in the appellate court, and of the 9 udge in the Court 
below, on the latter point, were therefore mere obiter dicta, and the 
case is only an authority upon the construction of a particular will, 
and should, Ithink, have been omitted altogether. To report obiter 
dicta is to give to the Reports the functions of legal treatises, which 

“was not apparently the intention of the founders of the Indian Law. 
Reports. (j) 


Tt- is also not one of the functions of the Riiie ts to e the 
attention of a Court to its neglect of ordinary legal principles and. 
methods; unfortunately it is often necessary that thisshould bedone; 
but it would be more decently and effectually accomplished by a 
confidential official communication. - Nevertheless, this:appears to be 
the only reason for reporting a Privy Council decision which occu- 
pies nine pages of the Allahabad Reports, (k) and another case in the 
same reports, which decides that a Court shall not amend a decree, ` 
which has-been drawn up-in accordance: with its own judgment, so 
as to make it inconsistent therewith (I): In. the Calcutta - - Reports 


oy (99) | See also 20 JA. 103; 25 C. 816. es ee at = | 
>- (h) “See, however, 20 A. es = AN te oe a 


(i) 250,662. : : Be Oy fe as e a lage 
G) See Proceedings c of the iegislative Council, Vol Zin, PÈ. A te wy 
(k) See 20 A. oe Pil 218. - 


= (2) 20 A. 883Z 235 ah 
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there are several cases, cf which the principal, if not the only, use 
is to inform a Sessions Judge that there is really a material differ- 
ence in function between the Judge and the jury (m). 


I have already indicated the form which should, in my opinion, 
be given to the head-note ; but in the Indian, as in the English, Law 
Reports, the favorite form is a resumé of the facts followed by a 
short statement of the decision of the Court thereon. This form of 
head-note is often prepared by taking from the judgment, almost 
verbatim et literatim those portions which set out the general facts 
of the case, and the findings of the Court.(n) This practice virtually 
amounts to throwing the, burthen of deducing the ratio decidendi 
upon the reader. 


Moreover, the facts are usually stated with a particularity and 
detail which distract tha reader’s attention from the essential ele- 
ments of the case.(b) In the case cited the material facts were 
_ that a mortgagee paid money in order-to avoid a sale of the mort- 
gaged property under a superior title, during the pendency of 
litigation between the mortgagee and the mortgagor, in which the 
question was whether the mortgagee had, in fact, any subsisting 
interest in the property, and in which it was subsequently deter- 
mined that he had no such interest. The decision of the Court was 
that an interest contingent upon the uncertain event of the litiga- 
tion being determined ia the mortgagee’s favour, was sufficieut to 
sustain a-suit by him for repayment of the money by the mort- 
gagor. But the reporter informs us in his head-note of the nature 
of the mortgaged property, the amount of the mortgage-moneys, 
and the various stages, with the exact dates, of the litigation, in the < 
High Court and the lover Court, between the mortgagee and the 
mortgagor. It may often be useful to supplement the abstract state- 
ment of the principle of the decision by a statement of the concrete 
facts dealt with by the Court, but the inclusion of irreleva‘it facts 
simply shows that the Reporter has been too lazy to master the case, 
and this, no doubt, is the éxplanation of the lengthy head-notes, 
extending frequently tc a page of small print, sometimes to con- 
siderably more, which a long-suffering-profession has to endure(p). 





ím.) 28 0. 280; 861; 711." (p) 22 B. 88, 883, 849, 861, 875, 899. 
(n) 20-A. 237; 22-B, 899 25 C. 354, 524, 425. 
(o) See 25 ©. 306. Dis -21 M. 310. 


20 A. 103, 267, 482. 
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We come now to tha body of the report, of which the first 
part should consist of a concise statement, as far as possible in 
chronological order, of the facts on which the judgment was 
based. l l 


If the decision be that of an appellate Court, it is of no l 
‘interest to the general reader to know the names or official designa- 
tions of the Judges in the lower Courts,-or the serial numbers by 
which the case was there distinguished ; these matters, if thought 
material, should be placed in a foot-note, as is done in the Calcutta 
Reports. It would also bean advantage to the reader if the Reporter 
who is unable or unwilling to compile a succinct. statement of the 
facts and arguments, were to print, once for all, at the beginning 
of his volume, a notice that ‘‘ except where otherwise expressly 
stated, the facts and arguments in each case appear sufficiently for 
the purposes of the report from the judgment of the Court.” This 
beautiful phrase has become stale by constant repetition in the 
Queen’s Bench and Indian Law Reports, and is, in fact, of doubtful 
utility to any one but the Reporter. 


` Documents and pleadings should never be quoted im extenso, 
unless the precise words used are material; which in India, where 
pleading is informal and_conveyancing unknown, can rarely be the 
case. The construction pat upon any material document by the 
Court can usually be found shortly statedin the judgment, and 
can be stated as one of the facts of the case; the document itself 
and the argument by which the Court arrived at a particular 
construction may generally be omitted both from the statement: 
of facts and the judgment itself. If, however, it is necessary to 
quote a document, only so much should be given as is absolutely 
‘necessary, and that should be printed in small type, and should not 
"he again repeated in the judgment. For example, if the Court 
has held as a fact that a document is a usufructuary mortgage 
: without a covenant to pay the mortgage moneys, it is not neces- 
sary to set out the document in full, or to exemplify the quaint 
pleading’ of the mofussil by reciting the whole plaint.(g)° It is 
trae that- this method adds more than a page to-the-Reports, 
but that is another story. Neither is it necessary, in-a case in 
which the. questions are whether a grant of probate shall be made 


(9) Seo.21-M. 476, and 25 O. 693, 694. 
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to a person as exedutrix according to tke tenor, and on what por- - l 


tions of the estate the Administrator-Geaeral is entitled to charge 
commission, to set out a lengthy and informal holograph will and two 
codicils, which extend over more than four pages of small type.(r) 
The former question is, moreover, merely one of the intention 
of the testator, and should not have apreared in the report at all... 
Again, the utility of settirg out the fulltext of the reference by a 
lower Court to the High Court is generally doubtful, but -surely 
there can be no doubt ‘o= the absurdity of so doing ina case in 
which the High Court decided that the lower Court had no power 
to make the reference as all.(s) This is paralleled by the case 
in the Madras Reports citsd above (t), whch sets out a preliminary 
order of a Divisional Cocrt remitting the case to the lower Court 
for findings of fact, occupying about taree-fourths of a page, 
and also the order of reference to tae Full Bench occupying 
about a page and a quarter ; the former order is, of course, wholly 
irrelevant, and the latter is really obiter dictum, and contains 
a view of a previous case different from that taken by, the Full 
Bench. It is alse surely unnecessary to state that the Divisional 
Court passed a decree in accordance with the judgment of the Full © 


` Bench; if it did not, there would indesd be a case worthy of 


report. The statement that this purely formal procedure was duly 
followed is, however, repeated in the reports ad nauseam. A good 
example of the diffuse character of tke reports is to be found in 
the report of a recent dezision of the Pr-vy Council (u), in which 


the principal question was whether a particular mortgage deed’ ~ 4 


gave post diem interest, taat is, a questior of construction, and the 
question was also incidencally raised whether proceedings in Court’ 
stating the amount due Du the mortgage fell within section 17 of 
the Registration Act, 1877. On the first point the case is valueless, 

except to call the attention of the Cour: below to the general prine 
ciples upon which documents should be construed ; the second point 
is dealt with in eight Imes of the judgment. Nevertheless, the 
Reporter has filled ten pages with a statemsnt of facts, the judgment 
of the High Court, and the entire Jadament of the PENY Poured 


eet ee ea A eee 
l _ (r) _25 0. pp. 66—71. Se also 22 Bom. 356 end 21. Mad. B10, 
`` (e) 250. 488, 896. res i 
“KO 21M. 476, pp. 4184109. a 2 e Daa oa 

(u) ZO A. 171, 172. DEE ESS T ee 
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which séts out the exact terms of the mortgage-deeds and thé his- 
tory of the suit in the lower Courts. It would seem, in fact, that the 
judgments of the Court are reproduced verbatim, and are not edited 
at all, and this would appear to be a principal cause of the diffuse- 

_ness of the Reports. Only that portion of the judgment should be 
given which deals with the point for the sake of which the case is 
reported, and the Reporter should also eliminate all recitals of the 
evidence, and the reasoning of the Court thereon. Also it is un-. . 
necessary to set out in full sections of common Acts quoted by the 
Court, such as a section of the Criminal Procedure Code (v), or the 
Tenancy Act (w), or quotations from reported cases (æ), or common 
forms prescribed by the rules of Court (w). Every report should be 
submitted to the Court in proof, in order to avoid any slip on the 
part of the Reporter, and to enable the Court*to correct any inac- 
curacy in the judgment thus edited. 


The arguments of counsel should be stated, if possible, in logical 
order; each proposition advanced by them being followed by the 
cases cited in support thereof. A general statement that counsel 
referred to certain cases is a confession that the Reporter either did 
“ not hear the arguments, or did not understand them, and is of very 
little use to the reader. ‘The references to all cases cited should be 
carefully verified, and the date of decision prefixed. to each, as is 
now done in the English and Calcutta Reports. 


The last task of the Reporter is to select the appr opriate catch- 
words to place at the head of the report. hey should consist of those _ 
words which would be chosen in making an index to the reports, and ` 
not: of short sentences stating, more or less ungrammatically, the 
effect of the head-note (y). For the assistance of the Reporter, and 
to facilitate the preparation of the index, he should be furnished 
with a list of the titles, sub-titles, and cross-references which will be 
used in making. the general index, similar to the list published in 
the English Law Reports Digest (z). From this list he should select 
the most general word for his first catch-word,. and | proceed from 
genus to species and sub-species until he arrives at the mere variety 


or gia of which the average reported case consists, and should’ | 4 








w) 25, 215. (y) 22 B. 961. 
-` (w) 25 C. 216. SA ..{#) Digest, 1865—1890, Vol. I, P- dcoly, 


eat 20 A. 55, 
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conclude with a referencé to any statute or rule under which the‘ 
Court has proceeded. Fcr example, the catch-words to the case just 
referred to (y) should be “Practice—Execution—Arrest—Lunatic— 
Discretion of the Court— ivil Procedure Code (Act XIV of 1882), 
S. 33-A.” The work of the index maker would thus be based on 
that of the Reporter, whe has presumably carefully considered and 
analysed each case. 


The index of cases ctould consist of the names of all the cases 
arranged in alphabetica. order. This is so obviously the most _ 
convenient arrangement for a.reader in search of a particular ` 
case that it is impossibleZor any one, not familiar with the inner 
working of the Indian Law Reports, to attempt to explain why the 
cases are arranged acccrding to the several jurisdictions of the 
High Court; so that a reader who does not know whether the case 
he requires was decided by the Privy Council, a Full Bench, or on - 
reference from a Small Uzuse Court, hasto glance through perhaps:a 
dozen or more separate icdices. The Allahabad Reports, howevr, ` 
have now adopted a single index; and the indices of the cases cited . 
in the Reports are, stranze to say, always arranged alphabetically. 
The definite article does not, I may cbserve, furnish the proper 
index letter to a case (a`. 


The index of subjecs-matter will, of course, consist of the haa 
notes of the several cases arranged according to their most distinc- 
tive catch-words, with cross-references chosen from the other catch- l 
wards. Itis not necessary or expedient that the same head-note 
should be repeated sovenl times in full (b); a cross-reference is 
generally sufficient. Itis not pleasant to toil slowly through half 
of an involved head-now, and then to realise’ that it had already 
annoyed you a few linesabove, on the same page.(c) 


The-form of the meathly numbers is not worthy of a Govern- 
ment publication. Thesystem of printing the indices on one side 
only of very thin pape? cannot lead to any appreciable saving of 
expense, and in the Bombay and Calcutta Reports is annoying, : 


(a) Allahabad Reports, May 1898. 

(b) Indices to the Madras Reports, passim, 

(c) Madras Reports, July :898, p. iv: and three other cases in the same number, 
pp. iii and vii; iv and vi; v and vii, Compare Bombay Reports, November 1898, 
pp. iv, vii and xiij. - : 
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since the sea pages tend to adhere. - The, Bombay and -Allaha- 
bad Reports are disfigured by advertisements printed on pages and 
inserted slips of the cridest colours, in a manner which : would 
‘appear to have been copied from the trade catalogue ‘of some provin- 
cial haberdasher. Sometimes portion of the reports is printed on 
a page of the same colour as the advertisement shoots, (d). 


Itis EEEN desirable that the reports of cases should be oan 
lished as quickly as possible, and that, after accuracy, the Reporter | 
should aim at speed. In this respect the Allahabad Reports appear 
“bo excel the others; in the earlier numbers of 1898 the interval 
between decision and publication in these reports is about six 
‘months, in the later numbers about four months. In the Calcutta 
“Reports, some cases are reported three months after the decision, 
‘and the average probably does not exceed six months. In. the 
earlier numbers of the Madras Reports the majority of the cases, are 
5 about six months old, but in the October and November numbers» 
: curiously enough, there are batches of cases decided in August, 
‘November and December, and even earlier months, of 1897, which 
-would’ increase the average considerably. The Bombay Reports 
lag far behind the others; the number for April 1898, for example, 
contained 18 decisions of 1896 and one only of 1897, and it is not 

until the August number is reached that the decisions of 1897" pre- 
‘ponderate. The September number contains cases decided in July, 
; August and September 1896, that is, more than two years previ- 
‘ously. There is also often a delay of several weeks in-the delivery 
‘of the numbers, especially in the case of the Allahabad reports, 
‘which should be considered in estimating the speed: of Publication. 


In the debates, upon the Bill which resulted i in ‘the Indian Law 
Reports Act, 1895, it wasassumed by Mr. (now. Lord) Hobhouse that 
-there would be a Central Editor who would revise the reports sent in 
to him, and return those which were defective for correction by the 
Reporter; and he observed that, “the. whole thing | depends very 
much on the relations of the Editor, the Reporters, and the Judges, 
` which must be adjusted from time to time, perhaps at short,inter- 
vals”(e). I donot know what period, has-elapsed since the last 
adjustment, but I venture, on this ba a to submit that the 

(4) Allahabad Reports, February 1898.: ' `> < ni -> 

Ae) Proceedings of the Legislative Council, Vol. XIV; pp. 20,21, O. o. 
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present condition of the reports shows the necessity of an’ arrange- 
‘ment under'which a Central Editor would be invested with and 
exercise large powers of revision and control. 

J. J. 


CHAKKRA CHAPAN « MOIDIN KUTTI 8 M. L. J., REP 281. 


The decision of the Full Bench of the Madras High Court in the 
_above case discloses an extraordinary degree of difference in the 
opinions of the learned Judges, which is unfortunate when we have 
regard to the importanc= of the pointin dispute, and which is not 
justified by any unusual difficulty in the questions involved. Every 
Judge almost seems to differ from every other Judge to a greater or 
less extent, and we have considerable misgivings as to the manner in . 
which each learned Judg» will seek to give effect to the Full Bench 
rulings in cases in whict the same question may arise before him. 
The case before the Full Bench was briefly this, whether an appeal 
lies to the High Court “rom the decision of a single Judge of that 
. Court in a revision pefition under S. 622 of the Code of Civil 
Procedure. Two quests were argued as arising for decision 
under the reference to.the Full Court—(1) Whether the exercise 
of revisional powers utder S. 622 is the exercise of appellate 
jurisdiction. within the meaning of 9. 15 of the Charter Act or 
whether such jurisdictim is. neither original nor appellate, but 
‘of a class by itself, akin to the powers af superintendence possessed. 
by the High Courts undar 8. 15 of the Charter Act. (2) Suppos- 
ing that revisional jurisc-ction is comprised in appellate jurisdiction, 
whether an appeal lies ander S. 15 of the Letters Patent which 
provides an appeal aga-nst the judgments of a single Judge of 
the Court in its original or appellate jurisdiction, or whether Ss. , 
588 and 591 of the Cede of Civil Procedure read together take 
away the appeal whick undoubtedly would otherwise exist, ‘We 
‘have dealt with the latter question at length on a former occasion 
(see 2 M. L.J. 343) end do not propose to make more than 
one or two observation= at present, though we must make some 
remarks on the judgment of Boddam J., on the-point. The former 
question was raised for the first time now in the Madras High Court, 
and has led to a differeree of opinion .between the learned: J udges. 
Subrahmania Aiyar, Berson, and Moore, J.J., hold that revision is 
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a part of appellate jurisdiction. Shephard, O. C. J., on the other hand, 
is inclined to think that it is not, but he apparently thinks that the 
opposite view has prevailed so long that he defers to it, especially 
as in the Judicial Committee of the Privy Council itself, the question 
has not been raised, though occasions for doing so have arisen. 
Boddam J., preferred to give no opinion on the matter. Davies, J., 
however, has expressed a strong dissent in a somewhat lengthy 
opinion. The leading judgment in favour of the view that revision 
is a part of appellate jurisdiction is that of Subrahmania Atyar, J., 
and the argument of the learned Judge is so convincing that we do 
not propose to add anything toit. He refers to Navivahoov. Turner, 
L. R.,16 I. A., 156, where though the question, whether, revision, 
is a part of appellate work did not arise, their Lordships of the 
Judicial Committee do observe that there are only three heads of 
jurisdiction, ordinary original, extraordinary original and appellate. 
Their Lordships observe that “they are confirmed in this view by 
observing that in the next group of clauses (i.e. clauses 19 to 21), 
which indicate the law to be applied by the Court to the various 
classes of cases, there is not a fourfold division of jurisdiction, but a 
threefold one into ordinary, extraordinary and appellate.” We will 
not repeat the other arguments of Subrahmania Aiyar, J., but pro- 
ceed to examine briefly the dissenting judgment of Davies, J. 


As far as we can gather from the judgment of the learned 
Judge, it seems almost to be self-evident to him that ‘revision’ 
cannot come under the head of appellate jurisdiction. By the very 
words. of S. 622 of the Code of Civil Procedure, the power of 
revision exists only where there is no appeal. Therefore, argues 
Davies, J., “ revision is opposed to appeal instead of being comprised 
in appellate jurisdiction.” Now there is no doubt that in the Code 
of Civil-Procedure the word “ appeal” is used in a limited ‘sense, 
which ‘excludes’ revision. But nothing is more clearly established 
in the matter of construing statutes than that it should not be 
a$sumed that because a word is used in a certain sense in one statute, 
it is therefore used in the same sense in another statute, unless both | 
statutes bein ‘ pari materia.’ Humble v. Mitchell, 11 A and E. 205, 
see also Maxwell on Statutes, 2nd Ed., pp. 47, 48; Dayachand 
Nemchand v. Hemchand Dharamchand, I. L, R., 4 B.,'515, Here 
the statutes undoubtedly are not in ‘pari materia,’ Moreover, 
one ofthe statutes was passed in England; where the word 
‘revision’ is not used at all to denote the examination by. a superior 
tribunal of the décision of an inferior tribunal, whatever be. the 
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scope of such examiniazion. If inthe English law, the words 
‘ revision ’ and.‘ appeal ” -vere used in the sense that they are in the 
Indian Code of Civil Prezedure, there would undoubtedly be force 
in Mr. Justice Davies’ argument that‘ revisional ? cannot be a species 
of appellate jurisdiction. But since the word is not generally used 
in.the English law, we saink the learned Judge was not justified 
in importing into the *nglish law the idea of revision in the 
restricted sense in which it is used in our Code of Civil Procedure. 

On the other hand the ward “ appeal” is often used in the general 
sense of the examination by a superiar tribunal of the decision of 
an inferior tribunal. Devies, J., makes no answer to the argument 
of S ubralimania Aiyar J, that in speaking of the law to be admin- 
istered by the High Ccurt, the Letters Patent speak only of 
three jurisdictions—ord nary original, extraordinary original, and 
appellate, thus indicating that these embrace the whole of the High 
Courts jurisdiction, whare it has to administer law, 4.6., to act 
judicially. Are we to suppose that, accarding to the Letters Patent, 
‘revision’ is nota part of appellate jurisdiction, but that still, we 
are not told. what law-the High Court is to administer in revision ? 
‘ Revision is’opposed to appeal only in the sense that one kind of 
‘ appeal? is opposed to appeal?’ in the restricted sense in which 
that term is used i in the Code of Oral Procedure. 


The next KANAN of Davies, i is that an appeal involves a 
re-hearing ‘and.a fresh jzdgment, while there is neither in revision, 
and the learned Judge sys that the functions of the High Court in 
revision are confined to tose of the High Court of Justice in England 
in the case of a writ of crohibition, mandamus, or certiorari, te, 
quashing proceedings “=onducted without jurisdiction, directing 
a Court to try a case where it wrongly refuses jurisdiction, or 
directing a thing to bedone over again. We are by no means 
prepared to subscribe to the view that the jurisdiction of the 
High Court in revision-= as limited asthe learned Judge attempts 
to make out. The Privy Council laid down no doubt in Amir 
Hassan v. Sheo Baksh I. L. R., 11 C.,6 that the High Court 
cannot interfere with sae decision of a lower Court ,in revision 
under 8. 622, Civil Procedure Code, merely becaue it has-wrongly 
decided a, question of Ew; but their-Lordships certainly cannot 
be. said to-:havo. laid. down, that’ the revisional. jurisdiction of the 
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` High Court is confined to questions of jurisdiction, for ‘that would 
be to expunge altogether the words, “ or to have acted.in the exercise 
of its jurisdiction illegally or with material irregularity.” A Full 
Bench of Madras High Court has, in fact, laid down in Krishtamma 
Naidu v. Chapa Naidu, I. L. R., 17 M. 411, that the Court has power 
to revise even in cases when no question of jurisdiction arises. 
Davies J., himself decided-in that case that errors of procedure 
could be corrected in revision where such errors are. likely to have 
caused failure of justice. Another learned Judge held that when 
the judgment is perverse either with regard to substantive or 
processual law, the Court could interfere in revision. It is difficult 
to assimilate the powers of the High Court in revision to those 
exercised by the High Court in England in the case of the 
writs above referred to, though, no doubt the powers exercised 


in the case of such writs are included in the powers of revision, - ` 


But even if they ‘were similar, does it at all follow- that there 
is. no re-hearing.in revision? With all deference to the learned 
Judge, we have no doubt that the High Court has full power in 
revision to pass a fresh judgment. -The section lays down that the 
High Court “may pass such order in the case as it thinks fit,” 
There is no reason for holding that this does not include the power 
of modifying the judgment of the lower Court and passing a fresh 
judgment and decree in the case. Suppose the Court holds that the 
lower Court had no jurisdiction to try a suit, has not the High 
Court the power to dismiss the suit? Should it direct the lower 
Court to do so.? Or suppose the Court holds that jurisdiction was 
wrongly assumed over pari of a subject matter of a suit, should it 
send back the. case for a fresh judgment being passed? If such 
was the meaning, we think the Legislature would have used: ‘apt 
words to make it clear. We need hardly say that the view of the 
learned Judge is entirely opposed to the practice of the High 
Courts till now. The High Court has not hesitated to confirm, 
reverse or modify the judgments of the lower Court and pass its 
own decrees where it thought fit to do so. But supposing the High 
Court could not pass a definitive judgment finally disposing of the 
case, ‘but has to direct the lower Court to do so, why should it be 
said, that such direction is not in itself a judgment, when it decides 
what the lower Court should do? In second appeals where the 
trial has been irregular and tho- question is -one of fact, the. High 
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Court cannot-itself decide the question, but can only direct the 
lower Court to re-try th= case in accordance with such directions 
as it may choose to'giv=. And yet nobody has doubted that in 
such cases, the High Cott does pass a judgment. It is even more 
difficult to understand tke learned Judge, when he says there is no 
re-hearing in revision. When the High Court hears the case to see 
whether the lower Cours-has exercised a jurisdiction not vested in 
it by law, or whether it tas failed to exercise a jurisdiction vested 
in it, or whether it has acted illegally or with material irregularity 
in the exercise of its jczisdiction, is not the High Court hearing - 
the case? No doubt the-whole case is not re-heard ; but neither is 
it ina second appeal. Fhe Court carmot try questions of fact on 
second appeal, and yet Æ is not doubted that the case is re-heard 
in second appeal. Why should it be said that there is no re- 
hearing in revision, simpiy because the-scope of the hearing is even 
more narrow than in secand appeals, : 


-The next argumen; of the learned Judge is that it is in the 
interests of the public as-much as in those of the individual that 
this power of control is given, and the Court may, therefore, act of 
its own motion under 8. €22, which it cannot do in appellate matters. 
Here again it is very dificult to follow the learned Judge. How 
does it follow that, becacse the Court can act of itself its jurisdic- 
tion is not a species of appeal. We are not aware of any general 
principle that an appeai can only be at the instance of the party 
aggrieved. No doubt, m the sense in which it is used in the Civil 
Procedure Code, it must Þe so. We would repeat what we have 
already said, namely, tat we have no business to assume that the 
word is used in the same sense in ths Letters Patent, ’as in the 
Civil Procedure Code. 


. Again, the learned Zudge observes that in S. 15 of the Charter 
Act the power of superintendence of ths High Court (which accord- 
ing to the learned Jucze includes the power of revision) over 
inferior Courts is groupe together with the power to call for returns 
and to make rules of prestice and to prescribe forms, as well as the 
power to direct the trassfer of a suit or appeal. “If”, observes 
the learned Judge, « apcellate jurisdiction be taken to denote the 
first-mentioned power, 15 would be difficult to say why it should not 
equally ¿ denote all the amher powers mentioned in the,section.” °. At 
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first sight, the argument sesms to have some force. But we cannot. 
fail to notice that this section embraces judicial, quasi-judicial, 
legislative and executive or administrative powers. The power to 
call for returns is purely executive or administrative in its nature, 
The power to make rules of practice and to prescribe forms is of a 
legislative character. The power of transferring a suit or appeal is, 
we should say, judicial, as is the power to exercise superintendence 
over inferior Courts. We see no violence in classing the powers 
which are judicial in character under the appropriate head of the 
Court’s jurisdiction. It is no reason against doing so that the 
section speaks of other powers which are not judicial at all. We. 
haye assumed that the power of superintenderice does include the’ 
power of revision ; and we do not think it necessary for our present 
purpose to examine whether this view is correct, though Moore, J., 

seems to think it is not, see however, Tej Ram v. Har Sukh, I. L. R., 

I A., 101, in the matter of Lukhy Kant Bhose; Ib. 1 C., 180. 

Supposing it does, that would not affect our argument as ieee 
observed. Moreover, there is no reason for, saying that, because S., 

15 of the’ Charter “Act groups judicial powers with non-judicial 
powers which cannot be classed under appellate jurisdiction, the - 
powers of.the Court under S. 622 should be held not to come under: 

the term appellate jurisdiction in the Letters Patent. 4 


One more argument of.Davies, J., remains to be dealt with. 
S. 86 of the Letters Patert enacts that any function which. is. 
hereby directed to be performed by the High Court in the exercise 
of its original or appellate jurisdiction may be delegated by the Court. 
toany Judge or any Division Court by rules framed for the purpose. 
The learned Judge says “ that it could hardly be argued ‘that the 
power of making rules is one of the functions for which pr ovision’ 
is- made in cl. 836-of the Letters patent.” ' We agree’ “with the’ 
learned. Judge ; but 5. 86 cannot include the power of making rules 
only, because such power is not judicial but legislative, and ‘cannot,’ 
therefore, be a branch ‘of the Court’s judicial jurisdiction which’ 
alone can be classed under criginal and appellate Jrisdigtion, 


We vee now y dealt with all the arguments of Davies, J., for oe 
ing that revisional isnot part of appellate jurisdiction... We will only, 
say one word more-about his actual answer to the reference.. “Having. 
come to the conclusion:that the order of a Judge.in. revision is not 
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passed under the appellate fabedictioll of the Court, the learned 
J udge is of opinion that S. 15 of the Letters Patent is inapplicable 
and gives no right of appeal in such a case. But he holds that 
under the rules of the Madras High Court, a single Judge, could 
nob hear a revision petifton after it had been once admitted and 
notice has gone to the coanter-petitioner. Under the rules a Bench 
of two Judges should hear such cases. Ii is strange that the ‘learned 
Judge should not have gone further and said that under S. 86 of 
the Letters Patent and 5.18 of the Charter Act, the High Court 
would have no power te make a rule delegating the hearing of 
revision. petitions either ip a single Judge or to a Bench of two or 
more Judges and eithe> for admission or for final disposal if its 
power of revision is not £ part of its appellate jurisdiction. Davies, 
J., himself points out taat cl. 36 of the Letters Patent will not 
include the power of mazing rules under S. 15 of the Charter Act. 
How then could it incluce the power of revision if itis not a part 
of the appellate jurisdiction? The fact is that the result of the 
learned Judge’s view weuld be, as pointed out by Benson, J., that 
the whole Court would aave to sit to dispose of revision petitions 
. and transfer petitions i= they cannot be held to be a part of the 
Court’s appellate jurisdistion. Can it be that before writing their 
judgments the learned Judges did nai discuss the question with 
ore another? ‘Or how comes it that Davies, J., seems to hold that a 
Bench of two Judges may, according ta his view of the case, dispose 
ofa revision petition, while as pointed out by Benson, J., his opinion 
necessarily leads to the conclusion that the whole Court must hear 
revision petitions ? 


As we have already said, we do not propose to deal at length 
with the view of Benson, J., that S. 591, C. P. C., precludes an appeal 
against the decision of = single ‘Judge in a revision petition. The 
learned Judge says that ihe reasons he gave for his opinion, in Upa- 
dhyaya v. Visvaraja Tir-iasami, I. L. R., 20 M. 407, would be regard- 
ed as absolutely conclus:ye; but for an cbservation of their Lordships 
of the Privy Council in Harish Chunder Ohowdhry v. Kali Sundara 
Debia. We do not hove to shake the confidence of the learned 
Judge by adding any fresh arguments to those we have already 
adduced in our- previous article. Bat we would suggest one obser- 
vation about the judgm=nt of the learned Judge. Under S. 595, 
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©. P. C., an appeal lies to the Privy Council from any final . 


decree or order of the High Court. But under S. 597 no appeal 
would lie to the Privy Council against the judgment of a single 
Judge. The result of Mr. Justice Benson’s view is that when an 
order is passed by a single Judge of the High Court in an appeal 
under S. 588, C. P. C., or under S. 622, no appeal would. lie to the 
Privy Council, which is against the provisions of S. 595, although - 
an appeal would lie if the order were passed by a Bench of two 
Judges. To our mind this is conclusive against the view of the 
learned Judge. We admit that S. 591 read by itself is strongly in 
favor of his view. But the provisions of S. 595 and of the Letters 
Patent clearly show that §. 591 does not, apply to orders passed 
by a Judge | of the High Court. 


We may be permitted also respectfully to demur to the manner 
in which Benson, J., disposes of the judgment of the Privy ‘Council. 
There cannot be the slightest doubt that the ratio of the Privy 
Council decision is against the view of the learned Judge; and we 
do not think itis permissible to override the judgment by show- 
ing that the actual decision can be supported on other grounds than 
those on which it really proceeds. 


We must say a word about Mr. Justice Boddam’s judgment 
before we close. Itis very difficult to understand it. The learned 
Judge says that against an order ina revision petition there- would 
be an appeal, if the order amounts to a judgment. We perfectly 
agree. It cannot be contended that against a mere interlocutory 
order under S. 622 an appeal would lie. But the learned Judge 
proceeds to agree with Benson, J., in saying that S. 591, ©. P. C., 
applies tio orders under S. 622 passed by ə single Judge. The 
learned Judge evidently did not. perceive that in that case there 
would be no appeal in any case against an order under $S. 622, 
whether it amounts to a judgment or not. He actually holds that in 
the particular case there was an appeal, because the order amounted 
to a judgment. It is impossible to resist the conviction that the - 
learned Judge did not understand the judgment of his colleague 
Mr. Justice Benson. 

Very recently a Bench of the Bothbay High Court also has held 
in Hiralal v, Bai Asi, I. L. R., 22 B., 891 that there is no appeal ` 
against the order = a single J udge of the High Court refusing to 

3 ; 
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issue a rule nist under 5. £5 of the Provincial Small Cause Courts Act, 
which confers on the Hig Courts a discretionary power to interfere 
with judgments and orders of Small Cause Courts, or when they are 
not in accordance with law. One of the learned Judges proceeds ou 
the ground that S. 18 of tke Charter Act provides only for the exercise 
of original and appellate jurisdiction and does not deal with the re- 
visional or extraordinary jarisdiction which is vested in the Court by 
S. 15 of the Act and by various Acts of the Legislature of this 
country. The learned Jrige does not discuss the question at any 
length, but observes thatżo hold that there would be an appeal in 
such a case would lead to “he inference that there would equally be an 
appeal from an order callmg for a return or from any other act done 
in the performance of revisconal or extraordinary jurisdiction. As we 
have already pointed out the error in this view is in not making a 
distinction between judicial and non-judicial or quasi-judicial orders. 
Under S. 15 of the Letters Patent an appeal is provided only against 
a judgment, and an order-ealling for areturn is certainly not a judg- 
ment. Ranade, J., does rot base his judgment on the same grounds 
as his colleague. He says that an order declining to issue a rule 
nist isnot a judgment ani that the power conferred on the High 
Court by S. 25 of the Prcxincial Small Cause Courts Act is expressly 
stated to be discretionary <n its nature, and that it, therefore, does 
not fall within the categozy of a judgment passed in the original or 
appellate jurisdiction of the Court. He observes that there is no 
precedent where any suck appeal was allowed. The learned Judge’s 
attention was apparently not drawn to the case of Vencatia Reddi v. 
Taylor, I. L. R., 17 M., p. 100 where Muthusamy Aiyar and Best, J.J., 
decided that an appeal weuld lie in such a case. 








NOTE: OF INDIAN CASES. 


Debi Das v. Nirpat. L L. R., 20 A. 385. In the cage of a contract 
in favor of joint contractees and a suit by the surviving contractees for 
the recovery of the debt wiere some have died, the question has been 
raised as to the necessity Zor joinder of the representatives of the de- 
ceased. The High Court of Allahabad, Bombay and Madras have 
decided in favor of the mamtainability of the action by the survivors 
alone. But the argumentin favor of the necessity for the joinder of the 
representatives also has been strongly put by the Bombay High Court 
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in Motilal Bechardass v. Ghellabhai Hariram, I. L. R.,.17 B, 6. The 
logical position is that of the Calcatta High Court, though the Bombay 
Court adhered to the old practice before the Contract Act. See also 
Vaidyanatha Ayyar v. Ohinnasami Naik, I. L. R., 17 M. 108. 


Bansi Lal v. Ramji Lal, I. L. R., 20 A. 370. A point of considera- 
ble interest is dealt with in this case by Know, Acting Chief Justice and 
Banerji, J. They hold that it is not competent to a defendant to seek to 
invalidate judgment between the same parties on the ground of fraud; and 
that he can only do so by a separate suit. S. 44 of the Evidence Act, 
however, is very wide in its terms and though it is to be somewhat 
limited as inapplicable, to judgments obtained by collusion between the 
parties and to cases where the party impeaching was himself guilty of 
the fraud, we can see ‘nothing in principle precluding its application 
where the fraud is set up by the defendant. The decision relied on 
Karamali Rahimbhoy v. Rahimbhoy Habibhoy, I. lu. R., 13 B. 137 is no 
authority for the position taken by the learned J adan, though Scott, J. 
refers to English cases where it is laid down that a fraudulent EN, 
can be vacated only by review or by original bill. S. 44 of the Evidence 
Act, however, is explicit, and the defence of fraud would be open toa 


defendant so long as a suit to set aside a judgment has not become 
barred. 


Shiam Behari Lal, v- Rup Kishore, I. L. R., 20 A. 379. A sale 
in excution of a decree was made by the Collector under the rules 
framed by Government under S. 320 of the Code. The sale was set aside 
forirregularity. The purchaser who was also the decree-holder brought 
the suit for a declaration that the sale was good. 


The question is raised whether such a suit is maintainable. The 
last clause of S. 312 has no application; because the suit was not one to 
set aside an order passed under the section on the ground of irregularity. 
But the question remains whether a separate. suit is contemplated where 
special provision is made dealing with irregularities. There is also an, 
#ppeal provided by law under S. 588 of the Code. It is another matter 
where the sale is set aside upon grounds other than those mentioned in 
S. 811. We cannot suppose that it was intended that where a sale is 4 
set aside on the ground of irregularity in the publication or conduct of 
sale, it is open to the party affected by it to bring a regular snit to con- 


test the order. See Viraraghava Aiyangar v. Venkatacharyar, I, LR, 
5 M. 217. l 


Nihali v. Mittar, I. L. R., 20 A. 446. The decision in this case 
follows the Calcutta decision in Poresh Nath Mojumdar v. Ramjodu 


\ 
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Mozumdar. I. L.R., 16 C. 46. When the time stipulated for redemption 
the decree has expired, the decree-holder is still entitled, according to 
the learned Judges, to mak= the payment and claim redemption, unless 
the order absolute has beer made. The decisions in Vallabha Valiya 
Rajah v. Vedapurratii, I. LR., 19 M. 249, and’Ram Lal v. Tulsa Kuar, 
Ib. 19 A., 180, do not appzar to have been brought to the notice of the 
Court. Weare unable to show the condition having failed, the decree- 
holder can still claim execction, unless the time is extended as provided 
by the Act. 


Behari Lal v. Muhanma Muitaki, I. L. R., 20 A. 482.—It is 
impossible to doubt that At. 184 of the Limitation Act is intended to 
refer to cases which are =xcepted in S.10 of the Act. The Madras 
High Court has been of cpinion that a mortgagee is not a purchaser : 
within the meaning of tte Article. But we think it? ought to be 
understood in the sense of an alienee for consideration as the Bombay. 
High Court has understooc it. See <Aitorney-General v. Davey, 4 De J. 
and J. 136. Mr. Justice Bamerji appears ta us to have taken the right 
view. In the case of a mo~sgage by a preceding trustee, the possession 
by the mortgagee for a stasatory period must give him a statutory title 
against the successor under Art, 144, if not under Art. 134. 


Mul Chand v. Ram Ratan, I. L. B.,.20 a. 493.—This case is an 
“interesting application of tna principle contained in S. 544 of the Code 
of Civil Procedure. Upor an appeal by the plaintiff, the appellate 
Court made an order of xemand. Against this order one of several 
respondents, appealed anc the remand order was set aside and the 
original decree restored. 


The remaining defencants were not express parties to the appeal. 
The decision was on a com-aon ground, and they took the benefit of the 
reversal. They could, of ceirse, not execute the order of the High Court 
reversing the order of remsad. The question, however, is whether they 
could not execute the decre2 of the original Court. Mr. Justice Banerji 
has held he could and, we think, the decision is a proper application 
of S. 544. The decree of ta2 Court of last resort is, no doubt, the decree 
to be executed and to be arrended under S. 206 in case amendment were 
needed, A person who was not by name a party to the decree of that 
Court is not precluded from executing the decree of a lower Court to 
which he is a party and waich has been restored. 


The N. W. P. Cluz through G. B. Goyder, Hony. Secy- v. 
Sadullah, I. L. R., 20 A. 427, The Secretary orders goods on behalf of a 
Club. We conceive it is o22n to the creditor to sue the Secretary person- 
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ally asa member of the Club for the price. He may sue all the members 
, together or any of them. Hecannotsue the Club through the Secretary 
any more than the Club may suethrough the Secretary anybody else. See 
Michael v. Briggs, I. L. R., 14 M., 362. -For the Club is nota corporation. 
But we think if the Secretary ordered the goods as the agent of the Club, 
all the principals being liable (See S. 226 of the Contract Act), it is open 
to the creditor to select any of the debtors as defendants in the action. 
The matter appears to us to stand in the same footing as a suit by the 
creditor of a partnership against any of the“partners for recovery of the 
partnership debt. See Lukmidas Khimji v. Haridas, I. L. R., 6 B. 700. 
It would seem to us, therefore, that in the case under notice, though the 
Club was not liable in an action against the Secretary, the Secretary 
himself was liable as a member of the Club. The suit was against the 
succeeding Secretary who took the place of the Secretary that ordered 
the goods and if this man was a niember of the Club at the time the 
goods were ordered, we fail-to see how he can escape the liability. 


Har Prasad v. Sheo Ram, I. L. R., 20 A, 506. Where a decree * 
directs that on failure of the defendant, the mortgagor, the mortgagees 
were to obtain possession of the property and declares that they are-to 
rema in inpossession until the mortgage-amount was discharged from 
the usufruct, the Court held that the decree was executed by the mort- 
gagee obtaining possession and that there was nothing more for the 
executing Court to do. An application for the taking of accounts was 
dismissed on the ground that there was nothing further to be done by 
the executing Court and that the proper step was a suit for redemption. 
A similar construction was placed by the Privy Council in Sri Raja 
Papamma Rao v. Sri Vira Pratapa, H. V. Ramachandra Razu, I. L. R., 
19 M. 249. 


Makbul Fatima v. Lalta Prasad. I. L. R., 20 A. 523. The 
decision of the Full Bench does not commend itself to us as sound law. 
A mortgage-decree expressly directed that the costs were to be paid 
by the defendant, There seems to be nothing illegal in the passing of 
such a decree. S. 88 of the Transfer of Property Act, it is said, does not 
l contemplate a personal decree for costs. But the power contained in tho 
Procedure Code is certainly not taken away by-S, 88 of the Transfer of 
Property Act and where that power has been exercised by an award of 
costs personally against the debtor, the executing Court has no business 
' to whittle that away by treating the provision in the decree as surplusage. 
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SUMMARY OF RECENT CASES. 
Will—Hepectan> share.— Woman past ele -bearing. 
4 In ve Hocking Michell v. Loe [18%, II. Ch. D, 567 C. A.) 


James Hocking by his will bequeathed certain annuities to his spins- 
ter sister A. and to E. L., another sister, the}wife of J. L., and provided 
that, in the event of A. marrying and having children, his estate should 
vest and be divided equaily between the children óf A. and E. D., in 
equal shares, and this was sn take place ‘as soon as the youngest of these 
children should reach the age of 21 years. He further provided that, if. 
A. should remain unmarrizd, all his property should go to the children 
of E. L. By a farther clause he directed his trustees to raise a portion 
of the “ expectant presumative or vested share of any child” for B. for 
his or her support, education, advancement or benefit. In his will ho 
omitted to provide for a cantingency which actually happened viz, that 
of A marrying but having no children. 


Kekewich, J., held or a construction of the above will that the 
testator’s residuary estats’ would, in the event of A. dying without 
children, remain undispose d of, and, secondly, that the clause empower- 
ing the trustees to make advances would cease to operate as soon as A. 
was proved to be past chill-bearing. As.at the date of the suit A, had 
married and become a widow of 54 years of age, he held that the trustees 
cannot exercise the power above-mentioned. On appeal this judgment 
was reversed, and the Court of Appeal held that the power of advance- 
ment continued in operati=n during the lifetime of A. They said that 
Courts ought not to enterinto the question of A. being past child:bear- 
ing for the purpose of dep-iving the children of E. L. of the chance of 
becoming entitled to the property. The Court will never deprive a 
living person of'a possibleinterest. The Court of Appeal distinguished 
the case In re Lowman 1995, II. Ch., 348) on the ground that no 
living person was deprivad of any interest. In that case a fund was 
limited by a testator in the event which happened to the sons of his 
niece L. N. with remainde to the sons of his niece Flora. L. N. was 70 
years of age and a spinster. The Court ordered the fund to be paid to 
Flora’s,sons during the li&time of L. N. 





Negotiable Instrumert—Hquitable assignment of debt—Notice. 
Bente v. Shea>man [1898, II. Ch., D. 582 C. A.] 


The defendant was tka owner of a public house, and, being desirous 
of selling it, employed A. :o find him a purchaser in consideration of hig 
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being paid a commission of £175. A. found the plaintiff ‘Bence, who 
purchased the property from Shearman. A. was indebted to Bence the 
sum of £175 and shortly before the purchase he had transferred his 
right to receive the commission to Bence by a stamped document. 
After the completion of the purchase Shearman received the purchase- 
“money from Bence, and for the commission due to A. gave him a cheque 
for the amount. Thereupon Bence informed Shearman of the transfer 
of the commission debt by A. to him and requested him to stop payment 
of the cheque to A. which Shearman: refused, In a suit by Bence’ 
against Shearman for the sum, Held by the Court of Appeal that the 
suit ought to be dismissed. Where a man gives his creditor cheque or 
a promissory note for his debt, and he is afterwards given a notice that 
the debt, which is the consideration for the instrument, has been assigned 
apart from it, he can disregard that notice. Their Lordships held that 
to bind him with such a notice would be to put on him obligations 
which the law does not recognize and would-enable persons to assign 
the consideration of a Negotiable Instrument in such a way that the 
debtor is not to pay the holder of the Instrument. To hold the con- 
trary, they said, would be commercially disastrous. Compare Rama- 
chandra Rao v. Kuppusami Aiyar, 8 M. L. J.262 and Patat Ambadi Marah 
v. Krishnan, I. L. RB, 11 M., 290. 





Debt—Conditional payment—Hfect of giving Cheque or Bill of Exchange, 


Felix Hadley & Co. v. Hadley 1898, II, Ch. D., 
680, per Byrne, J.] 


-The defendant agreed to sell his business as existing on the 31st of 
December 1887, with the good-will to the plaintiff’s company, the lattor 
assuming all the liabilities of the business as and from that date. The sale 
was to include “ all book and other debts due to the vendor in connection 
with the said business and tho full benefit of all security for such debts 
and of all contracts, engagements, rights and privileges of the vendor 
in’ relation to the said business.” On December 31, 1887, the defendant 
had received some bills in payment of debts due to him which , however, 
had not been honored on that day. The plaintiff's company claimed the 
benefit of these billa under the clause above stated. Byrne, J., held 
that, as these bills were found to have been subsequently honored, the 
plaintiff was not entitled to the benefit of these bills under the above 
clause. For, firstly, the giving of these bills meant a conditional payment 
of debts for which they were given, the condition being that the bill will 
be duly honored ; so then there were no debts unless these bills were dis- 


‘ 
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honored. Secondly, these bills were not securities within the meaning 
of the above clause. For security means æ running security for the debt 
which exists, and has not been conditionally or unconditionally paid. 
He held, however, that, if 5aese bills had not heen duly honored, the debts 
would have been revived ‘and the plaintif can claim them under the 
above clause. 


Winding up of Company—Costs of action commenced befure winding up. 


In re London Drapery Stores (1898, 1I, Ch. D., 634, 
per Wright, J-j 


The London Drapery =tores (Limited) commenced an action against 
B; but before the action came on for trial the Company went into volun- 
tary liquidation. Subseqtently voluntary-winding up was ordered to be 
continued under the supervision of the Court. The voluntary liqui- 
dators then obtained the leave of the winding-up Court to continue the 
action, in which, however, nə obtained judgment against the Company 


_ for his costs of the action. It was heldsby Wright, J., that, as the liqui- 


dators had adopted the action ab initio B was entitled to be paid his : 
entire costs; not merely the costs as fram the commencement of the 
winding up. 





Master and servant—Liability of hirer for negligence of driver. 


, Jones v. Senllard [1898, II Q. B., 565, 
per: Lord Russell of Killowen, C. J.] 


The defendant was, b2ing driven in his brougham when the driver 
lost control of the horse which bolted and dashed through the window 
of the plaintifi’s shop, doing considerable damage. The plaintiff sued 
thg defendant for his lose which was caused by the negligence of the 
driver, the defendant’s servant. The evidence showed that the brougham, 
horse, the harness, and the suit of livery which the driver was wearing 
were the property of the defendant. But the driver was a coachman 
employed by a livery stable-keeper at whose stables the defendant 
kept the brougham and tke horso. For about a month previous to the 
date of the accident, the same driver had been driving him under a con. 
tract of hire between the tefendant and the livery stable-keeper. The 
horse had been recently sought by the defendant and brought up to 
London only a week before the accident, and had been driyen by the 
driver in question only thee or four times. Under these’circumstances, 
the defendant contended ttat the driver was not his servant, but that of 
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' the livery stable- sate. and that the latter was the person to be made 
liable for the driver's negligence. The Lord Chief Justice held, over- 
ruling the contention'of the defendant, that the driver, though the general 
servant of the livery stable-keeper, was in the particular matter in 
which the accident happened the servant of the defendant, and decreed 
the plaintiff’s suit. 


As pointed out by the learned Lord Chief Justice, it is not at all im- 
possible for a man to be in the practical relation of servant to employers. 
But it is impossible to lay down any definite rule of law on the point. No 
satisfactory line could be drawn at which, as a matter of law; the general 
employer of the driver ceases to be responsible and the temporary hirer 
becomes so. Such case must depend upon its own circumstances. The 
learned Lord Chief Justice, who exhaustively deals with all the cases on 
the point, does not himself lay down any definito rale of law. He says: 
“ The principle, then, to be extracted from the cases is that, if the hirer 
simply applies to the livery stable-keeper to drive him between certain 
points, or for a certain period of time, and the latter supplies all neces- 
saries for that purpose, the hirer is in no sense responsible for any negli- 
- gence on the part of the driver. Butit scems to me to be altogether 
` a different case where a brougham, the horse, the harness and the livery 
are the property of the person hiring the services of the driver.” 

JOTTINGS AND CUTTINGS. 

We beg to acknowledge with thanks the receipt of the following 

publications: _, a 


| The Albany Law Journal for December (in exchange). 
The Calcutta Weekly Notes for December (in exchange). 
The Allahabad Weekly. Notes for Decomber (in exchange). 
The Green Bag for December (in exchange). 
The Canadian Law Times for December (in exchange). 
The Canada Law Journal for December (in exchange). 

. The Educational Review for December (in exchange). 
The Indian Journal of Education for December (in exchange). 
The Harvard Law Review for Nov. and Dec. (in exchange); 
Recent American decisions. 

A person holding a mileage ticket who; with intent to board a 
train standing on a siding near a station, without going to the station, 
attempts to cross the main line, is held, in Southern R. Co. v. Smith (C. 
CO, App. 5th C.) 40 L. R. A. 746, to be nota passenger to whom the 

4 
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carrier owes extraordinary care or diligence, but only one of the general - 
public entitled to ordinary care, if he has dane nothing to notify any of . 


the officers or agents of the arrier that he is a prospective passenger. 


* ¥ 
¥ 


The “heirs” who are e=titled to a right of action for the death of a` 
person under 2 Hill’s (Wash.) Code, § 188, are held, in Noble v. Seattle 
(Wash.) 40 L. R. A. 822, to include the widow and children only, and 
not to include the parents of the deceased. 3 

# 7 

Finding a bee tree on te land of another is held, in State v. Repp 
(Iowa) 40 L. R. A. 687, to give the finder no right to the bees or to the 
tree, and if he hives them and leaves them ir a hive and on land, neither 
. of which he owns, he is held to have no interest that can be the subject 
of larceny. With this case is a collection of the authorities on the 
subject of property rights in bees. F 

ee 

Recovery for injuries occasioned by fright, as to which the autho- . 
rities are conflicting, was zecently allowed in Mack v. South Bound 
R. Co. (S. C.) 40 L. R. A. €79, although there was no physical injury 
sustained except that caused by the fright. 

5 , a A 

An action by a wife aginst jeri who have wrongfully induced 
her husband to leave heris =eld,in Gernerd v. Gernerd (Pa.) 40 L. R. A, 
549, to be maintainable wheze she is free from common-law disablities 
and entitle to sue in her own name and right for torts done to her. 
But she is held to have no right of action against her husband’s parents 
for advising him, in good faith, to separate from her. 

* ož 
* 

The father’s duty to maintain a child after divorce, in the absence 
of any provision in the decree on the subject, is held, in Re Zilley (Wis) 
40 L. R. A. 579, to continue as before, and His promise to pay the mother 
for maintaining a child after the time when he was entitled to have the 
custody of the child under = decree of divorce granted for the father’s 
fault is implied, although he has ineffectually tried to get the child and 
. has declared that he would not pay the mother for his keeping. 

# * 
ho. 

An order that the father pay for the support of minor children award- 
ed to the custody of the mather by a divorce decree which made no pro 
vision for their maintenanes is held, in McKay v. Superior Court (Cal..' 
40 L. R. A. 585, obtainable by petition in the divorce caso long after 
the decree had become final-and the mother had re-married, 


ee 
* 
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An action by a divorced wife against her former husband for the 
maintenance of a minor child is upheld in Gibson v. Gibson (Wash.) 40 
i, R, A. 597, when the father is-found unfit to have the custody of the 
child, and’ this has been awarded to her. 


* 
x %* 


We take the liberty of extracting the following from an article on 
The Lawyers v. The Rest of Mankind that aDpeared in the Albany 
Law Journal. ` f 

% * * o% ji * 

Men go into litigation usually blinded by self-interest, passion atid 
prejudice, and their testimony if not given wilfully falsely, is colored 
and warped by these conditions until itgjeffect, intentional or otherwise, 
is to produce false effects, And itis often true that those who are 
loudest in their denunciations of lawyers," ¡when in need of legal talent, 
are certain to seek the aid of some “ shyster” who is held in contempt 
for dishonest practice by good men of his own profession, and offer him 
an extra large fee if he will practise his rascality for them.4 It is the 
business of the adversary lawyer to detect andj expose the knavery of 
such people. Is there not enough in all this to make them sceptical of 
men’s honesty and tempt them to practise the dishonest arts with which 
they are charged? But itis true that the great majority of lawyers 
scorn the temptations, and will stand higher tests as to integrity of pur- 
pose as a class, all things considered, than any‘other class. They see 
the worst side of humanity all the time. Whilst it is true that con- 
tinuous contact with vice tends to dull the sharp appreciation of it, yet 
the lawyer being of necessity ever on thealert to detect and defeat the 
dishonest schemes of parties and witnesses, learns to know the futility of 
dishonesty. “It is said a lawyer ought to be a gentleman,” but there is 
certainly no greater obligation on him to be a gentleman than on those | 
who go into Courts as parties and submit their contentions. And as to all 
charges of “ brow-beating,” ‘“ bullying,’ ’ etc., the writer has heard them 
repeated for years, and yet has rarely seen angili of the sort resorted _ 
to, unless provoked by the conduct of the party or witness. The person 
who goes into Court and conductsjhimself in an honest, straight-forward 
and respectful manner is very rarely disturbed by lawyers. The experi- 
enced lawyer, if he have ordinary judgment, knows better than to 
brow-béat or attempt to entrap the truthful witness, well knowing 
‘that all such efforts invariably injure his cause, prejudices Courts, jary 
and the public. It is also said the disreputable classes [should be 
debarred; granted, But to disbar the class of! “disreputable men who 
assume to be lawyers is easier advised than déne. No ono feels greater 
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contempts for such charact=rs and greater humiliation that a great and 
honored profession should be disgraced by the ignorant and dishonest 
charlatans than the lawyer. But the profession is, to a great degree, . 
powerless, They do not make the laws governing the admission to the 
bar, and the people resent any effort at restrictions, fearing that the Bar 
would become an aristocracy and would obtain too mucb influence and 
power. A lawyer, in prac-ice, cannot afford to have controversies with 
the disreputable by institutng proceedings for disbarment, however much 
he may dislike the creatu-es, It is not sc much a matter of interest to 
him as to the general pubie, and yet he sees the public constantly em- 
ploying and paying well tke pettifogger for the very conduct that would 
be cause for disbarment, an 1 hears the dear public boast of how this or that 
“sharp” got them out of their “scrapes.” The Bench could do much 
to rid the Bar of disrepu-able practices, but not so much as it should 
have the power todo. As to the objection made that the swindlers 
who speculate off the igncrant and unwary in cities always have the 
best legal talent to defend them, the Bar is in no wise responsible for 
this difficulity. The law gives no adequate remedies. The same men 
who do the swindling maripulate the political primaries and lobby the 
legislative bodies in whica the able lawyer, who is competent to draft 
laws that would surely circumvent the swindler, is a rara avis. 


When the respectable portion of community becomes willing to take 
an interest in these matters, and willing that lawyers may be paid a 
salary that will pay board at least, and see then that they are nominated 
und elected law-makers, there will be hope for legistative action which 
will meet all these causes of complaint, as well as many others, But 
while inexperienced young men and broken-down old men and ignorant 
politicians, who go for wŁat they can make out of it, are legislators, no 
hope need be entertained “or improvement in this or any other direction 
where abuses prevail. 


Under the English common law, before a man could be admitted 
‘to the Bar, he was compelled to spend a number of years in study and 
preparation for the profession and pass rigid examinations. The rule 
that men shall produce evidence of having studied law and pass exami- 
nations, more or less rigid, prevails in most of the States. That exami- 
nations were and are often farcical is evidenced by many a story, morc 
or less veracious, similar 50 this: The Committee appointed to examine 
the candidale asked, “Who made you?” The answer came quickly, 
“God, of course.” “ Who made God?” “I don’t know.” The Committee 
reported favourably, add ng that the candidate had answered correctly 
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all guestions asked but one, and that one the Committee could not answer. 
Law schools were lax in the matter of both instructions and examinations. 
But there has heen rapid improvement, The uecessity for better things 
has become apparent to the better class of lawyers, as a defence against 
the unfit. Many of the States are becoming more exacting, in the 
matter of qualifications. The American Bar Association, which is really 
international, State and other Bar associations are pressing upon the 
profession and ihe country the necessity for high standards for men and 
qualifications. In all the States it is required that an applicant -for 
admission to the Bar shall be a voter. But in this and some of the other 
States women are now admitted. I think Vigo County had the first 
woman lawyer admitted in the State, through the chivalry of a valued 
member of this Club. 


But in the adoption of the State Constitution of 1852 the Constitu- 
tional Convention brought ridicule and disgrace upon the State, adding 
‘to its unmerited reputation for illiteracy by adopting as a part of the 
Constitution the following monstrous absurdity ; “ Every person of good 
moral character, being a voter, shall be entitled to admission to practise 
law in all courts of justice,” 


Evidently the members of that convention all wanted to practise law 
themselves, and knew their unfitness under any reasonable rule of pre- 
paration, * * * It has been supposed that under this provision the 
Courts had no power to regulate admission to the Bar, but later and. better 
opinions now prevail. There is a saving clause in that constitutional. 
absurdity. It requires a person to be of “ good moral character.” But 
what is good moral character? Toa profane, djssolute, dishonest Judge, 
whom the “resi of mankind ” entitled to vote have foisted upon-a long- 
suffering profession, the requisites of a good moral character are such 
as will enable the candidate to keep pace with “his honor.” Good 
moral character is a thing too elastic to hold-any man to truth and 
honesty, It has as varied meaning as there are individuals, It will no 
doubt be said that as Used here it means a consensus of opinions, or a 
sort of average. But when the question as to whether or not a person 
possesses such qualifications has to be'submitted to a Court or jury upon 
evidence, it will vary as those interpreters vary in their judgment of 
what constitutes good moral character, In fact, there is no fixed or 
stable standard, and the saving clause amounts to nothing, And the 
profession in Indiana has had to suffer, and with them every citizen. 
The citizen ordinarily is not able to distinguish between the quack or 
charlatan and the reputable physician, and he is less able to recognize 
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the distinguishing marks cf the shyster, barator, ete. Though I meta 
poor woman, a few days ago, who knew tha shyster when she met him. 
_ The reptile had heard that she thought of -getting a divorce from a hus- 
band who had abandoned zer with two children five years ago, and he 
visited her, uninvited, sevezal times, and urged her toemploy him. She 
declined to yield to his blandishments. ‘There has a new variety appeared 
(in this region), who partekes of the nature of the valture. A man gets 
hurt whilst in the employ af some corporation; this bird will scent the 
carcass afar, and be sittirg on the fence near by before the blood is 
washed off, and beg for a job to black-mail the employer, and if suc- 
cessful in getting the job, will take most of what he gets for his alleged 
services. 


Again, he hears that some man is likely to die, it may be twenty 
miles away. He flies to tha place, and hovering over the deathbed urges 
the dying to employ him so administer the estate. I heard of two of 
these foul birds flying a>ace, not long since, for such a chance. The 


defeated bird was badly disgusted. But, as I have said, these reptiles , 


and vultures are not numerous, and, if the community would use reason- 
able intelligence and honesty in the choice of their counsellors, they would 
starve to death. 
h ay 
Use of French Language in an English Court; The action of Mr. 
Justice Darling in sentencug a French prisoner in an English criminal 
Court in his own languags is being somewhat sharply criticised by the 
legal press, on the ground that it is contrary to tradition and precedent, 
for the obvious reason that the sentence should be understood of the 
people, and further, that Judges are nai and cannot be versed in the 
language of every foreigner tried before them, whether Chinese, Turk, 
Russian, Italian or French. An additianal, and perhaps even more 
forcible, reason is that advanced by a correspondent of the Law Times, 
viz, that the sentence, so as to admit of its becoming part of the record 
of the trial, should have bæn delivered in the English language. The 
learned Judge should hare first delivered the sentence in English, and 
then, if he thought propez, he could have interpreted it to the prisoner 
in French, or ordered the Court interpreter to do so. This correspon- 
dent points out that since the time of Edward IIL, the English tongue 
has taken the place of French in the Courts of law, and, although the 
.language in the statutes prior to the reign of Richard IIL. is generally 
in Latin or French, all Richard III.’s statutes are in English, and 
so they have continued to be drawn in all subsequent periods. But 
the whole matter may ke said to possess little more than academic 
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interest, particularly for the poor devil in the prisoner’s box, unless, 
indeed, there is something in the suggestion of a London contemporary 
that, unless the learned Judge's dialect was immaculate, the procedure 
constituted a wholly unjustifiable addition to the penalty imposed upon 
the prisoner,—The eee Law Journal. 


aa 
The Joint Traffic Decision :—The Supreme Court of the United States, 
in the Joint-Traffic case, to which we made reference last week, refused: 
to reverse itself. If consistency is a jewel noted for its rarity, then 
the legal profession and the commercial world ought to rejoice that the 
highest Court in the land has refused to be inconsistent. Mr. Justice 
Peckham’s declaration that the Court had been unable to distinguish 
any difference between the Joint-Traffic case and the Trans-Missouri 
case really covers the whole matter in a.nutshell. We believe that a 
careful and dispassionate investigation of the controversy and the facts 
involved will show that the Supreme Court is clearly right in declaring 
the Joint-Traffic Association illegal under. the Interstate Commerco 
Act and the Anti-Trust Law. The thirty-two railroads embraced in it, 
including all of the great transportation lines operating east of the Missis. 
sippi and north of the Ohio, organized in October 1895, and had some of 
the ablest counsel in the country to guide them. In view of numerous 
decisions, whose force and effact it sought to evade, itdid not “ make” 
rates, but merely “recommended” them. The rates themselves, we are 
told, were fixed by the companies concerned. We are also informed by the 
Philadelphia Press, that the object of the Association was not to advance 
rates, but to maintain them; that the board of control of nine, the 
board of three commissioners or managers, and the three arbitrators 
were only “advisory,” the companies themselves being the final and, 
only actual authority. Each company collected its own rates and made 
its own rates, The differentials by which these rates were kept uniform 
were determined by the managers, passed upon by the arbitrators, and 
affirmed by the board of control, but the companies, we are: assured, in 
the end made the rates. It is added: “Under this simple but carefully 
devised plan ‘agreements’. as to rates were avoided, ‘pools’ were ` 
eschewed and the delegation of corporate powers was guarded against. 
The railroads were, it was argued, simply provided with suitable machi- 
nery by which each could be advised as to the fairest rate, all things 
considered, and, having learned this rate, each agreed on its own account 
and in its own interest to maintain it, and, having reached this conclu- 
sion, forfeited £5,000-if it failed to keep the rate.” Justice Peckham, 
in his characteristically vigorous way, brushes, aside the varnish of 
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sophistry with which shrawd counsel sought to cover the tell-tale joints 
in their handiwork, and frankly declares the inability of the Court to 
distinguish any difference between the agreement under consideration 
and the one set forth in the Trans-Missouri case; in other words, ib was 
another instance of tweeGledum and tweedledee. The natural and direct 
effect of the two agreements, the Court declares, was the same, viz. to main- 
tain rates at a higher level than would otherwise prevail, and hence the 
differences between them vere not suck a=to call for different judgments in 
the two cases on any suck grounds. It-must be'conceded, it seems to us, 
that in both cases there was an agreemeni—no matter by what particular 
process it was reached—to keep up rates, and that being the fact, com- 
petition was not allowed “ts natural scope and effect. It will not do to 
_ say that under the operation of the Joint-Traffic Association rates were 
reasonable and just ; that the cost of transportation being such a large 
ag ‘element i in the price of ‘goods, it is quite as important to have rates 
_Atlliform and stable as to nave them low (of course, rates both stable and 
“low „would be still better), and that when rates are being cut right and 
left, itis the big shipper yho obtains advantage over the little one. The 
disastrous results that f-equently acsampany over-competition may be 
conceded, at. the same- time it may well be doubted whether they are 
comparable to the evils ož monopolistic regulation of rates. Under the 
operation of immutable aad beneficent laws, the former evils will correct 
themselves, in time, throcgh the “ survival of the fittest,” but with rates 
arbitrarily fixed by the transportation companies themselves there is 
always a liability to taz the traffic all it will bear rather than what 
would be fair and nota reasonable profit to the companies, to say nothing 
of the over-capitalization and dishonest management features. We are 
aware that the English Courts of last resort have for years held the view 
that agreements to mantèn rates by common ‘carriers are ee in restraint 
of trade. It was decidec in the “Mogul freight cases,” in effect, that 
trade is impossible unless men bargain freely, and that men cannot 
bargain freely, unless they are free to decide when and how to bargain. 
From the English Court’s view thatit is practically impossible to dis- 
criminate between individual and co_lective bargaining, and that both 
must be left free if freedom is to be retamed by each, we most respectfully 
dissent. We venture the assertion thai-every Joint-Traffic Association 
ever organized was compelled to depend for success upon its ability to 
coerce certain of its members into comphance with the rules and rates 
agreed upon, as is showr by the system of fines and penalties imposed 
upon violators, and free'sction is harcly compatible with coercion, how- 
ever cunningly it may be disguised by shrewd and-clever counsel. 
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On the general éffect of the decision, the Philadelphia Press remarks : 
“The Supreme Court decision establishes the law. It must be obeyed 
without evasion, and will be. The experiment of extreme competition 
must now be carried to the end. Both Congress and the Courts have 
decided upon this, and while yesterday’s decision should lead to a pooling 
act, there is grave danger that it will not. Last winter the railroads, 
secure in successive decisions in their favor, ceased to urge the enactment 
of the measure for which they had earlier clamored. A new campaign 
must now be begun with the present decision against it. Such an act 
should be passed, for, while the law and the Courts are against the regu- 
lation of competition, public policy i isthe other way. It is only necessary 
to contrast the stable, profitable and secure English railroad and industrial 
corporations under a system permitting and fostering pooling and our own 
without this safeguard for labor, trade and capital. The bankruptcies, 
the ‘reorganizations’ and the drastic economies.of unrestricted compe- 
tition work untold hardship to labor by rendering employment precarious, 
derange industry and destroy capital. The attempt to prevent any ' 
regulation in competition plunged over one-third of our railroads in the 
hands of receivers and for six years stopped the growth of our railroad 
system, Why should men invest in railroads whose very existence can 
at any time be put in jeopardy by reckless competition ? 


“By its devision the Supreme Court has at least cleared away all 
donbt and carried the system of destructive-competition to its final term 
and last, extreme. Railroads are left to cut and harry regardless of 
returns, and it is possible that worse must be before better can be had. 
It is at least true that the current decision has come when railroad 
managers have been demonstrating that even the Joint-Traffic Association 
cannot prevent destructive cntting in rates by respectable corporations 
and reputable managers.’ It may be conceded that the Joint-Traffic 
Association, cunningly devised as it was, being illegal, no joint action 
between railroads is possible without additional legislation. To this end 
the railroad managers will doubtless address themselves at once, and 
their activity is likely to take the form of an attempt tu induce Congress, 
at the earliest possible moment, to pass a law permitting the railways 
to organize and conduct traffic organizations under the supervision of 
the Interstate Commerce Commission. 

ay 
Legal Laughs. 

A lawyer in Court the other day, after a close cross-examination of 

a witness, an illiterate Irish-woman, in reference to the position of the 
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doors and windows, etc., -n her house, sked the following question: 
“And now, my good woman, tell the Court how the stairs run in your 
‘ house.” To which the gcd woman replied : “How do the sthairs run ? 
Shure, whin Tam opp sthairs they run down, and whip Tam down they 
run opp.”—Household Weeds :—The Albany Law Journal. i 


* 
* * 


Horace Greeley—he usad to tell the story himself —once sent a claim 
to a western attorney for ccllection, the attorney to keep half the amount 
for his fee. After a time Mr. Greeley recpived the following note from 
the lawyer :— 


“Dear Sir :—I have succeeded in collecting my half of that claim. 
The balance is hopeless,” -—The Albany Law Journal. 
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Acts:— PAGER. 


1839, XXXII :—See INTEREST Act. 

1868, XX :—BELIGIOUS ENDOWMENTS Act. 

1864, II (MADRAS) :—See REVENUE Recovery Act (MADRAS), 
1865, VIII (MADRAS) :—See Rent Recovery Act (Mapras). 
1870, VII :—See Court FEES Act. 
1872, IX :—See Contract Act. 

1873, IV :—See Civit Courts Act (MADRAS). 

1874, II :—See ADMINISTRATOR-GENERAL’S ACT. 

1875, XXIII :—See LIMITATION ACT. 

1876, XVII :—See OUDH LAND REVENUE Act. 

1877, III :—See REGISTRATION ACT, 

1877, XV :—LIMITATION Act. 

1887, I :—See GENERAL STAMP Act. 

1882, V :—See Forusr Act (MADRAS). - 

1882, VI :—See COMPANIES Act. 

1882, VI :—See CIVIL PROCEDURE CODE, 

1882, XV :—See PRESIDENCY SMALL Cause Courts Act, 
1884, I (Mapras) :—See CITY or MADRAS MUNICIPAL Act (MADRAS). 


1887, I (MADRAS) :—See MALABAR COMPENSATION FOR TENANTS IM- 
PROVEMENTS-ActT (MADRAS). 


1887, IX :—See PROVINCIAL SMALL CAUSE.COURTS Act. 
1889, VII :—See SUCCESSION CERTIFICATE ACT. 


Abandonment of a point by Vakil :—See LIMITATION Acr (11). 


: Abatement of Suit :—See Civit Peocepure Oone (36). 


Acknowledgement :—See LIMITATION Acr (3). 
by surviving partners :--See LIMITATION 








Acr (5). 


Actio Po at moritur cum persona :—See CIVIL PROCEDURE 
ODE (36). 


Admission of document, finality of :—See Stamp Acr (1). 
Adoption :—See Hinpv Law (2). 


Adverse possession of tenant in common :—Sce Civin Pro- 
CEDURE Cope (11). 


Agreement :—See O1vit ProcepurE Cone (28). 


Alienation by widow with reversioner’s consent :—JSce 
HINDU Law (18). 


— of widow’s estate :—See Hinnu Law (18). 
Appeal :—See PROVINCIAL SMALL Cause Courts Acr (2). 
:—See CIVIL PROCEDURE Cops (4). 
———— :—See CRIMINAL PROCEDURE CODE. 
against ejectment order :—See Renz Recovery Act (2), 
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Appeal against order under S, 102, C. P. C. :—See OIVIL Pro- 
CEDURE Cope (15). i 

from order allowing withdrawal of suit and 
costs :—Sce O1vin PROCEDDURE Cope (1). i 

Appellate jurisdiction :—See Civin Proceptre Cone (4). 

Application :— j 

—— for restitution :—See CIVIL PROCEDURE Cone (20), 

— under $S. 311, C. P. C., withdrawal of :—See 
CIvIL PRUCEDURE Cone (18), 

Attachment :—See Hinpv Law (9). 

by Civil Court :—See INDIAN Prenat Cone (2), 

effect of :—See C1v1n Procepurse Conr (82). 

of decree :—See Civit PROCEDURE Conr (26). 

of mortgage bond as immoveahble property :— 

See Orvin Procepurs Cops (18). a 

SUES pandhan; right of:—See Morreacor AND Morred- 
GEE (4). 

Benamidar—Maintainadility of suit. 


The plaintiff, assignee of a debt, sued the debtor for the money. 
It was proved thas the assignment in favor of the plaintiff was 
really intended, for the benefit of his master, whoso money 
formed the consideration for the essiznment. : 

Held, that the plaintiff was entitled to recover notwithstand« 
ing he was a mere benamidar. ` 

Per curiam “ Provided that the defendant is not in any way 
prejudiced and is allowed to raiss any defence which would 
avail him against the pərson really entitled, there seems to - 
be no objection to such a suit. 

















eee 














Sivasankaram Pillai v. Panchami Kesiyar ... ui we 302 
Benami transferee —See Crvin Proceptre Cope (22). 


Bottomry, bond essentials of—Hypoti.ecotion of ship—Uncertainty 
of contract—Yoggyam adamanam. 


A bottomry bond given by the owner of a ship must, to be valid, 
be given at a place where he has no personal credit or security 
other than the bond. 


A bond hypothecating a ship after reciting the consideration and 
the security imposed a personal liability on the hypothecators 
for re-payment of the amount within a fixed time and stated 
that “if the money is not paid within the stipulated time we 
(the hypothecators) shall add vattam at Rs. 20 per cent. per 
annum on the amount of principal and interest accruing on 
that date, adding tattım once in the twelve months until dato 
of payment, after the stipulated time, on tho adamana yoogyam 
of the said ship and get back this mortgage bond.” 


Held, that the bond was not valid as a bottomry bond, and that 
as a mere hypotkecation the provision therein contained for 
vattam on yoggyam of the ship were void for uncertainty, the 
word yoggyam being indefinite in its signification. i 
Asan Koothoo Sahib Mercoyar v, Moothoo Kana Ana Ramanath 
Chetty ase ga ae A tee oes 159 
Cause of action :—Sce Hrxov Law (8). 
:—See BEST Recovery Act (ù). 
Charter Act, S, 13 (24 & 23, Vie. Ch. 104) :—See Orv Pro- 
CEDURE Cope (4). _ i | ns * 
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1, Civil Procedure Code, Ss. 2, 54,373, 588—Suit, with- - 


drawal of —Appeul from order allowing withdrawal of suit and costs. 


The plaintiff in a suit applied to the Court for permission to 
withdraw it with liberty to bring a fresh suit in respect of the 
subject matter and the Court allowed the withdrawal, passing 
an order directing the plaintiff’s costs to be paid out of certain 
funds of which the defendant was trustee. The defendant 
appealed objecting to the award of costs. 

Held, that the order of the Court as to costs was not a decree 
within the meaning of 8. 2, C. P. C., and not being an order 
mentioned in S. 588, C. P. C., was not appealable, 


Ramakisoor Doss v. Sreerangacharlu... ins . 74 


Ss. 2,244 and 310 (A).—Mortgagee, whose 


immovable property has been sold. 


2. —— 








A.and B. who were joint owners of some property together mort» 
gaged it to C. C. then sued on the mortgage and got a decree 
against them both. After decrce A. sold away his share of tho 
property to B. in consideration of the latter undertaking to 
pay the whole of the decree amount and executing to him a 
simple mortgage on the share so sold for the balance of tho 
sale amount. Subsequent to this arrangement, C. executed his 
decree and purchased the entire property himself in execution. 
B. then applied to the court to have the sale set aside under 
S. 810 (A), C. P. C. 


Held: that as B’s mortgage would be affected by the sale, he 
was a person whose immovable property hud-been sold within 
the meaning of S. 310 (A), C. P.-C., and that; consequently, 
he was entitled to the benefit of that section, and that as the 
purchaser was the decree-holder-himself and the matter was 
one arising in execution, the order passed between him and 
another party to tho suit under S. 310 (A) was appealable. . 


Rakhal Chunder Bose v. Dwarka Nath Misser from I. L. R., 13 C. 
846, referred to. 


Srinivasa Aiyangar v. Aiyathorat Pillai S A, YA 55 
Es.2, 244, 588 and 588—Restitution 





Sy Ges ee 
of decree. 


An order passed under S. 583, Criminal Procedure Code, is ap- 
plicable in the same manner as any other order. passed in exc- 
cution of a decree. pd 


In giving restitution under 8. 583, Civil Procedure Code, the 

Court should restore the parties to the original stato of things 

which existed prior to the execution of the decree, and to that. 

extent must cnquire into and determine tho right of the parties 

requiring restitution. oP 
Vellanki Venkatarama Rao v. Venkatasubbamma Rao ... ass 276 


4. — - Ss. 2, 541, 543, 582— Rejection of ap: 
peal memorandum—Scandalous matter—Appeal—Scandalous mat- 
ter, what—Partiality of Judge, ground of appeal. 











An appeal lies from an order rejecting an appeal memorandum 
on the ground that it contains scandalous matter. Ayyanna 
v. Nagabhooshanam, I, L. B., 16 M., 285, referred to. 


Per Subrahmania Aiyar, J—When a memorandum of appeal 
containg scandalous matter, the Court nas no power to reject 
the memorandum especially in cases where the scandalous 
matter is separable from the rest. All that it can do is to ask 
the appellant to remove the objectionable mattor, and if he 
should refuse to do so itself have it expunged, 
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Bias on the part of a Judge ought not to be allowed to form a 
ground of appeal for impeaching his decision. 16 is no doubt 
open to an appellant to set up circumstances showing that the 
Judge whose decision’ is appealed against was disqualified 
from trying and deciding the case. But it is not open to him 
to show that in the particular case he was biassed in fact. 


Per Moore, J-—When a Court finds scandalous matter in an 
appeal memorandum which in its opinion should be expunged, 
the proper course for it to take is to return the appeal petition 
to the appellant ani refuse to receive it until the matter is 
expunged. It is mo part of its duty to revise the memo- 
randum itself, 


Zamindar of Tumi v. Bangaru Peda Bennayya ie sa 304 








5. — S.13—Joinder of causes of action closely con- 
nected—Settlement of accounts, suit on—Suit on pro-note given on 
settlement of accownt. 


Tho plaintif first sued on pro-note executed to him by the 
defendant for money due on e settlement of accounts and 
alleged that the pro-note was contained in the plaintiff’s 
account book staumed and signed by the defendant. The 
defendant denied execution and the suit was dismissed on the 
ground that the plaintiff failed to prove the genuineness of 
the pro-note. The plaintiff then sued the defendant on the 
settlement of accounts. 


Held, that the second suit was barzed by 5, 12 of the Civil 
Procedure Code. Arunachalam Chetty v. Meyyappa Chetty 
I. L. R., 21 M. 91, followed. 


Muruga Pillai v, Subrakmania Aiyar kis “se sas 197 


Ss. 13 and 43—Transfer of Property Act, 
S. 65—Suit for specijic-performance of contract to sell—Presh suit 
Jor possession barred, 


In the absence of a provision in the contract to the contrary a 
person suing for ths specific performance of a contract to sell 
land must also ask for posaéssion in the same suit; otherwise a 
fresh suit for possession will be barred under Ss. 13 and 43, of 
the Civil Procedure Code. 


Nathan Valad Pandu v. Budhu Valad Bhika, I L. B., 18 M., 687, 


tt a ai 











distinguished. 
Narayana Kaviroyan v. Kandasami Coundan Sais vee 147 
a Ss. 13 and 43 :—See Sreciric RELIEF 
Acr (1). 





Ss. 13. (epl. ii) 42,43, 244, 462.— 
Res judicata—Cause of uction—Compromise on behalf of minor with- 
out leave—Right of nent friend to set acide compromise on behalf of 
minor. 


The next friend of a minor in a suit camot validly compromise 
jt without the previous sanction of the court enabling him to 
enter into such a compromise. The mere fact that a court DA a 
passes a decree in accordance with an nnauthorized compro- 
mire does not amount to leave being given within the meaning 
of S. 462, C. P. 0. ` 


The right to avoid a compromise entéred into on behalf of a 
minor by his next friend in a suit, can be exercised not only by 
the minor himself on coming of age but also during his minor- 
ity by a next friend on his behalf, 


d 
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Explanation ii to S. 13, C. P. C., in authorizing a fiction that the 
matter contemplated by it was in issue necessarily implies the 
further fiction that it was adjudicated upon. 


In 1879, a suit was compromised on behelf of TA), a minor by his 
next friend, but without the previous sarction of the court 
which, however, passed a decree in accordance with the com- 
promise. In 1882, another next friend o7 A sued the same 
defendant to set aside the decree on the ground of fraud on 
the part of the person who had formerly acted as next friend. 
That suit was thrown out on the ground that no fraud was 
proved. In 1884, another attempt was medein execution, to 
impeach the same decree on the allegation that it had been 
obtained without leave. 


The objection was there overruled on the ground that the sanc- 
tion had been impliedly given. 


In suit by A. in 1896, within three years of his attaining his 
majority, to set aside the compromise desree on the ground 
that it had been obtained without leave of court and was, 
c msequently, not binding on him: 


Hed that 8. 244 was no bar to the suit as the question whether 
sanction was given or not, being one going to the very root of 
the decree passed on the compromise, was suchas could not be 
raised in erecution of the decree; 


that the cause of action alleged in the resent suit was either 
identical with or formed part of the cause of action put for- 
ward in the suit of 1882, and was, therefore, matter which 
ought to have been made a ground of attack in the former suit 
and that, consequently, the present suit was barred as res 
judicata, 


Arunachalam Chetti v, Meyyapa Chetty ae ued mo 28 


. 9. —--—_—_—_—_— $s. 17, cl. (c) and 20.—Acquiescence to 
jurisdiction by non-resident defendant—Non-resident defendant must 
apply to stay proceedings. ' 


Where a suit is instituted against two persons in court within 
whose jurisdiction the cause of action kas not arisen, but 
where one of the defendants resides, the non-resident defend- 
ant must, if he wishes the suit tobe cried by any other court, 
apply under 5. 20, C. P. O, to stay proceedings; otherwise, he 
will be deemed to have acquiésced in tho institution of the 
suit in the court in which itis filed; itis not enough if he 
only objects to the jurisdiction in his written statement. 


Viraragava v. Krishnasami, I. L. R., 6 M., 344, followed. 
Ismall Peer Ambalam v. Neelamegam Servai ... Ta TA 3 


10. 





— 





S. 31.—Tenants-in-common, suit by—Non- 
joinder, effect of-—Torts—Joinder of parties, ` 


One tenant-in-common can sue a trespasser in tort without 
making the other tenants parties ane get zelief so far as he is 
concerned. 


The plaintiff and S. B. were both entitled as tenants-in-common 
‘to the mortgagee’s interest under a usufructuary mortgage- 
deed in the rates of two-thirds and ore-thi-d of itrespéctively; 
The 2nd and 3rd defendants who were tha mortgagors were 
“in posseSsion under a rental agreement and the mortgage-deed © U 
stood in the name of the 1st defendant benami for the plaintiff, 
‘On the Ist defendant denying the plaintifs title to the mort. 
gage the plaintif instituted a suit for a declaration that he 
was the owner of the mortgage. 


|| 
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Held; that the plaictiff was entitled so a declaration so far as à 
his two-thirds share in the mortgage was concerned without. 
making 8. R. party to the suit. 


Obiter : In’ the case of property indivsible one co-owner alone 
can recover it from.a person who olds uhlawful possession 
of it. f 


The law as to the effect of non-join@r in English well as in 
Indian Courts discussed. 


Mahabala Bhatia v. Kunhanna Banta see vee a 139 


11. ————-— ——— 8. 4&3. —Limitatior Act, XV of 1877, Sch. I, 
Aris. 142 and 144—Adverse possession of—Tenant-in-ecommon— 
When tenant's possession adverse to landi=rd. 


Where two persons are tenants in common of various items of 
properties, and one of them has obtained decrees for partition 
of some of the items in suits to waich the other tenant-in- 
common and tenants holding the properties under them were 
parties, S. 43 does not bara fresh mit by the same plaintiff 
for partition of the remaining items. 


Per Shephard, J—Tke causes of actio are not the same in the 
former and the present suits, becauss the right on the part of 
a tenant-in-common to have each field separately divided 
between himself and his co-tenants 3 one thing and the right 
to claim a partition of all the fields held by them as tenants- 
in-common is another thing. 


Per Subramania Atyar, J—The cause Df action relied on in the 
previous suits though erroneous, beng that the plaintiff was 
entitled,to a partision confined to tts particular parcels com- 
prised in the demises to the tenants who were impleaded in 
each suit, was different from that upon which the present suit 
was based, namely,to a general and zomplete partition of the 
entire property heid by the plaintiff and the defendant. 


Per Shephard, J.—Where property vas in possession of two . 
persons as tenants—in—common and held under them by a ten- 
ant, mere nol-participaiion of the profits by one of the owners 
and exclusive occupation by the otheris not sufficient to make a 
case of adverse possession. Even there the original tenant 
and a member of his family attorns ‘o one of the owners or a 
stranger pays off the former tenant and attorns to such 
owners, the possession of the tenantzand of such owner isnot 
adverse to the other owner unlex the tenancy has been 
determined in the one case or the œher owner has notice of 
the adverse possession in the other. Mere denial of a land- 
Jord’s title does not determine the teaancy unless the landlord 
does some act showing his election t accept the forfeiture. 


Péi Subramania Aiyer, J.—During the subsistence of a tenancy, = 

„assertion of title by-the tenant does zot render his possession 
adverse. Such assertion after the cetermination of his ten- 
ancy or attorning and paying rent D a stranger who asserts 
title, makes the pcssession adverse, provided the owner has 
knowledge of the facts. In the case of tenants in common 
there is no ouster of adverse possess7on until there has been a 
disclaimer by the assertion of a hostEe title and notice thereof 
to the owner either direct or to be inferred from notorious 
acts and circumstances. 


Kuthiravattah Nair v. Manvikrama saa zii w oon 92 


12. —— Ss.43 and 44—Conversion, what amounts 
to—Cutting timber trees—Mesne profits. 


‘Plaintiff first sued the defendant and cotained # decree for pos- 
session of a hill from which he had Feen evicted and for dam- 
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Ages caused by the defendant having cut and removed certain . 


trees from the hill. He then sued the defendant for damages in 
respect of trees that had been cut and removed by the defend- 
‘ant subsequent to the institution of the previous suit and in 
respect ‘of a quantity of timber which had been stored by the 

A plaiatiff on the hill and rempved by the defendant also anbse- 
quent, to the institution of the first suit. 


Held: that the second suit was maintainable and was not barred 


under 5, 43, Civil Procedure Code, by reason of the first suit. N 


See also MESNE PROFITS AND OgNVERSION. 
Thottathil Ahmmad v. Muthedath Avuthraman 


13. ——. S. 54 :—Alternative prayers in Plaint—Plaint 
insufficiently stamped—Cowrt cannot reject without first requiring 
proper stamp to be paid. 3 


The plaintiff sued to redeem, a kanom (mortgage) of 1858, and 








alleged in his plaint that the defendants were setting upa ` 


renewal of 1874, which was not, however, binding on the 
plaintiff. He paid court-fees on the amount of the mortgage 
admitted by him and added an alternative prayer that if the 
Court should find the renewal of 1874 to be valid, he might 
be allowed to redeem on the footing of that renewal. The 
District Munsif decreed the suit, but the District Judge on 
appeal found that the renewal of 1874 was binding on the 
plaintiff and dismissed the suit, inasmuch as he had not paid 
‘court-fees on the amount of that renewed kanom, but only 
upon the kanom of 1850, which was for a less sum. 

Held: that the dismissal of the suit was improper. and that the 
proper course for the Judge was that provided for by S. 54, 


Oivil Procedure Code, viz., to require the plaintiff to pay the . 


additional stamp necessary to cover the larger amount and in 
default to reject the suit. 
Subrahmania Pattar v. Valiya Nyar 


ane eee vee 


14. 





effect of setting aside—Summons, serving of—Swmnmons, when afim- 
able to the ‘outer door. : 


After he was declared ew parte, the defendant in a suit applied 
under S. 101. Civil Procedure Code, to be heard in answer to 
the suit. The application was rejected and a decree ex parte 
was passed against him. He then applied under S. 108, 0. P. O., 
to set aside the ex parte decree, and this was also refused. 


Against this latter order, he preferred an appeal under S. 588, 
C. P. 0. 


Held: that, notwithstanding the dismissal of his application under 
S. 104, C. P. O., the defendant was entitled to apply under 
5. 108, C. P. C., to set aside the er parte decree ; and 

that the effect of setting aside the ex parte décree under 8. 108, 


C. P. C., was to nullify the order that had been passed under ` 


‘8. 101, C. P. C., so as to allow the defendant to appear and 
defend the suit. | g i 


If;in the course of serving a summons to the defendant in a suit, ° 


the serving offiser receives information that leads him to think 
that the defendant is only temporarily absent, he must wait 
: and effect a personal service. But ifit be otherwise, and if 
there be no person who can be served in the absence of the 
defendant, there is nothing improper in the officer’s affixing a 


residence. `> - ; M 
Bhomshetti v. Umabai, I. L. R., 21 B., 228, referred to. 5 
Sdrkaralinga Mudali v, Rathnasabapathi Mudali ` 


-————--— Ss. 80, 101, 108, 588—Zz-parte decree, . 


copy of the summons to the outer door of the defendant’s 


273 


’ 187 
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15. --—~—--——_-—— Ss. 102, 103.—Dismissal for default— 
Appeal against order unaer 8. 102. 


An order passed under 8. 102 of the Cit] Procedure Code is not 
a decree from which-an appeal or a s@ond appeal lies. 


Gilkinson v, Subahmaria Aiyar ooo one eee eve 
1 


magang 8s. 310 (A) and £11.— Withdrawal of 
application under S. 31E—Ocmpliance wi 8. 810 (A). 


A judgment-debtor wkose immovable p>operty had been sold in 
execution applied urder S. $11, O. P. I., to set aside the sale. 
Immediately after end within the 3C days allowed by law, he 
applied also under £. 310 (A) depositmg the amounts referred 
toin cls. (a) and (b of that section. When the petitions were 
first called on for hearing, he withdrew the former and elected 
to proceed with the latter. 


Held: that he was enfitled to do so as, ander the circumstances, 
the matter must be sreated as if no asplication had been made 
under S. 311, C. P, 5. 


Venkata Krishnayya:v. Narasimham ey ses Nee 
S. 158.—Costs, failure to pay. 


Where at the request >f a petitioner th: Court adjourns the case 
ordering him to pay the costs of adjcarnment to the counter- 
petitioner and the former does notpay it, the Court cannot 
dismiss the potiticn_under 8. 158, C. >. O., unless it had made 
the payment of casts a condition pre -edent to hearing the evi- 
dence in the case. 


Veerabadhrappa Chetty v. Chinnammah a. ave on 
18. —— Ss. 223, 268, 259, 274—Transfer of 


decree for execution to another court—Trarsfer order obtained by miss 
representation, mere irreyularity—Irregulcrity—A ttachment of morta 
gage-bond as immovable property merely. ' 


A decree-holder applizd to the court which passed the decree to 
transfer it for execution to another Curt and in support of the 
application madea falsa representa-ion that property of the 
judgment-debtor was to be found within the jurisdiction of 
that other court. The court without making any enquiry 
under § 228, C. >. C, ordered the transfer. The court to 
which the decree had thus been transferred executed it, and in 
execution thereof attached and soll a mortgage-bond of the 
judgment-debtor in the custody œ a third person, in the 
manner provided far by the Civil Procedure Code for the sale 
of moveable property. The decree holder himself purchased 
the bond and instiuted a suit upon the bond. On objection 
stated by the mortgagor that the transfer of the decree and 
the sale in exeontian thoreof were ilegal and void ; 


Held : that the fact taat the original court was misled into mak- 


ing the order of transfer did not <itiate the validity of the 
order; ' 


16. 














17. 





that the omission tc attach the morgage-debt as immovable 
property under S..274 was a mere regularity. 


and that, inasmuch as the bond itself Ead been attached and sold 
the sale operated cs a valid transfer of the mortgage security 
to the plaintiff. 


Achemma v. Basappa see 


... eee ate aco 


——— $. 230.—Fraud of judgment-debtor prevent. 
ing evecution——Evecutian after 12 years from date of decree-~Fraud, 
meaning of—Applicaticn for warrant of arrest, and application for 
attachment of immovable prcperty diferers from each other, 





19. 
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287 


66 


189 
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In order to bring a-case within‘ the proviso toS. 280; ‘Civil Pro- 
cedure Code, it has to be proved—(l) that the judgment- 
debtor used stratagems designed to prevent execution of the 
decree, and (2) that the execution of the decree was by such 


means prevented. s 


It is not enough to ‘prove fraud at some time during the 12 
years. It must be proved'that the non execution of the decree! 
was brought about by the fraud complained of. 


Assuming that an application made before the expiration of the 
12 years’ period may, notwithstanding S. 230, O. P. C., be 
granted after the lapse of that period, still a decree-holder 
cannot, on acconnt of the pending of a prior application for 
warrant of arrest, be allowed, after the lapse of the 12 years, 
to make another application for the attachment of immovable 
property, inasmuch as the two applications are entirely differ- 
ent and distinct from each other. ' 5 


- Seshachalam Chetty v. Rajam Chetty ae aie us 


20. —— — Ss. 230, 583.—Restitution, execution of 
decree for—Limitation Act, Sch. II, Art. \179—Restitution barred aster 
12 years. na de 
Applications made to obtain restitution und-r a decree in 
accordance with S. 583, O. P. O., are proceedings in execution, 
and as such are governed by the rules of limitation prescribed 
by 8. 280, O. P. C. and Art. 179, Soh. II, of the Limitation 
Aot, XV of (1877). a : 
Nand Ram v, Sita Ram, I. L. R., 8 A., 545, followed; Kurupam 
Zamindar v Sadasiva, Ib. 10 M , 66, distingushed 


Venkayya v. Raghavacharlu sea 64 ose z 


S. 231.—Joint deerge-holders——Ezecition by 
one alone—Judgment-debtor has no right to objèct. 


Where a decree is passed in favor of more persons than one, 
any one of them can execute the whole decree subject to the 
rights of the other decree-holders being protected by order of 
Court. The judgment-debtor has no right whatever to object 
to such execution being allowed. 





21. 








Krishnappa Holla v. Savitri ove vee vee ies 


Ss. 232, 244.—Transferee—decree-holder’s 
right to enecute—Benami transferee—Contest between benami trans- 
feree and real transferee as to the right to execute decree, 











Where a question arises in execution proceedings as to who is — 


y „the real transferee of a decree, the Court may under 5. 244, 
O. P.C. either decide the quéstion then and there, or refer the 
parties to a separate suit for a decision thereon. 


Notwithstanding the form of the transfer, the real transferee of 


a decree may apply to execute it under S. 232, O. P. 0. 


Once an executing.Court, in the exercise of its discretion, decides 
upon allowing the transferee to execute a decree, it has no 


further discretion to choose as between the benamidar.and the . 


real transferee of the decree. The real transferee must be 
put on the record in preference to the benamidar. The mere 
fact that the benami transferee had been: allowed to execute a 
decree under S. 282, C. P, C., does not debar the real transferee 
from applying afterwards under the same section to be allowed 
to carry the further execution of the decree. : 

: rae ; 


Manickam wo Tatayya. Signe ” + ane e n, 


6 \ 
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$.244.—Order referring question as to who is 


323. —— 


the legal representative: to a separate swit—Hindu Law—Decree for, — 


partition, effect of, on survivorship. 


When a question arses as to who is “he legal representative of 
a party to a decree for purposes of execution, and the court 
executing the decree passes an orde- staying execution thereof 
and referring thezlaimants toa regtlar suit for the purpose of 
determining their respective claims +o represent the deceased, 
such order falls urder 8, 244, C. P. Œ, and is, therefore, appeal- 
able.’ 


See PARTITION. . 
Criamatha v. Virutzacha Pillai NA oa re 


-— $s. -234, 244, 298.—Sale of Sadina: 
debtor’ Gee after 'judgment-debtor’s s death.—Validity of non- 
joinder of representative. 


A sale of movable property (debt) hell in execution of a decree 
is void, where at she time of the actual sale, the judgment- 
debtor “is dead and his legal representatives are not brought 
to the record, evan though the order to sell may have been 
passed before the judgment-debtor’s death. Failure to bring 
in the legal repre-entatives under sach circumstances is not a 
mere irregularity covered under S.' 298, Civil Procedure Code, 
but the sale of tha deceased judgmeat-debtor’s property with- 
out his legal representatives on the -ecord is void ab initio. 


i 
Groves v. Administrator-Qeneral ies iie wae 


25. ——-— S- 244.—Questions relating to execution of 
decree between auction- purchaser and jucgment-debtor. 


An order passed in execution of a decree and which decides a 
si dispute which corcerns only the jucgment-debtor on the one 
hand, and the awtion-purchaser o2 the other, is not to be 
deemed an order assed “under S. 224, O. P. O., and is, there- 
fore, not appealaHe. 


Under a mortgage-leed a plot of land and certain buildings 
thereon were mostgaged. The mor-gagee got a decree on his 
mortgage and in sxeontion of thet cree the properties were 
purchased by a third person. But before the certificate was 
issued to him disputes arose as to wether the land alone was 
gold as contended for by the judgment-debtor or whether the 
buildings also we‘included i in the sele as contended for by the 
auction-purchaser. ‘The Court efte: hearing all the parties 
including the decæes-holder passed an order to the effect that 
all the mortgaged properties were sald. 


Held: that no appel lay from this order as it was one which 
affected only the auction-purchaser and the judgment-debtor 
and as such was mt falling under S. 244, O. P. C. 


Prosunno Coomar S2nyal v. Kast Base Sanyal 19 I. A., 166 dis- 
tinguished. 





24. 





Mithala Cheruvittil Mammod v. Locke- wes sae so f 








26. — Se 244, 273, 311, 312, 588.—Attach- 


ment of decree—Persor attaching not party to the decree. 


Although by attachnent of a decres belonging to his judgment- 
debtor, a decree-Inlder becomes encitled under §. 273, Civil 
Procedure Code, to:execute the decree attached, he does not 
thereby become azparty to or transferee of the attached decree 
within the meanirg of S. 244, Civil Procedure Code. 


K. in execution o2 a decree which he obtained against S. 
attached a decree Jelonging to S. uncer S. 278, Civil Procedure 
Cede. The decree- attached was then executed and some 


ia 
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properties were brought to sale in such-execution. S. thereon 
applied to the Court to set aside the sale on various grounds 
but his application was refused. 


Held: that against that order, S. was not entitled to appeal 


under S. 244 Civil Procedure Code, but that he hada right 


of appeal under Ss. 312 and 588, Civil Procedure Code. 


Sami Pillai v, Krishnasami Chetti ni aes bas 


27. —- Ss. 244 and 311,—Partial review, effect 
of—Irregularities in the execution of revised decree affecting parties 
to the original decree. ' 








A decree for sale of certain items of property was made against 
twelve defendants, of whom: the 12th defendant was in 
possesion of item 6 of the properties ordered to be sold. 
Subsequently, the 11th defendant applied for a review and 
the Court passed a revised decree so far as he was concerned. 
The deoree-holder then executed that portion of the original 
decree not affected by the review, and in the course of that 


execution certain irregularities were’ committed which preju- - 


diced the 12th defendant.in the sale of item 6. Ina suit by 
the 12th defendant for setting aside the sale on the ground of 
material irrigularities. 

Held: that the review did not nullify the old decree; but that 
must be taken to have added certain amendments though the 
two decrees may be on separate pieces of paper ; and 


that, consequently, the matter was one which ought to be en- 
quired into in execution under Ss. 244 and 811, Civil Procedure 
Code, and that no separate suit lay, 


Manakkal Bhattathiripad v. Mannakkal Damodaran _ ae 








— Ss, 244 and 318.—Decree-holder ` auction 
purchaser—Agreement between auction-purchaser and judgment- 
debtor not to take possession of property—Question arising in ewe- 
cution of decree. 


Where a decree-holder himself parchases the judgment-debtor’s 
property in execution, and after such purchase enters into an 


‘agreement with the judgment-debtor not to take‘possesion of | 


the property for consideration received. 


Held: that in an application by such auction-purchaser under E 


S. 318 of the Civil Procedure Oode, to be put in possession the 
validity or otherwise of the agreement can be enquired into 
and decided as a matter arising in execution under 5, 244, 
Civil Procedure Code, - 


Muttia v. Appasami, I. L, R., 13 M,, 504, followed. 
Baluswamy v, Lakshmanan, iss Jeep Sis. cats 


29, ———————— S. 253.—Liability of person becoming liable, 
pending suit—Decree not ewecutadle against surety. 4 

Where, pending a suit, a person executes a security-bond to ‘the 

court under which he guarantees the production by the defend- 

ant in the suit of certain debt-bonds whenever called upon to 

produce them and agrees on failure thereof either himself to 

produce them or pay their value. ` ' 


Held : that the security-bond thus executed does not fall under 
S 253, C. P. C., and that a deoree passed in favour of the 
plaintiff in the suit cannot be executed against such a surety 


under that-section. - : A els 


Narayanamma v. Ramayya Ohetfi a... 6 pp pastes 


77 


115 


193 


199 
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30. . = 5. 268 —Limitation Act, sch. IIJ, Art.173 (4) 
—Decree for surrender cf property. i 

S. 258 of the Civil Procedure Code is applicable only to decrees 
under which monev-is payable and has no application to other 
kinds of decrees. 

A decree directed the surrender of certain property by the 
defendant to the plaintiff. The defendant surrendered the 
property ‘accordingly and applied to the Court more than 90 
days, after the date of the surrender-to enter up satisfaction. 

Held: that the defendant's application was not governed by 
8. 258, Civil Procedure Oode, and that, therefore, the limitation 
of 90 days prescribed in Art. 178, Limitation Act, in regard to 
that section had no-application; and ` i 

that the Court execużing œ decree had power under the provi- 
‘sions of S, 244 to'engquire into and pass order on such appli- 
cationse ` 


Sankara Nambiar v. Kanara Kurup wes sas Pac 


S. 258.—Payment out of courti—Remedy of 
judgment-debtor—Separate suit not barred. 


A decree was satisfied out of court by payment. The decree- 
holder failed to certify the payment to the court as required 








81, 





by S. 258, O. P. U.; and the judgment-debtor too failed to . 


apply to the court within the time limited. The decree-holder 
then applied to execute the decree, and the court allowed him 
to realise the dscree-amount in execution overruling the 
objections of the judgment-debtor as made beyond time. The 
judgment-debtor then filed a suit for damages against the 
. Judgment-creditor for not certifying the payment to the court. 


Held: that the suit was maintainable and that neither §. 244 
nor S. 268 was a bar to it. 


Guruvayya ve Vudayappa, I. Le B., 18 M., 26; Rama Ayyan v. 
Sreenivasa Pattar, Ib. 19 M., 230, distinguished, 


Periatambi Odayan 7. Vellaya Kavunmdun Im 7 sói 


: 8. 276.—Attachment, effect of —Attachment does 
not affect equitable rights enforceable against the property on the 
date of the attachment. 


An attachment of property under.the Civil Procedure Code does 


32. 








not effect subsisting equitable rights which could be enforced ` 


against the property at the date of the attachment. 


The-plaintiff contracted with 4 in August,-1891, to take a mort- 
gage of his property and advanced money under the contract, 
but took no registered instrument for the same. In September 
1891, the property was uttached in execution of decree against 
A. Jn December 1891, the plaintiff took a registered mort- 
gage-bond for tie sum he had already advanced in August, 
1891, ‘ 

Held: that as the. plaintiff had at the date of the attachment 
an enforceable contractin respect of the attached property the 
rights enforceable under the attachment do not override his 
contract, and tiata purchaser of the attached property in 
execution takes it subject to the plaintiff's mortgage, although 
the registered instrament was actually exeouted pending the 
attachmente $ 

Savithri Ammal v. Ramasumi on one vee ste 

33. —— — $S, 310 (A).—Right of prior mortgagee to be 
paid out of sale-proczeds—Prior mortgagee not decree-holder—Deeree, 
construction oft ë 





Page. 
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A mortgagee sued his mortgagor and others who had prior charge’ '. 


` on the property. for his debt and obtained ‘a decree which 
directed that the mortgaged property be sold and out of the 
sale-proceeds the prior charges be first paid and then the 


mortgagee-debt of the plaintiff. The mortgagee-debt amounted ` 


to asum of Rs. 8,127. The property. was sold and purchased, 
. by the plaintiff himself for Ra. 1 ,3879 which he paid into Court. 
. Immediately after, the holder of one of the'prior charges who 
was also a subsequent mortgagee paid the decree amount aod 
5 per cent. on the purchase-money in court and had the sale 
set aside ‘under S. 310 (a). ‘Lhe plaintiff thereupon applied 
for the refund of his purchase-money. 


Held: that he was entitled to a refund of the whole sum ‘without , : 


any deduction being made on account of the prior charges, 
in as much-as these charges had according to the decree to be 
paid ont of the sale-proceeds alone, and there were no sales 
proceeds, the.sale itself having been set aside. 


Chidambaram Chettiyar v. Rama Row Fee eh 8S Sg es 


34. 





— §s.310 A and 315 Refund. 


When a.sale of immovable property is set aside ander S. 310. A, 
the.auction-purchaser who had paid the purchase-money. and 
interest is entitled to recover it from a decree-holder of the 
judgment-debtor who had attached the money; in the hands of 
the Court and received it. 


Veerasamy Chetty v. Liladhara Vyass sae oe Ah “ise 


35. —-—__—_____-—_— 8. 315. —Right of auction-pur ri to recover 


purchase-money in a suit—Previous apzlication in benecution to recover” 


` purchase-money—Sutt not barred, 


An auction-purchaser whose sale has been set aside may recover 
his purchase-money in a regular suit, although he might have, 
‘previous to the’ suit, ineffectually made an application under 
S. 315, Civil Procedure Code,, provided that the matter hag not 
been made res judicata in that prior application. 


, (Munna Singh v. Gajadhar Singh I. L. R., 5 A, 582, referred to | 


—vide Sundara Gopalan v. Venkatavarada Aiyangary Ib. 1% M, 
228:) 4 


Changa Rani y: Narayani Ammal sme. Se en e 


36. Ss. 361, 368, actio personalis moritur cunt 


personu—Abatement of suit. 


The plaintiff as the superintendent of a temple sued the senior 
jaiyyangar, an Officer of the temple, for loss of income and for 
expenses caused to the temple by his refusal to give up the 
keys of the temple and have worship duly performed therein. 
Pending the suit, the defendant died, and his successor in 
office was brought in as his legal representative. It did not 





appear that the deceased left any personal assets, or that his . 


‘estate benefited by his misconduct. 


Held: that the cause of action against the deceased defendant 
was purely ‘personal and that with his death it came to an end 
and did not survive against his legal representative, and that 
the suit should consequently abate. 


Satagopa Ramanuja v. Mahabir Dossjt 
37. 





a puaper—Payment of stamp duty to Government. 


The word ‘fails’ in S. 412, C. P. O., is not restricted to cases of 
failure- after contest, but also includes cases where a pauper 
plaintiff has his.guit. dismissed after a compromise.. ose 


—— Ss. 412 and 622.—Withdr dia of suit w K 
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After the institution of his suit a pauzer plaintiff compromised ` 


his case with the defendant and requested the court to dismiss 
the suit. 

Held: that the court in dismissing the suit ought to pass an order 
for the paymént of court-fees under 5. 412, O. P. C., and that 
an order which does not’ provide for such payment is liable to 
be revised under S. 622, C. P. O. 


Collector of Vizagapatum v. Abdul Kharim Sahib sea cer 


38. ——__—_—_—_—_--—__ 8. 539 .— Powers of trustee,appointed by Com- 
mittee under Act XX, 1868~—Appointment of new trustee—Misap- 
propriation of trust func. 


A general trustee of temple appointed by the Devastanam Com- 
mittee under Act XX of 1863 is entitled to resort to the ordi- 
nary courts to obtsin all appropriate reliefs for the protection 
of the interests of the temple without having recourse to the 
special procedure prescribed by S. 539, Civil Procedure Code. 

Jeyangarulavaru v. sri Hari Durma Dossji, 4 M. H» C. R, 4, 
followed. 


The plaintiff was tha general trustee of a temple appointed by 
the Committee under Act XX of 1653. The defendants were 
the representatives in interest of 2 sub-trustee of a certain 

‘ endowment or kattalai in the temple. ‘Ihe sub-trustee had 
misappropriated ike funds of the endowment and died without 
recouping the endcwment. The plaintiff then instituted a suit 
in the Court of a Enbordinate Judge against the defendants for 
the recovery of the funds mis-appropriated and for the appoint- 
ment of a new trustee for the kattalai :— 


Held: that the suit was maintainable as it was found in the Sub- 
Court, and that 5. 539, Civil Procedure Code, was no bar. 


Per curiam :—S. 589 Civil Procedure Code, is intended to apply 
to persons who before its enactment had, or were believed to 
have, no right to take proceedings for the purposes mentioned 
in the section, anc in their case the limitation requiring previ- 


ous sanction for tke suit was one that was necessary to prevent — 


an abuse of the pcwers conferred. 
‘Nellaiyappa-Pillai v. Thangama Nachiyar ... one "eee 
39, ——— 3. 574.— Judgment, contents of. 


A District Judge omappeal from the decision of a District Mun- 
sif in a particular-case referred to the facts and said, “I concur 
in the decision which the District Munsif has given on each 
point. The judgment of the lower court is confirmed for the rea- 
sons therein set forth; and this appeal is dismissed with costs :” 


Held : that this was not a judgment in accordance with law as 
laid down in §. 574 of the Civil Procedure Code, and that the 
Judge should ré-vrite his judgmentin accordance with the pro- 
visions of 5. 574. 


Pér curiam :—“ The judgment of the appellate court should show 
on the face of it that the points in dispute were clearly before 
the mind of the Fudge and that he-exercised his own discrimi- 
nation in deciding them.” $ 


Sitharama Sastrulu v. Suryanarayana Sastri s. ee sss 


40. ————————— B}. 586 and 622.—Suit on , bond executed 
by manager of a Hinds family—Suit ofa small cause naturePro. 
Small Cause Court’s dct, Seh. ii, Cl. 19. 


A suit against the members of a Hindu joint family on a bond 
executed by thé managing member of the family for Bs.'600 
and borrowed Zcr family purposes is a suit-of a small cause 
nature, and'no second appeal lies-im such a-suit.- > . 
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5 J Page. 
See also PROVINCIAL SMALL Cause Courts Act (8), a . : 

Srinivasa v. Sivakolundu, I. L. R., 12 M., 349, referred to. , 

Revur Subba Row v. Papi Reddy 535 oes 56 4 149 
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Ss. 588,591,622.—Revisional jurisdic- 
tion appellate jurisdiction—Letters Patent, cl. 15and 86—The Charter 
Act, S. 13 (24 and 25 Vic, ch. 104). 


Per Shephard, O, C, J., Subrahmania Atyar, Benson and Moore, 
J. J. The powers of revision exeroised by the High Court 
under S, 622, Civil Procedure Code, forms part of its appellate 
jurisdiction within the meaning of S. 18 of the Charter Aot 
aud cl. 15 and 86 of the Letters Patent. 


Per Shephard, O. C. J., Subrahmania Aiyar, Boddam and Moore, 
J. J. An appeal lies against an order passed by a single Judge 
of the High Court under S. 622, Civil Procedure Code, when 
such order amonnts to a judgment within the meaning of 
clause 15 of the Letters Patent. 


Per Davies, J.—When a single Judge of the High Court passes 
an order admitting or rejecting an application for revision 
under S. 622 of the Code, no appeal lies against that order. 


{ The power of revision exercised by the High Court does not form 
part of-its appellate jurisdiction. e 
Under the rules framed by the High Court a single Judge can 
admit or reject an application for revision; but when such 
application has been admitted,‘it must be heard and deter- 
mined by a Bench of two Judges (Rule 2, clause III). Where, 
therefore, a single Judge hears and determines an application 
for revision on the merits, the order passed by him is passed 
withont jurisdiction, and an appeal lies against that order ; 
that being the only remedy for cancelling such order. 


ets Per Benson, J.—No appeal under S. 15 of the Letters Patent 
lies against any order passed by a single Judge of the High 
Court under S. 622, Civil Procedure Code, the Letters Patent 
being controlled and limited by Ss. 688 and 591, Civil Proce- , 
dure Code. 


Per Boddam, J.—S. 15 of the Letters Patent is controlled by the 
Civil Procedure Code, but only to this extent that in the case, : 
namely, where the order passed by a single Judge does not 
amount to a judgment, whereby the rights of the parties are 
concluded there is no appeal; but where this is the case the 
order amounts to a judgment within the meaning of S. 15 of 
the Letters Patent (3 M. H. O. R. 384) and an appeal lies. 


Chakkara Chappan v. Moidin Kutti aie and m 231 
Commissioner’s certificate :—See RULES oF PRACTICE. , i 


Compromise of suit.— Compromises,.conditional and absolute—Pro- 
cedure to be adopted in case of a conditional compromise. 


The parties to a suit filed a razinamah, one of the terms of which ‘ 
was that the Court should pass a decree in accordance with it. 
The razinamah did not give the plaintiff any of the reliefs 
claimed in the suit, but dealt with various matters not the 

' subject-matter of the suit. 

Held : that the suit should not be ‘dismissed because the razinamah 
could not be embodied in a decree, and that the proper course 
for the Judge is to inform the parties of the fact and to 
ascertain from them or upon further evidence, if necessary, 
whether the compromise was intended to be absolute or 

-conditional on its being incorporated ina decree. In the latter 
.case the Judge should proceed with the suit. 


Odayana Tever v; Thandavaraya Thambiran _ EN Te 180) 
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Compromise, power to, by Vakils :—See VARILS, 


Compromise, revocation of, by next friend on behalf of 

© 2 minor :—See CIVIL PROCEDURE Conk (8). 

Construction of statute :—See LANDLOED AND TENANT (8), 

Consent subsequent :—See Hinpu Law (2). 

Contract Act, Ss: 73—IL. (q), 151, 152, 161—Contract, breach of— 

Damages too remote. Indian Railways Act IX of 1890, S. 72. 
The plaintiff, a tailor, with a view to making profits by sale of 

coats and other wearing apparel at a festival at K, entrusted 
the defendants (Railway Company) with a sewing machine, a 
bundle of clothes at E. to be carried from that place and 
delivered to him at K. The plainsiff, however, did not inform 
the Company as to who or what he was, or why the articles 
were being sent. The goods weze, however, delayed in the 
despatch by the negligence of tte Company’s servants, aud 
they did not reach K. till after the festival was over. In s suit 

; by the plaintiff for- damages sustained by the breach of con- 
tract : 


Held : that (1) the trainage expenses of the plaintiff and his agent 
from F. to K and back; (2) expenses for their lodgings at 


Karamadai; and (8) rent “paid for e shop engaged by them 


for the purpose ofcarrying on buscness ; 

were not recoverable, as being damages too remote; . 
and that the falling off in value of the cloth due to its not 
having been delivered in time to be utilised at the festival at 
K. was “ deterioration ” within the meaning of S. 72, Ind. Rail. 
Act IX of 1890; but that since there was no allegation or 
proof of any such deterioration tke plaintiff oonld not recover 
any damages. 


The Agent and Manager. M. R. Co. v. Govinda Row PG sas 


Contribution :—See Moxrreacz. 

Conversion :—In the case of land which is cultivated by growing sale- 
able timber, profits made by a person in possession by cutting 
timber and selling them is mesne profits. 

See also Crvit PROCEDURE Copz (12). | 

Thottathil Ahmmad v. Muthedath Arutharaman bee tos 

Costs, failure to pay :—See Orviz Procepune Cops (17). 

Cowle, grant of:—See MALABAR LAND TENURE. 

Criminal Procedure Code, S, 146— The Indian Penal Code, Ss. 
188, 447—Trespass upon property under attachment of Magistrate— 
Criminal Trespass. 

Disobedience to an order passed by a Magistrate under S. 146 of 
the Oriminal Procedure Code is net an offence falling under 8. 
188 of the Indian Cenal Code and is not punishable as such. 

A person who trespasses upon and cultivates immovable pro- 
perty which has been attached by a Magistrate under 5. 146 of 
the Criminal Crocedure Code commits the offence of criminal 
trespass, and he is liable to be punished under 5. 447 of the 
Indian Cenal Code. 

Nagoji Ramachandra v. Queen-Emprzss see wee eas 

Damages, too remote :— See Contract Act. 

Decree, Exparte, effect of setting aside ‘—See Crvm PROCEDURE 

ODE (14). 

for surrender of property :—See Crvit Proczpure Cops (30). 

i+ to date of plaint, relation of :—Sce Hsscrm=ns Sur, 
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District Municipalities Act: T of 1884, p- “83 Professional 


tav—Euercise of profession; meariing of. 
3 


A contractor whose permanent place of residence was within 
the municipal limits of Srivilliputtur entered, into a contract 
with the Department of Public Works whose office was also 
situated within the said municipal limitg for the purpose of 
carrying on some works outside the Municipality. The contract 
was executed within the town; instructions to the contract 
were given him there,-and-money was to be paid him only 
there. Bnt the works Svere-executed outside the, Municipality, 
and the contractor ‘fór that purpose lived temporarily at the 
place where the work was being carried on. 


Held; that under those circumstances the contractor exercised his . 


profession within the Municipality within the-meaning of 8. 53, 
Madras Act, IV of 1884, and was, therefore, liable to be taxed. 


Ramasami Ayyar v, Municipal Council of Salem, I. L. R., 18 M, 
183, referred to. oa =i 


Municipal Council of Siivillipiitur v. Ohinabooihanayagan Pilli. 


Education :—See MALABAR Law. r -= 


Ejectment suit.—Suit by lessor. ` during a JEN of. lease—Posses- 
sion during lease. poin ES 


A. granted a lease of his meêlyaram right in an inam village to B. 
for two faslies (1304 and 1305). C. ousted the lessee from 
possession claiming a right in himself for the same. A then 
instituted a suit against B. and C. in ejectment during the con- 
.tinmance of the term of-the lease. Pending the suit the lease 
‘expired. The plaint contdined no. prayer for a declaration of 





A.’s right. : 
Held : that in every snit-the-deoree only settles the. rights of the 
parties'at the date of the plaint ; —- 


that as at the date of the thaint ‘A. was not entitled to posses- 
sion, his suit was premature: and. unsustainable ;- and 

that no declaration can be given to A, of his right, inas- 
much as he had not prayed for the same in the plaint. 


Ramanathan Chetti v. Pulikutti Servat ae Ay) ius 


Equity of Redemption, fetter on :—See MouFeacor AND Mort- 
GAGEE (3). Sa 


1. Evidence Act, Ss. 91 and 92 :—See Stamp Acr (8). 


2 S. 92, proviso 4— Oral” agreement—Meaning of— 


Agreement in writing registered; variation of. - - 


The expression ‘ oral agreement’ i in S. 92 of the Indian Evidence 
Act is intended to cover all unwritten agreements, whether 
come to by word of mouth ‘or implied by conduct or otherwise, 
The defendant had taken a lease of certain lands belonging to 
plaintiff under a registered instrument of, 1878, which pre- 
scribed an annual rent of Bs. 106. This rent was being paid till 
1886, and from that time till the institution of the suit in 1895, 
only Rs. 50 yere paid and accepted as the rent payable per 
annum. Ina suit by plaintiff for rent according to the rate 
prescribed in the registered. instrament, 


Held: that any variation -of it by subsequent conduct'cannot be 
proved and that the plaintiff was entitled to the relief claimed. 


Mayandi Chetti v. Mrs: Oliver oes ive aa sees 
Evidence, admissibility in:—See inak Srane Acr (2). 
7 A 
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Execution :—See Civiu Pevczpure Cone (21). 


——_———— applications, practice of striking off, illegal :— 
See LIMITATION Act (lE). i 


by one of many joint decree-kolders :—See Civit 
PROCEDURE Cope (21). 


purchase, ittórest acquired by :—See Morteace. 
Execution, renewal cf. application for:—See LIMITATION 











Act (14), 5 
“Final decree,” meaning of;—See Provincia, SMALL Cause 
Courts Act (2), or, aA 


band 


Foreign note :—See Inpren Stamp Act (2). 

“ Fraud,” meaning of dee Civit PrRocentra Cope (19). 

General Clanses Act, $..10 :—See Rent Recovery Act (4). 

General lanas Act, (Madras), S, 11:—Sce Rent Recovery 
ct (4). 

Gift by widow :—Sce Hiru Law (4). 

_—— validity of :—See Hinpu Law (5). 

Gifts, religious :—See Hannu Law (4). 

Grounds of appeal :—Se- Civic PROCEDURE Cove (4). 


Guardian and Wards Ast, S. 7.—Hindu mother—Power to appoint 
guardian by will. 


A Hindu mother is rot entitled to appoint a guardian by will of 
her minor adoptel son. In appointing a guardian to such a 
minor, the Court may take her wishes into consideration as to 
who may be so apsointed, 


Venkayya v. Venkatc Narasimhulu ex ss oon 
1. Hindu Law:—See Civ Procepure Copr (23). : 


Adoption to cast owner’s son—Vesting of estate in undi- 
vided brother—Subsegrent consent pf those affected by adoption. 


An undivided Hindt family consisted of R. and his brothers, and 
R.s son S. S. died first leaving a widow cnd having authorized 
her to adopt; R. d-ed next leaving his brothers survivors to the 
family estate. TLe widow of S. then adopted a son to her hus- 
band 8. and the adaption was approved of 2y some of the brothers 
in whom the propsrty had vested. 


Held: that the adoycion -was invalid, not having been made to 
the last male orner and that the’ consent of some of the 
brothers would nc validate the adoption. 


Annammah v. Mabb: Bali Reddy, 8 M. H. D., 108, referred to. 
Rathna Mudaliar v. Ragunadha Bhattar oe bes woe 


—Debt by manager of Hindu family-sContribution, suit 
for—Indian Limitatior Act, Art. 61. 

Where the manager ofa Hindu family borrows and spends a 
debt for family purposes and is afterwrrds compelled by the 
creditor to repay “he whole amount, a suit by him for contribu- 
tion against his >o-parceners is governed by Art. 61 of the 
Limitation Act, ard the cause of action crises when the money 
is actually repaid by him. 

Tirupatiraju v. Rajazopala Kristnama Raju Garu aes oo 

4. ——— Gift by widow—Peligious gifts—Husbind’s spiritual benefit 
essential, 4 

A Hindu widow alierated a small portion 02 her husband’s estate 

to a Municipality ~ for the purpose of getting a choultry built 
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thereon and with a view. of getting salvation to my (her) 
elders as well as myself.(herself).” eae 
_ Held: that the widow had-1io’ power to make-such alienation and 
that it was not binding on the reversioners.* ~ © 
The Adoni Municipal Council v, Kallamma.- -n - Sas vee 16 
5. ————— biji by widow, validity of. oe ; 
A gift by a Hindu widow of a portion of her qualified estate, suited 
to the position of the family and other circumstances of the 
case, to her son-in-law on the occasion_of her daughter’s 
marriage is valid. -— 7 


Ramasami Aiyar v. Vengadusami Atyar s- wie Tapen 170 


-Marriage—Sudras—Right or obligation to give in marriaye— 
Suit for expenses. Tie ` 
Where a Sudra father had failed to give his daughter in marriage 
until after puberty and the mother gave her away andincurred 
expenses for the marriage which were found.to be reasonable. 
Held: that a suit by the mother against the father for the 
recovery of such expenses would not lie ; 
Held: also, that there was no legal obligation, but only aright 
and a religions duty to give in marriage. 
Seshammal v. Munisami Mudatliar ws or ‘ae sa 165 
7. ——-——-Mortgage-Decres against the futher—Son’s liablity—Son’s 
right to impeach the decree—Transfer of Property Act, 8. 85, ' 
JA mortgage decree-holder purchased in execution of his decree 
against a Hindu father. The sons deny that any debt was 
due and contend that they are not bound by a decree to which 
they were not parties. 


l. Held, by Shephard, J., that the sons’ shares would be bound 
even though they were not made parties to the suit (1). Bhawani 
Prasad v, Kallu, 1, L. R.17 A., 587, commented on, 


2. As mortgagee had no notice of the son’s existence, the sale 
bound the son’s interest as well, 
3. Held, also, that as it was open to the sons to have tried the 
fact of immorality of a debt, so it was likewise open to them 
to try the existence of the debt itself, i 
Ramasami Ayyan v, Virasami Ayyar eae EN i 126 
—Son’s liability to pay father’s debts—Cuause of action against 


son to pay father’s debt—Liability arises during father’s lifetime—Res 
judicata. 








(By the Full Bench.) 


The cause of action for the creditor of a Hindu father to enforce 
the payment of his debt against his debtor’s sons arises during 
their father’s lifetime. - A creditor suing a Hindu fatherfor his 
personal debt is entitled to make his sons also parties to the 
suit so as to have their liability determined. 


` B. sued T., 5 Hindu father, for the payment of a-debt due to him 

and joined ‘his sons also as parties on the ground that the debt 

was contracted for their family benefit. ` The suit was decreed 

`- against Ta, and was dismissed as regards the sons. Subsequently, 

T, dicd and R. instituteda fresh suit to make the sons pay their 
decessed father’s debt. - : 


Held (by the Division Bench) that the cause of action sought to 
be enforced inthe second suit was identical with that in the 
first suit, and that the second suit was consequently barred. 


Ramasamt Nadan v. Arnachella Gounden | wc Ya vise 312 
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: Page. 
———Son’s liability o pay father’s debt—Liazbility arises on death 


of father—Limitation Act XV of 1877, Sch.4i, Art. 132—Atiachment 
creates a charge in favour of the attaching credZor. 


A money decree was obtained against a Hindu in the year 1882 
for the payment ofa debt due by him ani which was neither 
immoral norillegal. During his life-time, al his family property, 

“including the sharee of hissons, was atiached. He died in 1884, 
and in 1891 one of his sons put in 1 caim to the court execut- 
ing the decree and got his share of the fam ly property excluded 
from attachment. In a suit brought by the attaching creditor 
in 1882 to realise td. decree-debt f50m the son : f 


Held: that the attackment of the sors shaa during the father’s 
life-time created a carge on such share in tavor of the attaching 
creditor ; 
that the right to erforce such a chargo arises on the date of the 
father’s death ‘witain 12 years, from which date the charge 
could be enforced wader Art, 132, Sabi of the Limitation Act; 
and 
that, consequently, she pleintiff’s suit was not barred by limita- 
tion. `’ ` 


9 





Lakshmana Aiyar v. Erinivasa Aiyar a. ae iga as 64 


10. ———-— Stridhanam, čefinition of, in Mitakshara—Wife’s acquisi- 
tions from strangers, na=wre of —Devolution of stridhanam—Enfran- 
chisement in the name oF a married woman. 


Under the Hindu law, as administerad in tnis part of India, the 
word stridhanam must be taken to have zhe wide significance 
attached to it in pL 1., 8.2, ch. IL of the Mitakshara, i.e., to 
denote whatever = lawfully acqaired in any manner by a 
Woman married o> not, and to “ollow the special lines of 

` devolution as the case may be as prescribed by the Mitakshara, 
except in cases where either a consensus cf opinion among the 
later commentariesprevalent have, or a course of judicial deci- 
sions might have, tablished a diferent ~ulo. 


The holder of the office of maniem in a:Government village was 
dismissed for embezzlement. He wae one of two brothers who 
together constituteda joint Hindu “amily. Sometime after his 
dismisgal, the Government enfranzhised she inam attached to 
the office in the neme of his wife. Ina cuit by his daughter, 
after his wife’s desth, institated against him and his brother, 
for the recovery of the property so enfraachised. : 


Held: that the inam after the enfranshisemant became the wife's 
stridhanam in which the husband had m such joint-right as 
would make him tske it as survivor after her death, that after 
her death the prcper heir to the mam was her daughter and 
the plaintiff, and mt her husband. 


Salemma v. E. Latchman Reddi Si sis i aa 11 





11. 


Stridhanam—LHitakshara—Paranoun. authority. 


Where authority of tae Mitakshara is paramount over the autho- 
rity of the other commentaries obtaining in this presidency, 


The word stridhanan- is not technical and is to be understood to 
have the wider significance given to it ir the Mitakshara (ch. 
IL, Sec. 11, pl. 1) and except in ths case of ‘sulka’ (ch. II. 
Sec. 11, pl. 14) follcws the general rule of devolution expounded 
therein (ch. IT, Ses. 11) 


A Hindu father gave some property to his Jaughter S. after her 
marriage. She died leaving a son and s daughter surviving. 
In a suit by the daughter of S. for the recovery of the inheri- 
tance from the sor: 


GENERAL INDEX. 


Held: that the gift of she property to S. by her father made it her 
stridhanam ; that after the death of S. the inheritance devolved 
on her daughter in preference to her son. 

The distinction recognized in the Smriti Chandrika between 
different kinds of stridhanam, e.g., Yautaka, Anvadheya, &e., 
as regards devoluticn not followed. = - 


Muthappudayan v, Ammani Ammal, as 


12. — Stridhanam—~Husband’s brothers daughter preferential 
heir to maternal unele’s son. 





In the absence of nearer heirs, the stridhanam of a Hindu woman 
married in one of the approved forms of marriage devolves on 
her death on her husband’s brothex’s daughter in preference to 
her maternal uncle’s son. 

Per curam: 


The brother's daughter of a Hindu is his bandu, |, 
Subramanyam Chetty v. Thayaramma “ads vee 


13. — Widow's estate, alienation of—Consent by nearest rever- 
sioner at the time of sale not binding on reversioner at the time of 


death, % 


A Hindu widow transferred part of the property which she had 
inherited from her husband to a stranger with the consent of 
the then nearest reversioner to her estate. Subsequently the 
reversioner died and after him the widow. Ina suit by per- 
sons who were the nearest reversioners at the time of the 
widow’s death to recover the property alienated by her: 


Held : that the alienation was not under the circumstances stated 
binding on them and that they were entitled to recover the 
same. 


Obiter :—Under the Hindu law a female holding a qualified heritage 
can validly surrender her estate to the then immediate revere 
sioner so as to enable him to take and hold the estate absolutely 
as if the succession had opened to him by the natural or civil 
death of the qualified owner. But to effect this it is necessary 
that he should absolutely and unconditionally surrender the 
entire inheritance. Behari Lal v. Madho Lal, I. L. R., 19 C. 
241 followed, , S 





Marudunuthu Nadan v. Srinivasa Pillay... sti 
Hypothecation of ship :—See Borroury BOND. 
Improvements :—See MORTGAGOR AND MORTGAGEE (4). 


Injunction where sole possession available :—See Srrctric 
RELIEF Acr (2). 


' Irregularities in execution ;—See Civiu ProcEDURE Cone (18). 
Joint decree-holders :—See Civit PROCEDURE Cope (21). 
Judgment contents of See C1vit ProcepurE Cops (39). 

1. Jurisdiction :—See PROVINCIAL SNALL Cause Courts Acr (4), 
2.——\,—— acquiescence to by, non-resident defendant :— 

See Civit Procuptre Cope (9). 

Karnavan, duties of :—Sec MALABAR Law. , 
Easavargam tenant :—Right to dwelling house-of Kasavargum 


21 
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A Kasavargam tenans has a proprietory right to his house, and 
when ejected is entitled to compensation for his buildings. 


Blake v. Savundarathermal oon ee s.. e 
1. Landlord and tenant :—See LiMITATION Act (8). 
.—— —— —- — Se Rent Brcovzey Act (1) 








3——. Putah firing rent “ siswathamdi” perpetually 
—Construction of Statue—Hetrospective effect, when to be given to 
statute. 

A mittadar gave a pital? to his tenans haying a heritable interest 
in his holding in the year 1841. ‘The puttah fixed the cowle 
at Rs. 40 a year aml provided thas “ this sum of Bs. 40 you 
shall pay prepetualzy (saswathamdé) every year as per kist in 
the miltah cutcherr= and obtain receipt.” 

Held : that the word “Sdswathamdi” meant perpetually and that 
the puttah fixed the assesement permanently and for ever. 


Held, further, that S. 1 of the Rent Recovery Act had no appli- 
cation to it as the Art itself was passed lang after the puttah 
came into existenceznd cannot be held to have any retrospec- 
tive operation in ths absence of an express provision in it to 
that effect. 


Rajaram v, Narasinga I. L. R., 15 M199, ) 
Tulshi Pershad Singh —. Ram Narain 3ingh, + distinguished. 
12 O., 117, < - J 


Young v. Adams (1898-App. Case, 476) roferred to. 
Mr. Foulkes v. Muthuszmi Goundan ... at awe eu 


4. Landlord and tenart.—Eschange 0: puttah and muchilika, not 
necessarily the cause cf action—Limttation—Onus of proof on 
plaintif to show that the plaint is within time—Practice—Second 
appeal,evidence not allouzd. 


The exchange of pu-tah and muchiika between a landlord and 
his tenant is not tae origin of ths right of the landlord to 
demand his rent. Eis a condition imposed by law as a neces- 
sary preliminary beiure the filing of a enit for rent. The cause 
of action for rent accrues to the landlord when the rent becomes 
payable according t5.contract or usage. 


Where a landlord sues wr rent and the Jefandants plead limitation, 
the landlord must pove that the sait was brought within the 
time allowed by law ; and if the landlord fails to adduce such 


proof in the first court, he ought not to be allowed to remedy 
the defect in secon appeal. 


Paramasiva Goundan —. Randappa Goundan ... vee ve 


5. Landlord and tenant.— Waste—Convarting character of holding— 
Nunja (irrigable) lands converted into coccanut tope—Occupancy— 
Tenant’s right to cultivat., unhusband-lilz. 


The plaintiff was the-inamdar of certain nanja (irrigable) lands 
in North Arcot anc the defendant was his tenant having 8 
permanent right of occupancy in the land in his possession. 
The defendant plan-ed cocoanut tress in & portion of the nanja 
without the plaintifs consent and converted it into a cocoanut: 
tope. The plaintiff shen sued to direct she defendant to remove 
the cocoannt trees-and restore the land-te its ordinary state of 
nanja. 


Held: that the defenc=nt by planting the cocoanut tope did not 


convert the charactar of the holding, nor did he by such act 


put the land to an robkusband-like uses 
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Held, further that the defendant’s act did nof amount to waste 
and that the plaintiff was therefore not entitled toa decree. | 


Ramanadhan v. Zemindar of Ramnad, I. L. Re, 16 
M. 407, i 

Lakshmana v. Ramachandra, Ib. 10 M. 351, 

Kunhammed Narayanan Mussad, Ib. 12 M. 320, 


Fenkaiya v. Ramaswamy ... eae es ses . 
Letters Patent, cl. 15 and 36 :— See CIvIL PROCEDURE Cove (4). 


1. Limitation :—Sce Rent Recovery Act (4) (5). 
2. „See SPECIFIC Rewer Act (6). 

3.— —_——_ See LANDLORD AND TENANT (4). 

1. Act :—See Hinpu Law (9). 


D, an ____—- XV of 1877, S. 12—Time taken to obtain copies 
of judgment and decree included. 


Under S. 12 of the Limitation Act, in computing the period of 
limitation prescribed for an appeal, the time taken to obtain 
.& copy of the decree and the time taken to obtain a copy of the 
judgment must both be excluded except where these two 
periods overlap each other; and where they do overlap, the 
time overlapped shall be excluded only once. 


Raman Chetti v. Kadiravalu wes wie ai 


3,~——__-___ — 8. 19—Landlord and Tenant—Promise to pay in 
muchilika amounts to acknowledgment. 

A ryot in a zemindari bound under the Rent Recovery Act to 
exchange puttah and muchilika executed a muchilika to his 
landlord on the 25th June 1895 for the Fasli ending with the 
30th June 1895. The muchilika contained a promise by the 
ryot to pay the rent due for the fasli in instalments on certain 
specified dates viz., 15th August 1894, 30th October 1894, and 
30th January 1895) which had already expired at the time of 








its execution. The rent was not paid and the landlord then . 
filed a suit against the ryot on the 21st February 1898 for its’ 


recovery. 

Held : that having regard to the fact that, except in very rare 
instances, these muchilikas are not the source of the obligation 
to pay rert but only records of the terms. and conditions of 


liablity established by antecedent contracts or by long preya- . 


lent usage—the muchilka in question is to be construed as an 


admission that the instalments fell due on tho dates mentioned ' 


therein and as an acknowledgment of liability to pay such part 
of them as had not already been paid and that the snit was 
therefore not barred by limitation. : 

Per Subrahmania Aiyar, J.:—The promise in the muchilika may 
be treated as a promise to pay within a reasonable time from 
the date of the muchilika. ‘ 


Doe-Darlington v. Ulph (132. B. 204), Hall v. Cazenove (4 East 
477) referred to. ' A 


Per Benson, J.:— In regard to, instalments not: due prior to the ~ 


exchange of. puttahand muchilikathe promise must be regarded 
as an acknowledgment that the instalments will become pay- 
able on their due dates and as a promise to pay the same on 
such dutes. 


Raja of Venkatagiri v. Sheik Bade Saheb roe ` es 


4. 








bind each other—Power of surviving partners to bind representatives 
of deceased partner by acknowledgment of partnership debts. 


distinguished. 


S. 21.—Dissolved partnership—Power of partnersto - 
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Where 8 partnership. is dissolved by tne death of one of the 
partners, the surviving partners cannct bind the representa- 
tives of the deceased partner by their acknowledgment of a 
debt of the firm unless they are special_y anthorized to do so. 


Rajagopala Pillui v. Krishnasami Chetti s ia 





4. A.—— 61 :—See Exo Law (8). 
5.—--———— XV of 1E97, Art. 97, 116 120.—Faoilure of 
mortgagor to secure possesston—Suit by ususructuary mortgagee for 
money. 


Where a nsufructuary mortgagee sues fœ tke money, the mort- 
gagor having failed -6 secure him in jossession, the periud of 
limitation is six years whether Art. 12C or 116 be applicable. 


Kandi Unichaman v. Ahmed Kuti Kayi Se Bs E 
8.——--—— KV of 177, Sch. ii, Art. 106 aud 116.— 





Suit for account of dissolzed. partnership. 


The plaintiff sued for an account and share >Ë profits of a part- 
nership, of which he-and the defendants ani M. were members. 
The partnership wae entered into undor € registered agree- 
ment executed in E89), and was not fr sny fixed term, M. 
died on 15th June F891; the partnersLip business was com- 

‘pleted ou the 80th August 1891, and the smit was brought on 
the 3rd September, 1894. 


Held: that Art. 116, Ech. ii of the Limitaticn Act had no appli- | 


cation and that the suit was barred uncer Art, 106 of Sch, ii. 
Ranga Reddi v, Chinnc Reddi, I. L. R. 14 M., 465, referred to. 


Per Curiam:—We are not prepared to say that the Art. (116) 
can be stretched to cover every case mn which the plaintiff’s 


claim may, in its origin, be referred tc a contractual.relation - 


which is expressed ia & registered agre2ment. 


Vayiravan Asary v. Ponniah fei ia as 


7—————- Sch ii, Art. 120 and 132 --See TRANSFER oF 
Property Act (5). 


8.— — II., Art. 132,—Bond payabe “on demand or when 
you require” after a contingency— On demanc or when you require,” 
meaning of. 





A hypothecation bond after fixing a term of 3 years for the 
repayment of the pr-ncipal and interestalue under it, stipulated 
that the interest umler the bond shall be paid each year and 
proceeded as follors: “In defaulé ot paying on the above 
dates I shall pay the said sum with intrest at Rs. 15 per cent. 
per annum, from the date of the boad, irrespective of the 
above dne date, whsther you make the demand.” 


Held: that the cause »f. action to sue for the money due under 
the bond does not arise immediately on failure to pay the 
interest of any one year, but only arses on actual demand 
made after such faire. š 


Perumal Ayyan v. Alaçirisami Bhagavathar, 20 M.,-245, referred 
to 5. A. 100 of 1897 followed. 


Mutukaruppa Goundar v. Kumarasami Gr undan i on 


9.——_——_— XV of 1877, Sch, ii, Art. 132 :—See Hinnu 
Law (9). 


10.——— XV of 1377, Sch. ii, Aris. 142 & 144: —See 
Civit Procepvre Cone (11). ; 
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11.—— Sch. ii, Art. 147.—Simple mortgage— 

A snit by the mortgagee upon a simple mortgage bond executed 
in the year 1878 for recovery of mortgage-money by sale of the 
mortgaged property is governed by Art. 182 and not by Art. 
147 of Sch. 1i of the Limitation Act, because in such a suit no 
prayer for foreclosure or sale in the alternative can possibly be 
claimed. 


Ramachandra Kayaguru v. Modhu Padhi, I. L. R., 21 M., 326, 
F. B,, followed. 


Nilakanta Rotho v, Gongapant Panda , sw a ise 


ae 8. 7, Sch. ii, Art. 165.— 
Application by minor through neat friend. 





12. 














Art. 165,Sch. ii, Limitation Act, is applicable not only to strangers 
bat also to persons who are parties to, and.bound by, tlic 
decree in execution of which the application is put in. 


The word “application” in 8. 7 of the Limitation Act includes an 
application to execute, a decree, as well as an application 
relating to a matter arising in execution of & decree, 


A decree was obtained against a minor defendant, and in execu- 
tion thereof the minor was dispossessed of some property. More 
than thirty days from the date of the dispossession, the minor 
applied through a next friend under 5. 244, C. P. O., to set 
aside the sale. 

Held: that the application was governed by Art. 165, Sch. ii. of 
the Limitation Act; 
and that by reason of the provisions of S.7 of the Limitation 
“Act, the application was not barred. 

Rama Row v, Venkatesh Bhandari, I. L. R., 5 M., 171, 


Anantharamuyyan v. Karuppana 7 referred to. 
Kalingarayan sean LOR, 4M, 119, 


Rathnamaiyar v. Kristna Dos Vital Dos si wi aa 





Sch. iii, Art. 173-A.:—See CIVIL PROCEDURE 


13. ——— 


CovE (20). f l 
XV of 1877, Sch. II, Art, 17 8.—Application 


for renewal or revival of previous execution application, 


14. 








When once an application for execution of a decree has been , 


finally and properly dismissed it cannot afterwards be renewed. 
or revived by any fresh application put in for the purpose. 


-In 1880, S. obtained a decree against a Hindu who had been 
transported for life in 1879, and whose property had been con- 
fiscated by Government. In 1881, the Government released 
its lien on the property in favour of the convict’s minor son ; 
the estate being placed under the control of tlle Oourt of Wards., 
On the 19th september 1892, G.; the assignee of the decree, 
applied for its execution againat the property i in the hands of 
the minor son. The petition was dismissed, ‘the decree-holder 
being referred to a regular suit. G. then filed a suit and got 
a declaration that he can executé the decree! against the pro- 
perty in the son’s hands; and on the sia October 1895 
applied for a restoration of the petition of 19th September 
1592, and for the sale of the property. 


Held: that the application of the 3rd October 1895, was barred 
as it had been made more than three years from "the previous 
application of 19th September 1892. 


Sooryanarayana Pandarathar v, Gurwnathe-Pillat +. 
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15. 








Sch, ii, Art. 178.—Coctini.ance or revival of 
applications— Practice oj ‘ striking off’ execetion. applications illegal. 
The practice of ‘striking off’ applicat-ons for the purpose of 
statistical returns s without warract and is illegal, If a 
court so ‘strikes of ° an application vithcut legally disposing 
of it, the rights of tae parties to it ar> nct affected thereby ; 
the application muss be regarded as p nding notwithstanding 

its removal from ths file. 


An application for execution of a decree was made to a court on the 
14th April 1893. Inmediately after, en injunction was issued 
by another tribunal staying execution of the decree. There- 
upon the former corrt ordered that tke application be struck 
off the file on the 2eth: July 1893. ‘Ee irjunction was after- 
wards removed in 1396, and on the 6ta July of that year the 
decree-holder applid again for execntim. The new appli- 
cation did not in teams ask for a reviy=l or continuation of the 
former application. _ 

Held: that the applicztion of the 6th Jul- 1896 was not barred by 
limitation; that the application of t= 14th April 1893 must 
be regarded as pening, notwithstand@ng its being struck off 
the file; and 


that the new applicat-on must be taken -s one to revive or con- 
tinue the former althongh it containedmo words to that effect. 


Biswa Sonan v. Binanca Chunder, I. L. E., 1C O. 417; Chintaman 
Y. Balshastri, I. L. 2., 16 B., Ib, 1. A. 294 Zollowed. Narayana 
Numbi v. Puppi Brehmani, Ib. 10 M., 28, distinguished. 


Sivarama Tevar v. Kotil Arulanantham Lila ah 


16. — 


— Sch. ii, Art. 179.—Sce PROVINCIAL SMALL 
Osuse Courts Act (2). 





17. ——— ~ — ———— See Civ. Paocepure Cope (20. 


z — Gl.) 4.—Application for 
attachment list—Step inaid of evecution. 

An application by a d=cree-holder for a=opy of the list of pro- 
perties attached in orevious executior preccedings is not an 
application to take » step in aid of execution within the mean- 
ing of cl. (4), Art. 179,.5ch. ii of the Limitation Act. Kunhi 
v. Seshagiri, I. L. R, 5 M., 141, referr=d to. 


Rangachariar v. Balarımasami Chetti tee 


18. ———— 











Malabar land tenure—Grant of cowle by Gosernment, effect of— 
Jenmi’s right how far af cted by grant of co-vle. 


The grant of a cowle sy Government im jenmi lands is only to 
insure a favorable =ssessment of Governnent dues on culti- 
vation. It does not in any way affect-the jenmi’s right in the 
land. But the hol@r of the cowle mrst sattle his terms with 
the jenmi at the same time that he -sceives the cowle from 
Government. If he fail to do so, he i liaole to be evicted by 
the jenmi. Should however, he be let in possession for more 
than twelve years w-thout any recognition of the jenmis right, 
he would like any other trespasser gue a valid title by 
prescription against the jenmi. 


Secretary of State v. dstamurti, I. L. R. 18 M., 118, referred to. 
Muniappan Chetti v. fannarkal Muppil Nair a ve 


4 
Malabar Law—Karnavan, cuties of. —Educaticr— Maintenance. 


It'is not incumbent :n the karnavan cf a Malabar tarwad as 
part of his duties wth reference to hie niembers to give them 
education through she medium of th English language and 
on Western lines, 


18 
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Tho plaintiff, a junior member of a Malabar tarwad, went out of 
the tarwad house to get himself educated ir an English school 
in a different place. The defendant, karnavan of the tarwad, 
did not supply him with money for the necessary expenses 
during his stay in that school. The plaintiff now sued for the 
expenses incurred by him for maintenance ‘and school fees 
while at the latter place. 


Held : that the plaintiff was not entitled to recover. 


Krishnan v. Govinda Menon we tae ve ove 
Master’s Liability :—See Torts. 
Mesne Profits :— 


A trespass on a piece of land is by itself no proof of any trespass 
to or Conversion of any moveables to be found on the land at 
the time the alleged trespas took place. ` 


See also OrvIt ProcRDURE Oope (12), 3 
Thottathil Ahmmad v. Muthedath Arutharaman vis sos 


Mortage—Decree for sale—Interest acquired by execution—purchaser — 
Right of previous purchaser to redeem— Condition for 80 rvedeeming— 
Contribution. 


N. mortgaged some properties to O. and afterwards sold part of 
the properties mortgaged to A. who in turn sold the part to 
S. Subsequent to the sale to 8., C. sued on his,mortgage, and to 
this suit S. was not made a party. ` The snit was razied in res- 
pect of a part of the mortgage sum proportionate to the value 
of the property retained by N. and for the rest a decree was 
passed against N. personally and against that part’ of the mort- 
gaged property sold to S. In execution of this decree, R. became 
the purchaser for a, sum much smaller than the decree-amount. 
In a suit by R. against S. to recover possession of the pro- 
perty: | Fry 

. Held: that 8, not having beon made a party to the suit by O. 
against N., ought now to be allowed the same rights that he 
would have had if he had been joined in the prior suit and 
ought, therefore, to be allowed to redeem R. ; 
and that such redemption ought to be allowed only no pay- 
ment by S. of a proportionate part of the mortgage-amount 
due at the date of the prior decree on the part of the mortgaged 
property purchased by him ; and not of the amount paid by R. 
for his purchase in the exeoution. 


1 


Sivathi Odayan v. Ramasubbayyar. sas oy ive see 
1. Mortgagor and mortgage:—See TRANSFER or Property Act (8). 
2. — 








See TRANSFER OF Propigty Acr (5). 
fetter on, invali- 
case of failure to 











— Equity of redemption of, 
dity of—Contract tò sell mortgaged property in 
redeenr. 





A contract between the mortgagor and mortgagee of immove- 
able property, entered into at the time of the execution of the 
mortgage, to the effect that the mortgaged property is to be 
gold in case of default of payment of the mortgage money at 
the time fixed for it in the mortgage-deed is invalid and 
cannot be enforced. 


Kanaran v, Kuttooly. ove o 


Mortgagor and mortgagee.—Subsequent mortgages, rights of—Party 
> to suit by first mortgagee— Form of decree in subsequent mortgagee s 
suit—Right of auction— Purchaser—Improvements, 
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Tn an auction-purchase in exeention of a mortgage-decrec, the 
purchaser takes bozh the interest of the mortgagor and of the 
mortgagee in whos favour the decree was passed. 


Where a suit is broceht by the first incumbrancer against his 
mortgagor and a decree is obtained without the subsequent 
incumbrancer being made a party to the suit. the latter is not 
bound by the decre in the suit; and in a suit, by him for his 
mortgage amount 20 is entitled to huve the same decree he 
would have had if Le had been made a party to the first snic. 
In such a suit he will be entitled to re-open the account be- 
tween the mortgagor and the first. mortgagee and he will not 
be concluded as to'tae value of the property by the original sale, 


The plaintiff was a subsequent mortgagee. The defendants 
were auction-purckasers of the mortgaged properties in exe- 
cution of a decree cbtained by a prior incambrancer in a suit 
to which the plaint was no party. Since the purchase tho 
defendants had made some improvemerts in the property 
which were not such as a mortgagee wich possession would 
have been entitled. to charge against the mortgagor. In a 
suit by the plaintif for his mortgage-money by sale of the 
mortgaged propertr : 

Held: that a decree should be passed directing the plaintiff to 
pay to the defendants the original mortgage amount with 
interest, and on surh payment, the property be sold and the 
sale-proceeds appl.ed first in satisfaction of the plaintiff's 
mortgage-debt and ths surplus, if any. be handed over to the 
defendant as presenting the mortgagor's interest; and that 
in defanlt of such payment by the plaintiff, the suit stand 
dismissed. 


Held, further, that the defendants wers not ontitled to credit 
for money spent by them for the improvements. 
Nagammal v. Venkata, iri Aiyar oa aie vee Ka 298 
Mortgage, simple :— See Lonrarion Acr (11). 
Negotta ni roman n-te—Transfer of pro-nzte without endorse- 
ment. 


A promissory note may be transferred by the helder just like any 
other chose in actica without endorsemens, There is nothing 
in the Negotiable Instruments Act which prescribes endorse- 
ment as the only nade of transfer su as to render transfer 
made by any other mcde invalid. 


Pattat Ambadi Marar Krishnan, 1. L. R.,11 M., distinguished, ` 


A transfor of a pro-ncte without endorsement does not give the 
transferee the righ s which, according to Law Merchant (The 
Negotiable Instrumants Act) an endorsement would give him, 


Ramachandra Rao v. Zwopusami Aiyar h saa tee 263 
Non-joinder, effect of :—S&e Civit, Procepur Cone (10). 


of parties.—Joint decree-holders—Purchase by decree- 
holder in emecution with vermission of Court—Suit by decree-holder 
and certified purchaser—Otner decree-holders not necessary parties. 





A.and two others gota decree for money aga_nst certain persons, 
and in execution, tke properties of thos persons were sold and 
purchased, with th- permission of the Cotrt, by A., in whose 
name alone the sals certificate was issued. The two others 
were not concerned in these proceedings, and had no interest 
in the sale except -hat they wore also entitled to the decree 
amount. A. was pctin possession and was afterwards dispos- 
sessed by the judgnert-debtors. In a-suit by A. for the reco- 
very of possession c these properties. 
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Held: that the other two persons were not necessary parties and ` 


that the suit was maintainable at the instance of A. alone. 


1 
Arumugam Chetty v. Sundararaja Aiyangar ..., see ay 
of representative :—See Crvit Procenure Cope (24). 
Novation—Trustee’s obligation, extinguishment of ~Presumptions, 


The defendant’s sister gave him some lands burdened with a 
trust for the payment of a sum of Rs. 100 to a certain temple. 
Subsequently, the defendant hypothecated the same lands to 
the trustees of the temple and agreed to pay the sum within a 
certain time with interest at 8 per cent. per annum, and, in 
default of payment, with interest at 24 per cent. per annum, 
The hypothecation-deed was not registered. In a snit by the 
trustees for the recovery of the amount more than six years 
from the date of the hypothecatioa-bond. 


Held:—that the execution of the hypothecation-bond by the 
defendant did not in any way alter the trust obligation which 
he was bound to perform and that the plaintiff was entitled to 
recovery as under the trust. | 





4 
` 


Mayandi Chetty v. Samia Pillai a ae 76 eee 
Occupancy.—See LANDLORD AND TENANT (5). 
‘Oral agreement,” meaning of :—See INDIAN Evipenct Acr (2). 
“ On demand or when you require” meaning of :—See Limi- 
TATION ACT (8), 


= 


Partial redemption :—Sce TRANSFER or PROPERTY Act (8). 
Partial review, effect of :—See CIWIL PROCEDURE Cops (27). 
Partition decree, effect of, on Survivorship :— 


When a decree is passed in a partition suit, the {plaintiff is from 
that date in point of law divided from the other coparceners. 


‘See also Crvin PROCEDURE Cops (28). 


Chinnathal v. Viruthacha Pillai... we on ase 
Partnership dissolved :—See LIMITATION Acr (4). 


Penal Code, Ss. 188 and 447:—See CRIMINAL PROCEDURE 
Copr : Š 





8s, 206, 378, 403, 424 :— Standing crops’ attach- 
ment by a Civil Court on—Removal of standing crops not amounting 
to theft. 


Standing crops in the possession of the'acensed had been attached 
by a Civil Court in a suit in which they were, defendants. The 
accused notwithstanding the attachment, cut and carried away 
the crops. : i 


Held: that the act of the accused amounted to ak offence under 
S. 424, Indian Penal Code. 


Per Benson, J.:—The act of the accused amounts also to the 
offence of criminal misappropriation under 'S. 408, Indian 
Penal Code. 4 Í 
Queen-Empress v. Makam Abayya ... ace | aoe ae 
Possession during lease :—See, EJECTMENT SUIT 
Procedure :—See COMPROMISE oF Suit er 
Profession, exercise of ;—See Tax MADRAS MUNICIPALITY Act 
meaning of :—See Districr MUNICI- 





n eee, 


PALITIES ACT, 
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Profession Tax; See Tar ADRAS MUNICIPALITY Act. 


1. Provincia] Small Cause Courts Act, Art.11 and 13— 
Jodi—Small Cause Natuse. 


A suit for jodi is cogrizable by a Small Cause Court. 
Raja Velugoti v. Venkata Rao Ss sae 


2.—— : Sch. IL, Art. 18—Suit 
for emoluments of office—Suit of a Small Cause nature—ZJoint decree, 
enecution of—‘ Final decree,” meaning of—Limitation Act, Sch. ii, 
Art.179,—Application for execution after decree of appellate Court— 
Appeal imperilling decr-e. a 

The plaintiff held the office of stanacharya in a certain temple 
under a contract ky which the defendant dharmakarta had 
agreed that the plaintiff should Hold the affice and recéive the 
mamool payments. f 




















Held: that a suit by :he plaintiff for therecovery of fees due for, 


the office for a certain period as under this agreement is not u 
suit of a Small Cacse nature but fell within Art. 18, Sch. IT. 
Provincial Small Cause Courts’ Act. f 


A sued two defendarts a mother and her daughter for money 
due by virtue of ar agreement executed by the mother alone 
and obtained a decree against both on-the 6th May, 1893. The 


mother died before an appeal was preferred. The daughter: 


alone appealed, anc in second appeal ibe High Court reversed 
the decree in her favour on the 28th August, 1895,on the ground 
that she was not party to the agreement. On the 81st July 
1897, A putin an upplication to execute the decree against 
the daughter as ths representative of the mother. 

Held : that the application was not barred by limitation ; and that 
time should be rækpned from ihe date of the decree of the 
High Oonrt, which was “ the final decree of the appellate court” 
within the meaning of Art. 179. 

Venkata Ohinnaya Rco-v. Krishna Charyalw ... ná aka 

3. ——— Sch. ii, €L 19 :— ` 

It ‘applies only to suits for a declaratory decree properly so 
called, and not to sits in which the declaration is merely intro- 
ductory to other relief claimed. Sec also OIWIL PROCEDURE 
Cove (40). i 2 

Rerur Bulba Row v. Papi Reddy... eve 006 bas 

4. : Sch. Ii, Art.! 35, Cl. J—Suwit for money 
paid in excess under prassure—Jurisdiction. 

Art. 35, Cl. J., Sch. ILof Act IX of 1887, applies only to suits for 
tHe recovery of compensation for damage caused to the 
aggrieved party by an illegal, iniproper or excessive distress. 
Ithas no application to suits to recover money levied in excess 
under the illegal distress. Dewany Roy v. Sundar Tewary, 
I. L. R., 24 C., 166, followed. 


Karuppanan Ambalan v. Ramasami Chetti see sa 
Puttah and WMuchilika, , exchange. cf:—See LANDLORD AND 
Tenant (4). i 
Railways Act IX of 1890, S.72:—See Contract ACT. 
Refund :—See Civin ProcesurE Cone (34). 
Registration Act, S. 17, cl. n ;—See Stamp Acr (3). 
Rent Recovery Act (Madras Act VIE of 1865), Ss. 3, 8, 


9, 11.—Mokhassadars not tenants—Mokhassadars not bound to 
accept patiah, 
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5.3 of the Rent Recovery Act and other sections therem which 
specially refer to ifi are intended to regulate the relation exist- 
ing between tenants who are adtual cultivators of the soil and 
their immediate landlords alone! Intermediate landlords, such 
as inamdars, mokhassadars, &c., who pay a permanently fixed 
quit-rent (kattubad;, poruppu, jodi or by whatever other name 
it might be known)*and who are not actual cultivators of the 
soil, are not bonnd to accept pattahs from and exchange muchi- 
likas with the zemindars, their superior landlords. 


Lakshminarayana Pantulu v. Veukatrayanam vee 43 


2. ——_———. — 8s. 10, 12, 33, 41, 44, 69, 76, Eject- 
ment order by Oollector—Appeal—Suit to set aside order of ejectment 
non-sustainability of. 


By the Full Bench; Mr. Davies, J., dissenting :—W here a Collector 
‘passes a judgment, against a tenant under S.10 of the Bent 

“ Recovery Act and; subsequently, under the latter part of the 
same section passes’ an order of ejectment on proof of the 
tenant's failure to obey the judgmicnt, the tenant cannot ques- 
tion the validity of that ‘order’ inta” separate suit: ina Civil 
Court. 


Per Officiating Chief Justice and Moore, J., Obiter :—An order of 
ejectment passed by a Collector under the latter part of S. 10 
is appealable to the District Judge. 


' Per Davies, J :—An order of ejectment passed by a Collector 
under the later part of S. 10 is not a judgment and not- 
appealable. A separate suit to set aside such an order does lie 
in a Civil Court. 


Manicka Gramany v. Ramachandra Aiyar ... vee is 210 


< 


S..11.—Registration Act, 8. 17. 


A document which only evidences an‘ agreement to vary the terms 
of a.tenancy with reference to the amount of reat to be paid 
does not require registration. 


In a suit by a landlord. against his tenan for acceptance of patta, 
the tenant claimed a permanent remission of rent under a takid 
issued by the predecessor in title of the. plaintiff, the alleged 
ground for the remission being that the waste Jands in the 
defendant’s patta contained inferior soil and were partly with- 
in the water-spread of a tank and that the defendant used to 
get occasional remissions whenever any lands were left unculti- 
vated: 





ee 





Held: that the takid didnot require registration and was 
admissible in evidence to prove the reduction in the amount of 
rent to be paid; but that the stipulation for the remission of 
rent to be paid was not binding on the plaintiff ag it had not 
been granted for any of the purposes mentioned in the last 
para. of S. 11, Rent Recovery Act. 


Obai Goundan v. Ramalinga Atyar - oo see “256 
4, — €s.18 and 51.—The General Clauses Act, 5. 10 


—Madras General Clauses Act, 5. 1 —Limitation—Summary suit to 
set aside distraint, time for. . 





Summary suits under Ss. 18 and 5] of the Rent Recovery Act 
must be brought within the 30 days provided therein. Neither 
the General Limitation Act nor 5. 10 of the General Clauses 
Act or S. 11 of the Madras General Clauses Act applies to 
such‘suits so as to extend the time iu any manner whatsoever. 


A summary suit under B. 18 of the Rent.Recovery Act to set 
aside a distraint was brought onj the 31st day after the dis» 
traint, the 30th day being a Sunday. 


-t A 
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Held : that the suit was not barred by limitation on the general 
principle that where parties are prevented from doing a thing 
in Oourt ona particular day, not by any act of their own, but 
by act of the Court itself, they are entitled to do it at the first 
subsequent opportunity. Shooshee Bhusan v. Gobind Chunder, 
I. L. Ra, 18 C., 231, and Peary Mohun Aich v. Anunda Charan 
Biswas 681, followed. : 


Sambasiva Chari v. Ramaswami Reddi 


5. — 





--—--— §, 78 —TAmaitation—Oause of action. 


A distraint bya landlord was set aside by the Collector as illegal 
and the grain attached was ordered to be delivered back to the 
tenant. The tenant sued the landlord for damages for short 
delivery, alleging that the short fall had arisen owing to the 
negligence of the landlord in keeping the grain while under 
uttachment, and for expenses incurred by him in getting the 
attachment removed. ‘I'he suit was instituted more than six 
months from the date of the attachment but within six months 
from the date of the Collector’s order. 


Held; that the cause of action for the suit arose at the date of 
the attachment; and 
that it was barred by limitation under S. 78 of the Rent 
Recovery Act. - 





a Ng 
< 


Ba 37.—Sale for arrears of revenue. 


The words “full amount of arrears” in S. 87 of the Revenue 

. Recovery Act mean only the arrears of revenue on account of 
which the land was attached and the notice of sale issued, and 
do not include arrears which might accrue after the attach- 
ment and sale notice but before the sale. 


The revenue due on the plaintiff's mitta for fasli 1802 fell in 
arrears and a portion of the mitta was attached and advertised 
for sale. Some days before the date fixed for the sale, the 
plaintiff tendered the amount of arrears for which the land had 
been attached, Bat at the time of the tender the rent for fasli 
1303 had become due and had not been paid. The Collector, 
therefore, refused to stay the sale and sold the attached pro- 
perty for the arrears of fasli 1303. 


Held :—That the sale was invalid and should be set aside. 

The Secretary of Slate for India v. Rajah Goundur dez A 

Subrahmania Aiyar v. Panchanada Aiyar oes tes 
Redemption, partial :—See TRANSFER or Property Act (3), 


Registration Act, 8.17 ;—See Rent Recovery Act (3). 





1. Res judicata ;—See Civit Procepure Cone (8). 
2. See Hinpu Law (8). 
Restitution under decree ;—See C1vit Procepurs Cone (3). 





Revisional jurisdiction ;—Sce Civit Procepurz Cone (41). 


Rule of Practice, Original Side, High Court :—Commissioner’s 
certificate of account—Powers of Appellate Court to interfere with the 
Commissioner's certificate. 


Where a commissioner is appointed in a suit to look into and 
settle the accounts of the parties and he issues a certificate 
and the presiding Judge agrees with it, it is unreasonable that 
an Appellate Court should go into particulars in the accounts in 
regard to which both the Judge and the commissioner had 
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come tothe same conclusion, „The Bule of Practice No. 292 on 
the original side that “a certificate or report of an officer of 
the court or commissioner, unless discharged or varied, will be, 
-taken as conclusive evidence of the facts found therein” ‘i is’ 
sound and reasonable. 


Thiruvengadasami Mudatiar v. Raghavacharry vee sts 188 
‘Sale :—See Orvis Procsnure Cope (24)... .. - 
‘Scandalous matter :—See Orv, PROCEDURE: Cons (4). 


Son’s liability to mortage decree against the father :—Scee 
Hinpvu Law (8) (9). 


‘Specific Relief Act, £s. 19 and 27.—Specific performances and 
damages, no separate suits for—Deposit, return of —Civil Procedure - 
Code, Ss. 13, 48—Limitation. 


The plaintiff entered into a contract-for the purchase of lands from 
the defendants and made a deposit of Rs. 165, with them. ag 
part of the price consideration forthe sale. Subsequently, the 
defendants refused to perform the contract; and the plaintiff 
, brought a suit for specific performance in which, however,-he 
‘failed. He now sued more than three years from the date of 
the former suit for the return of the deposit.. 


Held: that the plaintiff ought to have sought for this relief in 
the previous suit for specific performance and that the present an 
suit was barred (by S. 43, Civil Procedure Code); and - i 
that time began to run against thè plaintiff for the recovery of 
the deposit from the time when he first sought to enforce his 
right by bringing his action for specific performance and that 
the present suit was barred by limitation. 


Chidambara Nadar v. Srinivasa Aiyangar s, see sė ‘61 


-———__—— 8. 42.——Purthér relief—Injunction where sole . 
possession aveilable—Pei'son in joint possession—Suit for sole posses- 
sion or for mere declaration. 


A-person who isin joint possession of a temple and its propertios 
with others who claim to be joint trustees with him must, in 
order to exclude them from the management, sue for sole pos- 
session and not for a mere declaration that he isthe proper 
trustee and the others not. The addition in the plaint of a 
further prayer for an injunction against the others is not either 
an appropriate or a sufficient further relief so as to save lis 
suit from the bar created by S. 42 of the Specific Relief Act. 


Ramaswami Aiyar v. Annasamt Atyar a Ges eee ne 121 
‘Stamp ;—See On Procenurr' Cone (18). 
-1. Stamp Act, I of1879, 8. 34, Sch. I, Art. I.,.cl. 5'(c),-=Letier ` 


containing statement of agreement not acknowledgment—Admission of 
documents, once made, final. 


A partnership was formed on the 8th October 1886 fora term  -. m. 
of three years for the purpose of carrying on trade in salt. K. 
L., one of the partners, sued the-other partners’for his share of ~- 
the profits on the 28rd, June 1892, After the dissolution of the 
partnership in. 1888, disputes arose betiveen” K.- L., and the 
defendants as to the exact share of K. L., in the partnership 
' business, and the matter was decided’on a compromise. On 
the 26th June. 1889, the defendants had written a ‘letter to 
K. L., in which they "referred to this compromise and accepted 
ib and then gave him'an approximate amount of. the profits 
standing to his credit. K. I. relied on this letter which was 
anstamped for saving his suit from the bar of limitation. The 
letter was a admitted in evidence by the first Court without 
payment of pane duty: ora penälty. 


9 
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Held: that the letter did not amount to an acknowledgment of 
any debt, but amounted to an agreement falling under Art. 5, 
Clause (c), Sch. I, Stamp Act; and 

‘that, inasmuch as it had been admitted without payment of 
stamp duty and penalty, it could not afterwards, at any stage 


bes in the suit, be rejected as inadmissible in evidence. 
Ramasami Chetti v. Ramasami Chetti I. L. R., 5 M., 220, 3 
Koob Lall v. Jungle Singh ... eek 6 3 C., 787, ( È 
Devachand v. Hirachand Kamaraj ... » 13 B., 449, ( 2 
Shiddappa v. Irava ... a ane » 18 B., 737,) 2 


-Lakshminarayana v. Ramajogigaru E 


d 
2. — 





§ 18.—Foreign note—Evidence admissibility on unstamped 
note. J 
A pro-note made out of British India when sued upon by the first 
holder within British India, does not require to be stamped 
before it is received in evidence in the suit. It is enough 
if the proper stamp required by § 18 of the Stamp Act be 
affixed to it before decree is passed. 
Grifin v. Weatherby, L. R., 3 Q. B., 753, referred to. 


Simulw Ebranim Rowthan v. Abdul Rahiman Mahomed Vana 
—__——- 8. 58—Indian Evidence Act, Ss. 91 and 92.— 


Indian Registration Act, S. 17, Cl. N—Receipt of money—Proof of 
€ aliundi ’—Receipt, registration of. 





S. 58 of the Indian Stamp Act does not prescribe a receipt as the 

only proof of payment so as to preclude any other evidence of 

Oy such payment. A person making a payment may demand a 
receipt, and when the receipt so given is not produced in evi- 

dence, evidence aliwndi is admissible in proof of the payment. 


A receipt for payment of money was given by a mortgagor to 
the mortgagee. After the mortgage-debt was discharged, the | 
mortgagor took back the receipt with an endorsement thereon 
that the debt was nil, Ina suit by the mortgagee for his debt 

- against the mortgagor. 3 


Seshayya v. Subbamma see ove vee ose vee 


Held: that the endorsement did not require registration, and was, 
‘therefore, admissible in evidence aud that evidence aliundi 
be given in proof of the paymént and discharge. 


‘Stamp duty, payment of: —See Crvin PROCEDURE Cone (87). 
Standing croys attached. removal of:—Sce PENAL Cove. 
Siridhanam :See—Hinpv Law (10) (11). l 2 
-:—See Hinpu Law (11) (12). | 

‘ definition of ;—See HINDU Law (10). 

, and devolution of :—See Hindu Law (10). 


a 











Summary Suit to set aside distraint:—See Rent Recoveny Act (4).. 
Summons, serving Of:— See Orvin PROCEDURE Cop (14). 

Surety, liability of:—-See Crviz Procepure Conk (29). < 

Theft :—See PENAL Cone. | 7 

1. Torts :—See Orv, Procepure Cone (10), 
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Liability og agent or servant torts committed by himself—Liabi- 
lity of master for torts of ogent or servant. ' ` 


Whoever commits a wrong is liable for it himself, and it is no ex- 
cuse that he was acting as an agent or servant on behalf of 
and for the benefit or another. When that other person is 
also liable the party wronged has his remedy against both or 
either of them at his choice. , 


The plaintiff entered into a contract with one M by, which, the 
latter was allowed to take loose stones lying on the surface of 


certain hills belonging to the plaintiff. In breach of this con- - 
-tract M employed the defendants, his contractors, to excavate - 


k and quarry stones. The plaintiff now sned the defendants for 
‘damages sustained by him by this unlawful quarrying. 


Held: that the cause of action against the defendants was one 


in tort and had nothing to do with the contract of the plaintiff ` 


with M, and that the plaintiff’s suit should be decreed. 
Sri Rajah Bounnadevara v. Putman... wee soe 


Transfer of Property Act, S. 54--Suit in ejectment not: allowed 
where defendant is in a position to enforce specific performance of 

` agreement to execute kanom—Oral agreement with possession— 
Kanom, for more than 100 rupees. 


The plaintiff sued to eject the defendant, his tenant. The 
defendant admitted the plaintiff's title, but set up a contract 
under which the plaintiff had agreed to grant a kanom to the 
defendant and had taken from him Rs. 405, the kanom amount, 
The contract had been entered into in 1892 and the suit in 
ejectment_was brought in 1893: 

Held: that the defendant's right to enforce specific performance 
-of the contract was alive and not barred by limitation, and 
that the plaintiff’s suit ought to be dismissed as being in 
fraud of his own agreement. ° 


Dictum in Pappi Reddi v. Narasa Reddi, I. L. RB., 16 M., 464, 
doubted. Begam v. Muhammad Yakub, I. L. R., 16 A., 244 and 


S. A. 730 of 1894 followed. ` 
Ittappan v. Parangadan Nair bee ose bee ae 
———-8. 55:—See CIL PROCEDURE 


CO one (6). 


3. ——_—_————_ S. 60.—Morigagor and mortgagee— 
Right of person partially interested to redeem the whole—~Partial 
redemption, : k 


The rule found in S. 60 of the Transfer of Property Act “ that a 
ue , person interested in a share only of the mortgaged property 
shall not be entitled to redeem his share only on payment of 
a proportionate part of the debt” creates not merely a liabi- 
‘lity in the mortgagor for the benefit of the mortgagee, but 
also a right in the former, to redeem the whole. 











A’ person interested in a share only of the mortgaged property | 


can redeem the whole even against the wish of the -mortgagee 
and cannot be compelled to redeem his share only of the 
mortgaged property on payment of a proportionate part of the 
entire mortgage debt. 


Jathavedan Namboodri v. Parameswaran Namboodri ... š : 


S. GO, cl. (4)—Partial redemption. 
Except as provided in cl. 4, S. 60 of the Transfer of Property 
Act, no person interested in a portion of the mortgaged property 
is entitled to redeem his share only on payment of a propor- 

~ Honate part of the money remaining due on the mortgage. 
Kuppusami Chetty v. Papathi Ammal Seat feces 
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— $. 68, Mortgagor and mortgagee 
—Usufructuary mortgagee, possession not given to—Mortgage-money, 
rights to sue for, by sale of property—Limitation Act, Sch. II, Act 
120.and 132. j ` 


A usufructuary mortgagee to whom the mortgagor fails to deliver 
or to secure possession of the property mortgaged though 
empowered under S. 68 to sue for his mortgage-money is not 

entitled in such suit to claim an order for the sale of such pro- 
. perty. f 

The defendants mortgaged some property to the plaintiffs under 
usufructuary-mortgage:executed in February 1887. The plain- 
tiffs were not given possession of the property and they sued 
the defendants for the realization of the mortgage amount by 
sale of mortgaged property in the year 1895. 


Held.: that the plaintiffs had no right to claim an order for the 
sale of the omortgaged property and that the suit was barred 
by limitation. ' 

Arunachellam Chetti v. Aiyavien ... se saat 


; —8s. 68 and 98.—Mortgagor and 
mortgagee—Right of mortgagee to sue for mortgage-money—Right of 
mortgagee to sue for damages, ; 


A. mortgaged his property to B. by a deed which ran as fol- 
lows :— Usufructuarily mortgaging to you the immoveable 
property. . . . . . The amount borrowed upon it is 
“Rs. 500. . . . You shall for the said amount and for its 
interest enjoy the said properties for three faslies, i.e., 1294 to 
1296. . . . . . We shall thus redeem the land and house 
„without paying to you the said principal, amount or interest 
and you shall immediately on the.expiry of the said term re- 
deliver the said properties to us.” Under this deed B. was pat 
in possession of the house alone and not of the land. Ina 
suit against B. for possession of the house after the three yeara 
by 2 purchaser at court auction of the right title and interest 

‘ of A. ` 


N . 

Held: that B. was not entitled to retain the house and that he, 
was bound to give it up after the expiry of the three years ; 
and that the only right of B. was to sue A. for damages for 
non-delivery of the whole of the mortgaged property. 


Per curium:—S. 68 of the Transfer of Property Act only con» 
templates cases where the mortgagee is under the mortgage 
entitled to claim re-payment of the mortgage-money -before 
redemption, 


Visvalingam Pillai v. Palaniappa Chetty eas ei eee 


-Ss. 86, 87 .—Mortgagor and mortgagee— 
Foreclosure decree—Eatension of time for payment after the time men- 
tioned in the decree—Order absolute necessary. ji 


Where a mortgagee obtains a decree for foreclosure, it is impera- 
tive, on his part to apply for and obtain a second order or 
order absolute for foreclosure before he can take possession of 
the mortgaged property so as to enable the mortgagor to pay 
the mortgage amount before the property is absolutely fore- 
closed or obtain an extension of time for such payment on good 
cause being shown. And where a mortgagee obtains such an 
order absolute without notice to the mortgagor, the latter may- 
apply. to set aside the ex parte order and recover possession of 
the property after paying the decree amount or ask for an 
extension of time-for such payment. 
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Veńkata Narayana Reddi v. Papayya. sis soe. , ase 
$S: 85 :—See Hindu Law (7). 
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x 
Transferee —decree-holier’s right to execute:—See Crvit 
PRKocEVURE CoDE (22). i 


Trausfar without endorsement :—See NEGOTIATION OF PROMISSORY 
` NOTE. 


Trespass upon property under att:chment by Magis- 
trate :—See CRIMINAL PROCEDURE CODE. 
Trustees’ obligation :—Sce Novation. 
Trustees, powers of:—See Civit Procepure Cone (38). 
Trust, religious—Suiz by disciples for appointment—~Maintainability of. 
Where in the case ofa religious institu:ion plaintiffs alleged that 
the rale of succession upoa the death of the head of the institu- 
tion without appointment of a successor was for the disciples 
to meet and elect a duly qualified person to succeed, a suit by 
some of the disciples having obtained leave under S. 30 but 
wivhont any allegation as to why no appointment was made by 
’ the disciples, for the appointment by the Court of a proper 
person and for possession beiug given to such person of the 
i properties of the institaticn trom the defendant, alleged to be 
a trespasser, is not maintainable. ; 


Sreeman Shadayopa Srintvasuswami v, Ramanuja Chariar sae 
Vakil :— i l 
The abandonment of a point of limitation by his Vskil, on the 
ground that in the Vakil’s opinioa the point was not arguable 
being concluded by authority, does not preclude a party from 
- arguing the point again in appeal. 
a Nilakanio Rotho v. Gangapani Panda ae sas vn 
Vakils and their powers in the conduct of suits—Compromise, 
power to, of vakil —Rapress authority of client required to compromise, 
A. pleader engaged under an ordinary vakalatnama to conduct a 
j suit has, in the absence of an express authority to that effect, 
no power to compromise the suit on behalf of his client. 
Jogapathy Mudaliar v. Ekambara Mudaliar Sod a 
Waste :—See LANDLORD AND Tenant (5). 


Yoggyan Adamanam :—Sce Borromry Bonn. 
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IN THE HIGH COURT OF JUDICATURE. AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice. 
Boddam. — 


Achamma Ba ay ae Appellant * (Plaintif). 
Basappa `` E -Respondent (Defendant). 
Civil Procedure Code, Ss, 223, 268, 269, 274—Transfer of decree for execution to 


another court—Transfer order obtained by misrepresentation irregular—Irregularity— 
Attachment of mortgage bond as immovable property merely. 


A decree-holder applied to the court which passed the decree to transfer it for 
execution to another court and in support of the application made a false represen- 


station that property of the judgment-debtor was to be found within the jurisdiction 


of that other court. The court without making any enquiry under 8, 223, C. P. C., 
ordered the transfer.‘ The court to which the decree had thus been transferred 
executed ‘it and in execution thereof attached and sold a mortgage bond of the 
judgment-debtor in the custody of a third person, in the manner provided for by the 
Civil Procedure Code for the sale of movable property. The decree-holder himself 
purchased the bond and instituted a snit upon the bond. On objection raised by the 


mortgagor that the transfer of the decree and the sale in execution thereof were 4 


illegal and void. 
Held: that the fact that the ori ginal court was misled into making the order -of 
transfer did not vitiate the validity of the order ; 
that the omission to attach the mortgage debt as immovable proverty 
under S, 274 was a mere irregularity ; 


and that inasmuch as the bond itsclf had been attached and sold, the sale 
operated as a valid transfer of the mortgage security to the plaintiff. 


Second appeal against the decree of.the District Court of Bel- 
lary in A. S. No. 224 of 1394, confirming the decree of the Court 
of the District Munsif on Bellary i in A. S. No. 31 of 1893. 


. This was a ate to recover Rs. 800 Anë on a registered mortgage 
boid executed on the 8rd March 1880, by the father of defendant to 
N. Nhad transferred the mortgage to one Mallappa and the plaintiff 
purchased the same in court-auction held on the 15th of August 
1892, by the District Munsif’s-Court of Gooty in ‘execution of the 





* S. A. No. 1862 of 1896. ; . + 9th September 1897, 


Achamma 
v. 
Basappa. 
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deha plaintiffs decree in O. S. 27 of 1887, on the file of the District 


Basappa: 


Munsif of Bellary against Mallappa and others. The defendant 
contended that the suit was barred by ‘limitation, that the transfer 


‘of the execution of the decree from Bellary to Gooty was illegal 


` asit had been brought about by fraud and that the sale and pur- 


chase of the mortgage was void inasmuch as the security was not 
attached as immovable property under S. 274, C. P. ©. The suit 
was filed in 1893, and the plaintiff relied on a part payment to save 
the suit from being barred. The Munsif held that the part pay- 
ment relied on was not-true, that consequently the suit was barred 
by limitation and that the sale of the mortgage by the District 
Munsif’s' Court of Gooty was invalid inasmuch as the property, 
the subject of the mortgage, was situated in Bellary. On appeal, 
the District Judge held that the transfer of the decree to the 
District Munsif’s Court at Gooty was brought about by a misrepre- 
sentation that some property of the judgment-debtor was within 
the jurisdiction of that court and that the original court had “made 
no enquiry and had no real reasons for permitting the transfer, but 
ordered it to be made in a most careless and off-hand manner, 
simply because the judgment-debtor did not appear and oppose it.” 
He consequently held that the District Munsif of Gooty had no 
jurisdiction to sell as there was no valid transfer of the decroe to his 
Court. He further held that inasmuch as the mortgage bond had 
been attached and sold only as movablesproperty, no attachment had 
issued under S. 274 and that the sale proceedings were so irregular 
that the security did not pass under the sale. He accordingly con- 
firmed the decision of the Munsif without going into the -question 
of limitation decided by the Munsif in defendant’s favor. ‘The 
plaintiff then preferred this second appeal to the High Court. 


C. R. Tiruvenkatachariar for appellant. 
R: Kuppusami Aiyar for respondent. 


The Court delivered the following 


JODGMENT:—The District Munsif’s Court a Bellary whick - 
passed the decree ordered ‘the transfer of execution of the decree 
to the District Munsif’s Court at Gooty. 


It is contended that in doing so the Bellary Court was misled 
as to, the existence of property in Gooty by the representations then 


4 


PARI 1, | THE MADRAS LAW JOURNAL REPORTS, 3 


made on behalf of the judgment-creditor. Assuming that it was 
so misled, that did not affect the validity of the order. The Court at 
Gooty in executing that decree was, therefore, acting lawfully and 
‘the sale cannot be impeached on the aisi that the latter Court 
had no jurisdiction. . 


As to the next objection to the sale, we are clearly of opinion 
that what was attached and sold was the thortgage bond. The 
omission to attach the immovable property hypothecated by the 
bond under S. 274, was a mere irregularity which does not affect 
the sale. ‘The sale was not opposed by the judgment-debtor and 
became final, Muniappa N aik v. Subramania Ayyan, I. L. R., 18 M., 


437. The mortgagor is not entitled to questiou the sale on the’ 


ground of irregularity. 
We must, therefore, seb aside the decrees of the lower Courts 
aud remand the suit for disposal. 


Costs will abide and follow the event. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, ` 
Present :—Mr. Justice Shephard and Mr. Justice Boddam. 
Arumugam Chetty ... we Appellant * (Plaintif), 


v. , , 
Sundararaja Aiyangar .. Respondent (2nd Defendant). 


Non-Joinder of parties—J oint decree-holders--Purchase by decree-holder in execution 
with permission of court—Suit by decree-holder and certified purchaser—Other decree. 
holders not necessal'y parties. 


A and two others got a decrce for money against certain persons, and in execu- , 


tion, the propertics of those persons were sold and purchased, with the permission 
“of the court, by A., in whose name alone the sale certificate was issued. The two 
others were not GEGE i in these proceedings, and had no interest in the sale 
exccpt that they wero also entitled to the decrec amount. A was putin possession 
and was afterwards dispossessed by tho “judgment- debtors. ` In a suit by A for the 
recovery of possession of these properties; - 


` Held; that the other two persons were not necessary. par ties and that the suit 
was maintainable at tho instance of A alone. 
Second appeal against the decree of the Dime Court of 
Madura in A. S. No. 420, 1896, reversing the decree of the Court 
of the District Munsif of Shivaganga i in O. S. No. 9°of 1896, 


“kemana 








* S.A. No. 483 of 1897. apd September 1897, 


Achamma 


v. 
Basappa. 


Arumugam 
Chetty 
v 
Sundararaja 
Aiyangar. 
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Arumugam : The facts of the case appear sufficiently from the judgment 
Chey of the Court. 

Sdudavaralé a Cae 7 

Aiyangar, P. §. Sivaswami Aiyar for appellant. 


V. C. Desikachariar for respondent. | 
< The Court delivered the following ` 


J UDGMENT :—The plaintiff and 2 others sued the defendants 


ine a mortgage and obtained'a decree and the property was sold. 


The plaintiff obtained leave to bid at the sale of the plaint 
property. He bonght it in his own name and for himself alone. 
He obtained the sale certificate in his own name and he was. put 

; into possession of the property by the Court. The fact that two 
others were interested in the original decree and to that extent 
interested in the plaintiff's purchase is not sufficient to justity the 
lower Court in dismissing his action for non-joinder of those who 
were co-plaintiffs with him in the original suit. This is the interpre- 
tation put upon the petitions even by the Munsif, and we think 

rightly; and the District Judge gives no reason for thinking « 
otherwise. 


n We e must reverse the decree of the District Judge and ‘estore 
that of the Distri ict Munsif, ‘The respondent must pay the appel- 
lant’s costs in this and in the lower appellate Court. 








“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 


Beiison. 
Collector of Vizagapatam "Be Appellant * (Defendant), 
Abdul Kharim Sahib PAD Respondent (Plaintif). 


Collector of © Civil Procedure Code, Ss. 413, 622— Withdrawal of suit by a pauper— Payment of stamp 
Vizagapatam 
v. 


air k ' The word ‘fails’ in s. 412, 0. P.O, is not restricted to cases of failure after con- 


Sahib. fegt but alzo includes cases whero a pauper plaintiff has his suit dismissed after a 


duty to Government. 


compromises . 


tas 
#U. R. Pe No, 73 0f 1997 | : 6th December 1697. 
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After the institution of his suit a pauper plaintiff compromised his case with the 
defendant and requested the court to dismiss the suit; 


Held: that the Court in dismissing the suit ought to pass an order for the pay- 


ment of court fees under S. 412, O. P. O., that an order which does, not provide 


for such payment is liable to be revised under S. 622, C. P. C. 


Appeal against the proceedings of the District Court of vap 
patam in pauper O. S. No. 5 of 1895. 


The plaintiff, a pauper, compromised his suit with the defen- 
dants and requested the court, to dismiss his suit. A question 
arose as to the payment of stamp duty of the plaintiff and the 
District Judge of Vizagapatam then passed the following order :— 


“This case appears to be on all fours, except that the suit proceeded 
as faras the final hearing instead of only as far as the settlement of 
issues, with the case of The Collector of Kanara v. Krishnappa Hedge, 
I. L.R., 15 B., 77, where it was decided that S. 412 of the Civil Procedure 
Code applied only to cases of adjudicated failure and that as there was 
no adjudication of the rights of the parties and the plaintiff could not, 
therefore, have been said to have failed in the suit the case did not fall 
within the terms of the section at all.” $ 


“ I have been referred to no decision on the point by the Madras 
High Court and in the absence of such authority, I feel bound to follow 
the above ruling. I, therefore, make no order as to the payment of 
court- fees. i 


The Oaltector then preferred this revision petition to the High 
Court under S. 622. 


The Government Pleader (E. B. Powell) for appellant. , 
. The respondent was not represented, 
The Court made the following 


ORDER :—The Bombay case relied on by tho District Judge 
has been dissented from by this Court in referred case, No. 12 of 
1893. Sir T. Muthusami Aiyar there observed ; “The words in the 
sections are ‘ succeeds’ and ‘ fails’ in the suit and they refer to the 
ultimate decision or the result of the suit and not to the mode in 
which the decision is arrived at. I should be doing violence to 
the language of the section if I introduced: into them the words 

‘after contest’ which, I do not find in them.” We see nio reason 
to dissent from this view. l 


Collector o 
Vize pna 


Abdul 
Kharim 
Sahib. 


Collector of 
Tivagapatam 
v. 
Abdul 
Kharim 
‘Sahib. 
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We accordingly allow the petition and direct that the plaintiff 
in the suit do pay the Collector the stamp duty payable on the 
plaint and the costs of this application.’ We have dealt with this 
matter under S. 622, C. P. C., as we are of opinion that the District 
Judge has failed to exercise a jurisdiction vested in him by law in 
consequence of a misconstruction placed by him on S. 412,0. P. C. 








IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur Collins, Kt., Chicf Justice,‘ and Mr, 
Justice Benson. l : 


. Kuppusami Chetty ... Appellant * (1st Defendant) 
f e. ; : | 
Vapathi Ammal and another ` ... Respondents (1st Plaintif’ and 
2nd Defendant.) 
Transfer of Property Act, S. 60, cl, (4)—Partial redemptioil. y : 


Kuppusami | 


Chetty 


2. 
Papathi 
Ammal. 


Except as provided in cl. 4,8, 60 of the Transfer of Property Act, no person 
interested in a poytion of the mortgaged property is entitled to redecm his share only 
on payment of a proportionate part of the money remaining duc on the mortgage. 

Appeal against the decree of the Madras City Civil Court in 
O. S. No. 159 of 1895, dated 19th August 1896. 


The 2nd defendant and R mortgaged two houses to the father 
of the 1st defendant in the year 1873 for Rs. 200. Subsequently, 
oue of the two houses was sold in execution of a decree against 
the 2nd defendant, and R and the plaintiff in this suit bought the 
house frou: the purchaser in execution. The 1st defendant’s father 
being dead, the plaintiff mow sued Ist defendant to redeem his 
house alone on payment of half the mortgage money. The J udge 
of the City Civil.Court decrecd the plaintiffs suit. The Ist defen- 
dant then appealed to the High Court. 


P. R. Ganapathi Aiyar for appellant. 
T; Ke Ramanuja Charriar for Ist respondent. 
The Court delivered the following 


JUDGMENT :—The Judge is in error in supposing that the 
plaintiff having purchased a por tion of the mortgaged property is 


#C, C, C., Appeal, 1 of 1897, | ' - + 39th November 1897, 
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at liberty to redeem that portion only without redeeming the rest. Kuppusami 
This is clear on principle, and is expressly enacted in the last clause ri 
of S. 60 of the Transfer of Property Act. (See also Tadigotla Papathi 
Timmappa v. Lakshmamma, I. L. R., 5 M., 885). S. 82 of the Transfer 

of Property Acton which the Tie relies does not permit the re- , 
demption of a mortgage piecemeal. It merely provides for contri- 

bution towards the mortgagé debt rateably by each of severdl pro- 

perties when they are owned by different mortgagors, or when being 

all the property of one mortgagor, there are prior encumbrances 

on some of the properties. (See also Roghu Nath Pershad v. Harlal 

‘Sadhu, I. L. R., 18 C., 820). “We must, therefore, reverse the decree 


of the lower Court and dismiss plaintiff’s‘snit with costs throughout. 








- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :-—-Mr, Justico Subrabmania Aiyar and Mr. Justice 
Benson. EE 
Mithale Cheruvitti Moines . ` Appellant * (Judgment-debtor). 
Ve 4 ; 
Locke and another yei =, Respondents (Deeree-holder and 
2 Auction-purchaser). ` A 


Civil Procedure Code, S. 244—Questions relating to execution of decree between _ Mithala 


auction-purchaser and judgment-debtor. Cheruvittil 
ee P 4 4 i ; ‘ Mammod 
An order passed in execution of a decree and which decides a dispute which v. 


concerns only the judgment-debtor on tho one hand, and the auction-purchaser on Locke, 
the other, is not to he deemed an order passed under 8. 244, C. P. C., and is, therefore, 
not appealable. , ih 

Under a mortgago deed a plot of land and certain buildings thereon were mort- 
gaged. The mortgagee g got a decreo on his mortgage and in execution of that decree 
the propertiés were purchased by a third persons But before the certificate was 
issued to him, disputes arose as to whether tho land alone was sold as contended for 
by the judgment- -debtor or whether the buildings also were included in the sale as 
contended for by the auction-purchaser, The Conrt after hearing all tho parties 
including the decree-holder passed an order to the effect that all the mortgaged 
properties were sold. : , 


Held : that no appeal Jay from this ‘order as it was one which affected only 
the auction-purchaser aud the judgment-debtor and as such was not one falling 
undor S, 244, C. P. C. 


Prosanno Coomi Sanyal v. Kasi Dıs Sanyal, 19 I. A., 166, distinguished. 
- #0. M. S. A. No. 22 of 1897. - 2na September 1897. 





Mithala 
Jheruvittil 
Mammod 


v. 
Locke, 
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. Appeal against the order of the District Court of South 
Malabar in O. M. A. No. 65 of 1896, confirming the order of the 
Subordinate Judge’s Court of Cochin in M. P. ‘No. 882.0f 1896, 


(O. S. No, 9 of 1896). 


The facts of the case appear sufficiently from the judgment of 
the Court, 


P, R. Sundara Aiyar for appellant: 
K. R. Subrahmania Sastri for respondents. 


The Court delivered the following 
JUDGMENT :—Certain immovable property was sold a the 


- Subordinate Court of Cochin in execution of a decree obtained by 


the Cochin Municipal Commissioners against the appellant upon a 
mortgage instrument executed by him. The sale was confirmed. 


‘But before the certificate of sale was issued, disputes arose as to 


whether certain buildings should be included in the certificate as 
part of the property sold. After hearing the auction-purchaser, ; 
the judgment-creditor and thè judgment-debtor, the Subordinate. 
Court passed an order directing that the buildings should be 
included in the certificate. The appellant preferred an appeal 
against the order to the District Court. The appeal, however, was 
rejected on the ground that no such appeal lay. On behalf of 
the appellant, it was contended that the view taken by the District 
Court was wrong inasmuch as the question in dispute was one 
which fell under S. 244 of the Code of Civil Procedure. 


This contention is, in our opinion, untenable. Now, if the dis- 
pute involved the question of the validity of the sale, the case 
would, no doubt, be governed by the ruling of the Judicial Com- 
mittee in Prosanno Coomar Sanyal v. Kasi Das Sanyal, 19 I. A. 
166. But the sale was not, and could not have been, impeached 


.by any of the parties at the time when the order in question was 


passed. The dispute was, and is, as to whether under the sale the 
right to the land mentioned in the sale certificate alone passed to 
the auction-purchaser as the appellant contends or whether, as the 
purchaser contends, the right to the buildings also passed. ` If the 
former contention be upheld, the party that would be affected 


_ thereby would be the purchaser. If, on the other hand, the latter 


contention prevailed, it is the appellant that would suffer by such 
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decision. ` In neither case, the sale itself being valid, would the 
judgment-creditor’s rights be in any way touched. There is, 
therefore, in this case no question in dispute between the.judgment- 
debtor on the one side and the judgment-creditor on the other as 
urged for the appellant. The ‘question in dispute is really one 
between the judgment-debtor aud the purchaser only. 5. 244 of 
the Code does not, therofore, apply and the conclusion of the 
District Court is right. 


The appeal is dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Shephard and Mr. Justice Boddam. 


Muthappudayan and l Appellants * (Defendants 
another. 5) 1 and 2). 
mo 
Ammani Ammal sin Respondent (Plaintif). 


Hindu Law—Stridhanam—Mitakshara—Paramount authority. 


Where anthority of the Mitakshara is paramount over the authority of the other 
commentaries obtaining in this Presidency, the word stridhanam is not technical 
and is to:be understood to have the wider significance given to it in the Mitakshara 
(ch. IT, Sec. 11, pl. 1); and except in tho case of sulka, (Ch. II, Sec. 11, pl. 14), (1) 
follows thé general rule of devolution expounded therein (ch. IJ, Sec. 11.) 


A Hindu father gave some property to his daughter S after her marriage. She 
died leaving a son and a daughter surviving. Ina snit by the daughter ot 5 for the 
recovery of the inheritance from the son ; 


Held: that the gift of the property to S by her father made it her str idhanam ; 
that after the death of S the inheritance devolved on her daughter in pre- 


ference to her son; 


The distinction recognized in the Smriti Chandrika between different kinds of 
stridhanam, e.g., Yautaka, Anvadheya, &c., as regards devolation, not followed. 


Second appeal against the decree of the Subordinate Judge’s 
Court of Bellary and Salem at Salem in A. S. No 97 of 1896, 
modifying. the decree of the Court of the District Munsif of Nama- 


kal in O. S. No. 241 of 1895. 





. #S..A. No. 488 of 1897. 23rd November 1897, 
I) [Also the wealth of an unmarried girl; ch. II pl. 1 Ed, Note]. 
B 
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Mithala 
Cheruvittil 
Mammod 


v. 
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The facts of the case appear sufficiently from the judgment of 
the Court. ; < 


P. S. Sivaswami Aiyar for appellants. 


P. R. Sundara Aiyar for respondent. 


The Court delivered. the following 

JUDGMENT :—Coertain property was given to one Sellayi by 
her father after her marriage. She died leaving a son and a daughter 
her surviving. Both the Courts below have held that the plaintiff 
who is the daughter of Sellayi was entitled to the inheritance to the 
exclusion of her brother. 


The rule of succession for such a case is clearly stated in the 
Mitakshara. The author after mentioning the various sorts of 
woman’s property recognized by Manu and others and referring 
particularly to gifts made after marriage, proceeds to discuss the 
distribution of such property. “Ia all forms of marriage” he says 
“if the woman leave progeny” that is, if “ she have issue, her pro- 
petty devolves on her daughter or her daughters.” Then he 
explains the matter further declaring that unmarried daughters are ' 
to,take first, but on failure of them-married daughters. He cites 
Gautama as an authority—‘‘A woman’s property goes to her 
daughter unmarried or unprovided.” Then he gives the exception 
from the rule “But this is exclusive of the fee or gratuity.” For 
that goes to brothers of. the whole blood, conformably with the text | 
of Gautama: “‘the sister’s fee belongs to the uterine brothers after 
the death of the mother.” (Chapter II, S. 11, verse 14). In the 
woman’s property governed by the general rule is included that 
which is bestowed after marriage. And thus if the authority of the 
Mitakshara is to prevail, judgment has been rightly given in the 
plaintiff's favour whether or not the gift in this particular case is 


`” correctly denoted by the name Anvadheya. 


Looking to the work of Yajnavalkya which forms the subject 
of Vignanesvara’s commentary, we find ample foundation for the 
view taken by him. “ After the death of the parents, the sons should 
divide equally their wealth and debt. he daughters share the 
residue of their mother’s property after the payment of her debts, 
and the issue succeed in their ‘default.” (Verse 117, Mandlik’s 
translation, page 214). -And again “The property of a childless’ 
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woman married in the Brahma or any other of the four approved 
forms of marriage goes to her husband ; in the remaining four forms 
of marriage, it goes to her parents. But if she leave issué,.it will 
go to her daughters,” (Verse 145, ib. p. 224). Among the Smriti 


writers there is further in support of the same view the text of | 


Gautama already cited (Chapter XXVIII, verse 24, vol. 2, Sacred 
Books, page 302) and the text of Vishnu which runs as follows :— 
Chapter XVII, verse.18, “What has been given to a woman by 
her father, mother, sons, or brothers, what she has received before 
the sacrificial fire, what she receives on supersession, what has been 
` 'given to her by her relatives, her fee (sulka) and a gift subse- 
A quent, are called woman’s property (stridhana).” Verse 19, “Ifa 
woman married according to one of the first four rites, beginning 
with the Brahma rite, dies without issue, that (stridhana) belongs 
to her husband.? Verse 20, “ If she has been married according 
to one of the other rites, her, father shall take it.” Verse 21, “If 
she dies leaving children, her wealth in every case goes to her 
daughter”; and lastly Narada says: “Tet daughters divide their 
. mother’s wealth; or, on failure of daughters, their male issue.” 
Coming now to the other commentators whose treatises are current 
in Southern India, though not carrying the-weight which is due to 
the Mitaksbara (Strange’s Hindu Law, page 11) we find that it is 
only in the Smriti Chandrika that a view ditectly opposed to that 
already stated is put forward. According to the Sarasvathi Vilasa 
in which the subject is discussed at length it is to the daughters that 
woman’s property is to go; and the same reason is-given as is put 


forward in the. Mitakshara (Chapter I, section 10) “because of the 


preponderance of the woman’s members in the daughters ” (section 
138). The exception in the case of sulka is recognized (section 
811; see section 186, &c., section’ 882). The same view seems to 
be taken in the Madhaviya so far as gifts from the father and his 
family are eoncerned. (See section 10, page 10, Burnell’s trans- 
lations and section 50). The text of Manu,“On the mother’s death 
leb all the uterine brothers and sisters divide equally the maternal 
wealth” is explained to mean, not that sons and daughters jointly 
succeed, but that there is to be an equal division if the sons do 
succeed. A similar construction is put on the text in Sarasvati 
Vilasa (paragraph 310, page 62). Varadaraja’s commentary is per- 
haps not quite -so clear. Dealing with the same text, after citing 
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the text of Gautama and that of Yajnavalkya, he says with refer- 


ence to the latter: “ In default of daughters, the descendants, (e) 


sons should take it, such is the meaning ”—and then cites Narada’s 
text. ‘Further he contrasts yautaka, that which is received by the 


“ mother from her family and which the daughters share, with strid- 


hana received from her husband’s family. As to this latter he 
says: ‘The sons and daughters are equal because of their Sapinda- 
ship.’ He draws the same distinction as Madhaviya between what 


is received from the husband’s family and that received from her 
own family. 


So much for the commentaries which have been translated. 


Dr. Jolly observes that the unpublished digests of the Mitakshara 
school agree more or less with the Mitakshara (Jolly’s Tagore Lec- 
tures, page 2€8). In spite of this consensus of opinion it is argued 


upon us that we ought to follow the Smriti Chandrika and recognize 


the distinction which is there made between three classes of stridha- 
nam. _ One class is that called “ yautaka ? property given by.any one 
to the bride and bridegroom while seated together at.a marriage-or 
the like when unmarried daughters alone succeed. The second 


` class includes what a woman has received after marriage (anvadheya) 


and what her Jord may have given her through affection (Prithi- 
datta). For that class the devolution is prescribed in S. 9 (Chapter 


IV, Verse ITI). Thirdly, there is maternal property not included . . 
in the above kinds which devolves on the daughters only in the first: 


instance. According to the commentator it is to this class only that 
the text of Gautama applies. It is by no means clear that the pro- 
‘perty in the present case can be accurately called anvadheya—the 
doubt is as to whether the term inclades property given by the 
father as well as property given by the father’s family (verse 195, 
Chapter IV, Manu, and verse 5, Chapter IX, S. 1, G. Banerjee, 
page 278). We think we may pass by that question as also the 
question whether Devanda Bhatta’s interpretation of’ the text of 
Manu is or is not the correct one. It may be that his view repre- 
sents a re-action against the admission of women to the enjoyment 
of proprietary right (see Jolly’s Tagore Lectures, page 262). Cer- 


. tainly the Smriti Chandrika is far less favourable to women than 
the Mitakshara. And it was argued that because the Courts have’ 


refused to follow the latter in dealing with the case of property 
inherited by a woman, we should, therefore, give preference to the 
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authority of the Smriti Chandrika in the present instancé. The 
grounds, however, on which the cases deciding the point proceed 
(Bachiraju v. Venkatappadu, 2 M. H. C. R., 402 ; Sengamalathammal 
v. Velayuda Mudali, 3 ib. 314—other cases in Mayne’s Hindu Law, 
S. 567) do not affect the general authority of the Mitakshara on the 
question of stridhan. They afford no reason why in the present 
instance in which the Mitakshara does not stand alone and unsup- 
ported,the views propounded in it should give way to those expressed 
in the Smriti Chandrika. A practical objection to the latter is that 


the adoption of them would complicate the law of inheritance and - 


render. the solution of many questions more difficult than would be 
the case if the Mitakshara were followed, for in dealing with anvad- 
haya and prithidatta, the author of Smriti Chandrika contents 
himself with statiag how it should devolve in the first instance and 
makes no provision for the case in which there is a failure of sons as 
well as daughters (see Tagore Lectures, G. Banerjee, page 398). 


We have been unable’ to find avy decided case in which the 


question has been expressly raised. In Bhujanga Rau v. Rama- 

yamma, I. L. R., 7 M., 887, however, the point might have been, but 

was not, takèn.. There a village had been given by a husband to 

. his wife as a mark of affection (Prithidatta) and on the death ot 
the parents the question arose whether the daughter or the son in 
whose favour the mother had made a gift by will was entitled. 

, Other questions were argued, but it was assumed that the daughter 
was the heir of her mother and the suit was decided in her favour. 
This was a case in which according to the Smriti Chandrika (S. 6, 
Lecture III, Chapter IX) the son and daughter should unquestion- 
ably have taken together because the Property came within the 
second of the classes mentioned above. 


We think the question has been rightly decided and, therefore, 
dismiss the appeal with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Subrahmania Aiyar and Mr. Justice 
Benson. 


Salamma neo | ew oe Appellant * (Plaintif). 
: - D á 
ees Readrani | Respondents (Defendants). 


Hindu law— Stridhanam, definition of, in Mitakshara—Wife’s acquisitions from stran- 
vers, nature of—Devolution of siridkanam—Enfranchisement in the name of a married 
woman. , 

Under the Hindu law, as administered in this part of India, the word stridhanam 
must be taken to have the wide significance attached to it in pl. 1, S. 2, ch. II, of 
the Mitakshara, i.e., to denote whatever is lawfully acquired in any manner by a 
woman married or not, and to follow the special lines of devolution as the case may 
be as prescribed by tho Mitakshara, except in cases where either a consensus.of 
opinion among the later commentaries prevalent have, or œ course of judicial déci- 


+ sions has, established a different rule. 


The holder of the office of Maniem in a Government village was dismissed for 
embezzlement. He-was one of two brothers who together constituted a joint-Hindu 
family. Sometime after his dismissal, the Government enfranchised the inam 
attached to the office in the name of his wife. Ina suit by his daughter, after his 
wife’s death, instituted against him and his brother, for the recovery of the property’ 
go onfranchised ; 

Held: thal the inam after the cnfranchisement became the wife’s stridhanam in 
which the husband had no such joint-right as would make him take it by survi- 
vorship after her death, and thet after her death tho proper heir to the inam was 
her daughter, the plaintiff, and not her husband. 


Second appeal against the decree of the District Court of North 
Arcot in A. S. No, 336 of 1895, reversing the decree of the Court 
of the District Munsif of Chittoor in O. 9. No. 895 of 1894. 

The facts of the case appear sufficiently from the judgment of 
the Court. ; l 

C. Jambulinga M udaliar and P. M. Sivagnana Mudaliar for 
appellant. | 

T, 8. Tyagaraja Anjar for 1st respondent. 


The Court delivered the following 
JUDGMENT :—The land in dispute formed part of the emolu- 


ments attached to the office of Maniem in a Government village. 





# S. A. No. 397 of 1896. 30th November 1897, 
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The second defendant formerly held the office, but having been 
found guilty of embezzlement he was dismissed. The land was a 
few years afterwards enfranchised in favour of his wife, Ellammal, 
since deceased. With reference to the issue remitted for trial, viz., 
what right, if any, and under what cicumstances the land was en- 
franchised in favour of Ellammal, the District Judgo states in effect 
. that the evidence does not enable him to do more than find that 
the enfranchisement took place because Ellammal was in possession 
of the land at the time. 


The District Munsif gave a decree to the plaintiff, being of 
opinion that she, as the unmarried daughter of Ellammal, was her 


heir and entitled to the property. But the District Judge on the 


strength of an observation contained in $. 616 of Mayne’s Hindu 
Law, held that the property, though acquired by Ellammal, became 
on her death the second defendant’s: in his sole right and that the 
plaintiff had no title to it. 


The chief authority rélied on in support of the lower appellate 
Court’s decision is a text of Katyayana, As translated it runs thus :— 
“ Wealth acquired by mechanical art or received through affection 
from any but the kindred is subject to the husband's dominion. 
The rest is stridhanam.” 


Whether an:acquisition such as that in ahs present case falls 
within either of the two classes mentioned in the text is open to 
doubt. For it can scarcely be said with any degree of accuracy 
that the land was acquired by mechanical arts or was received 
through affection entertained by the Government towards Ellammal. 
But it has been suggested that the text was intended to cover all 
“ acquisitions which. are not stridhana in the’ technical sense of the 
term as understood by Smrithi writers. We propose, therefore, to 
deal with the present case on the supposition that it comes within 
the spirit of the rule laid down by the text. 


‘I'he first question then that arises is, in whom is the ownership 
of próperty of the kind mentioned in the text—is it in both husband 
and wife or in which of the two? 

The language of the text may seem to vest the ownership in 


the husband. But it being well established that whatever may be 
the law intended to be laid down by the Smrithi writers, that law 
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must be sought for in the writings of the commentators, we have to 
look to what those commentators, who are authorities in this part of 
India have said on the subject. 


At the outset we may state that no commentator, known to us 
by name, has said that the ownership vests in both husband and 
wife, But Mr. Mayne, in the line of devolution pointed cut by him 


_ would seem to assume the joint ownership of both. In support of 


this, be refers to Jagannatha, 8, Digest 628. No doubt we find 
therein a statement that the property goes to the survivor-and 
afterwards passes to his or her heirs, But Jagannatha simply 
mentions this as the opinion of certain lawyers. Who these are 
does not appear. Jagannatha’s own opinion, as will be shown 
further on, would seem to be different. Under these circumstances 
it is not safe to ‘assume the joint ownership so as to allow the sur- 
vivor to take the property, Í 


If the property does not belong to both, to whom then accord- 
ing to the commentators does it belong? First and foremost comes . 
the Mitakshara. It is ‘significant to note that Vignanesvara does 
not refer to the text at all nor was it necessary, for him, in the view 
ho took of the subject of stridhanam, to refer to it. For according 


‘to him whatever is lawfully acquired-in any manner by a woman 


married or not—is her stridhanam. The Smritht Chandrika, how- 
ever, does not seem to recognize property of the kind-mentioned in 
the text as her stridhanam. .(The translator of the work was 
evidently of that opinion). The Madhaviya and Varadaraja’s Vyava- 
hara Nirnayam cite the text but express no opinion on it. The 
Saraswathi Vilasa like the Mitakshara does not refer to the text 
and would seem to follow the Mitakshara. The author of the Vira- 
mitrodaya expressly recognizes such property as her stridhanam. 
For he says, “The answer is, in the above texts” (one of which 
is that in question) “the denial is not of their being woman’s 
property but of its consequences such as distribution (by her choice 
amongst her heirs), &c. Accordingly in the latter text” (the one 
in question) “it is said therein the husband’s ownership arises. 
The meaning is that the husband and not the woman has indepen- 
dence in dealing with such property.” (Golapchandar Sircar’s ` 
translation, page , 222). In this state of the authorities, when there 
is not such a consensus of opinion among the commentaries prevalent 
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in this part of India as to.suggest that the law of the Mitakshara 
on the point was not recognized or was departed from, it seems 
to us to be best to follow the M itakshara. -No doubt, judicial deci- 
‘sions have’ established that property inherited by a woman is, 
notwithstanding the opinion of Vignanesvara to the contrary, not 
‘stridhanam. But those decisions do not go the length of hold- 


ing that Vignanesvara’s doctrine as to’ stridhanam is otherwise 


unsustainable, 
vad 


that stridhanam is to be understood in a technical sense was not a 
mere philological observation. By laying down that proposition, 
Vignanesvara and other great commentators, who followed him, 
succeeded in effecting a beneficial change in the archaic smrithi law 
and placed women almost on a footing: of eqaulity with men as 
regards the capacity to hold property. It is on account of the 
boldness and reach of mind evinced by Vignanesvara, as pointed 
out’ by Messrs, West and Buhler Digest, page 291, 8rd Edition, in 
propounding his doctrine of stridhanam and his other theories that 
property is a matter of secular not of religious cognizance and 
sapindaship rests on consanguinity, that the Mitakshara has become 
the chief authority on Hindu Law. A departure from the law, laid 
down by such a high authority, must not be made unless supported 
by adequate grounds. And as no such grounds exist, we hold that 
the property in the present case belonged to Ellammal and was her 
stridhanam descendible to her heirs. This conclusion is in accord- 
ance with thaf of Jagannatha who is relied upon by Mr. Mayne in 
support of his view. After referring to the opinion of certain lawyérs 
as noticed above, Jagannatha says in the paragraph immediately 
following, “ But according to Jimuthavahana, Raghunandana and 
the rest, the wife is the sole owner of wealth acquired by her even 
during coverture: yet she has not independent power over it so long 


as her husband lives; for the negative in the text of Manu (Book 


111, Chapter I, verse 52) conveys the sense of imperfection. Conse- 
quently, they have no wealth exclusively their own and the imper- 
fection of their property consists in the want of uncontrolled power. 
It must be, therefore, understood that the legal heirs of a woman’s 
. peculiar property succeed also to this wealth.” (Higginbotham’s 
Edition, Vol. II, page 608. See Bannerjee’s ‘ Marriage and Strid- 
hanam,’ page 319, 2nd Edition, also page 439). 


It is BENGEN necessary to say that Vignanesvara’s statement ` 
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Í 


The next question is who is the heir to the property? ? No specia] 
Kalayan is aid down i in any of the Aya sar D, “Tn this matter 
of the deyolution of stridhanq too, as in the comprehensive character ` 
of the definition of stridhanam, the superjority of the Mitakshara 
is evident. While the other commentators, in their attempt to 
reconcile the various smrithis, complicate the matter by prescribing 


different lines of devolution—those too not complete— according to 


the class of stridhanam to which the particular property belongs, 
the Mitakshara lays down rules which are easy of application, 
complete i in themselves and on the whole equitable. We think, there- 
fore, we ought to follow the Mitakshara and hold that the plaintiff 


‘is the heir. 


It only, remains to observe that though, as, we have seen,'a wife’s 
earnings and gifts to her by strangers are her stridhanam descend: 
ible to her heirs, yet a question may arise whether her husband has 
any and what control over such property, That question, however, , 
does not arise in this case and it is unnecessary to consider it. 


The decree of the lower appellate Court is reversed and that 
pf the District Munsif restored. The appellant's costs in this and 
in the lower appellate Court must be paid by the Ist: defendant. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present : :—Mr, Justice Benson and Mr. J ustice Boddam. 


Siyarama Tevar | ee Appellant * (ngaba tif Yi 
e i a V : 
Kovil Arulanantham ,, |. : 
Pillai and another. i .... Respondents. 


Limitation Act, Sah. ii, “Att. 178—Continuance or revival of applications—Practice o 
‘striking of? execution applications illegal, 

The practice of ‘striking off’ applications for the purpose of statistical returns 
js without warrant and is illegal. Tf a court so ‘strikes off?’ an application without 
legally disposing of it, the rights of the parties to it are ‘not affected thereby; the 
application must be regarded as pending notwithstanding its removal from the file. 


An application for execution ofa decree was made to a court on the 14th April 
1998, Immediately’ after, an injunction issued from another tribunal staying execu- 
tion of the decree. Thereupon the former court ordered that the application be 


# A, A, A. O. No. 28 of 189%, | 15th October 1897. 
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‘stFuck off tho file, bi the 20th July 1803. The injutiction was aftatwards dissolved “Sivarauia 
in 1896, andoh the 6th July of that yeat the decree-holder applied again for executioni. De 


The new application did not in terms ask for a revival or contiouation of the fornier Kesi “Arul 


application. anantham 


Held: that the application of the Gun J aly 1896 was not barred by limitation ; Pillai, 


that the application of the 14th April 1893 must be regarded as pending, 
notw ithstanditig its being struck off the file ; and 


that the new application must be taken as one to revive or continue the 
former alt hough it contained no words to that effect, 


Biswa Sonan v. Binanda Cliunder, Th. R. 10 6, 417; Chintaman v. Balhastri, 
I. L. R.; 16 B., 294, followed. Narajana Nambi v. Pappi Brahmani, Ib. 10 M., 28, 
distinguished, ' 
Appeal against the order of the District Court of Madura in 
C. M. A. No. 18-of 1896, presented against the. order of the Court 
of the District Muhsif ‘of Sivaganga passed in èxecution petition 
“No. 416 011896, (O. in S. No. 315 of 1887). 


In O. S. No. 365 of 1887, on the file of the District Munsif of 
Sivaganga the decreé-holder applied for execution on the 14th 
April 1893, and noticés were issued to the necessary parties. After 
this, some third persons instituted a suit in the Sub-Court of Madura 
(Hast) and obtained therein an interim injunction staying execution 
of this décree. That suit was finally dismissed in 1896, and the 
decree-holder again applied to the. Munsif for éxecution on the 6th 
July 1896. i 

This new application did not in terms ask for a renewal or 
continuance of the former application of the 14th April 1893. 

The jadgment-debtor pleaded limitation. The District Munsif, 
howéver, overruled the objection and allowed the exécution to 
proceed. On appéal, however, the District ' J udge reversed the 
Munsif’s order and dismissed the application as barred by limita- 
tion. The decree-holdér then preferred this appeal to the High 
Court. ; 


' V. Krishndswami Atyar for appellant. 


A 


The Offetating Advoctite-General (V. Bhashyam Aiyangar) and 
8. Gojidlaswani Aiydngat for vespondenta. 
fhe Court delivered the following 


JUDGMENT :—Thé facts of the casd ard sufliciently stated 
by thé District’ Judge, but we cannot agree with him iri his coi 
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'clasion that.the District Munsif did in fact dispose of the applica- 
tion for execution, dated. the 14th April 1893.’ The District 
Munsif’s order on the petition is “Execution stayed by the Sub- 
Court; petition struck off the file gonsequently.” Thus the District 
Munsif struck the petition off his file simply because execution had 
been temporarily stayed by the Subordinate Court. The District 
Munsif had no lagal authority to dismiss the petition simply because 
the execution had been stayed, nor did he in fact dismiss it. He 
struck it off his file, by which, we apprehend, he merely ceased to 
show it as pending in his statistical returns, but the petition not 
having been dismissed or otherwise legally disposed of must be 
regarded as still pending. -This was the view taken by Muthusamy 
Iyer, J., in an exactly similar case in A. A. 0. No. 34 of 1892; in 
which he followed the rulings of both the Calcutta and. Bombay, 


'. High Courts. (Biswa Sonan v. Binanda Chander, 1. E, R., 10 Cy. 
417 ; and Ib. 16B, 294), 


The next Gan is this :—Are we uid to ANA the present 
application for execution as a new application for exécution; or 


` may we regard it as in substance an application to continue the 


pending proceedings, i.e., the application of the 14th April 1898; 
In. form it is a new application and the decision of the District 
Judge that it must be dealt with as such is based on the ruling 
in Narayana Nambi v. Pappi Brahmani, I. L. R.,10 M., 23: Parker, 
J., was a party to that decision, but in a later case (C. M.A., 108 
of 1895), he held that an application similar to that nqw-in question 


< might properly be regarded as an application in continuance of an 


earlier application and pointed out that in the case reported i in - 
I. L. R., 10 M, the application was to attach again the same pro- 
perty whioh had been released on an, objection petition, but that in 
the case before him there had been no stoppage in. the proceedings 
in execution.. So in the present case’ we must hold that there has 
been no legal stoppage in the execution proceedings, and, therefore, 
the case in I. L. R, 10 M., is not applicable. This view- is in 
accordance with the decisions in, Chandra Prodhan v. Gopi Mohun 
Shaha, I. L. R., 14 C., 385 ; Chintaman v. Balhastri, Ib. 16 B., 294, 
and Thakur Prasad v. Fakirullah , Ib. 17 A., 106. 


For these reasons, we consider that the present application — 
may be properly regarded as one in continuance of the application 
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of the 14th April 1898,. which. is sul legally pending before the Sivarama 


District Judge. . BP oe Dane Marat se ge 
| Kovil Arul- 
We must, therefore, set aside the order of the District J udge — snantham 


and restore, that of the Distric# Munsif with- costs in this andi an Pillai. ` 
the lower AE ana Court. i 


‘ tae? aapi z ont Bee 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_  Present:—Mr, Justice Subrahmania Aiyar and Mr, Justice 
Benson. 





Sivathi Odayan and WK a (Appellants i in No. 905 of 1896 * 
another. eae (Defendants). 
Sivathi Odayan and a in No. 906 of 1896 
another. . ae ies eae + ; 
Diiss ni gued k ED 
Ramasubbayyar  ... sees Respondent i in both cases 
(Plaintig). 


P H 
j Mortgage. decree for sale—~Interest acquired by. execution purehasèr-— Hit of Pre- Sivathi 


L 


vigas | purchaser to redeem—Condition for so redeeming—Contribution. ' wi if Odayan 


N “nortigaged somie properties to C ‘and after war ds sold ` part of the proporties Tama: 
mortgaged ‘to A, who in turn sold the part to S.* Subsequent to the sale to S,C  subbayyar. 
sued on his mortgage, and to this suit S-was' not made a party. Thé'suit was 
razied in respect of a part of the mortgage sum proportoinate to the value of the 
property retained by N and for the rest a decree was passedj against N personally 
and against.that part of the mortgaged property sold to S. In execution of. this 
decree, R became the purchaser for a sum much „smaller than the dgcree-amgunt, x 
In a suit by R. against 5 to recover possession of ihe property, S e for ZEREA 


Held : that S, not having been made a party to the suit by C against N, ought 
now to be allowed the same rights that he would havo had if he had been joined 
in the prior suit and ought; therefore, to be allowed to redeem. B:; .’: - x 

‘and that such rédemption ought'to be allowed only on payment by Sof a 
proportionate part: of the, mortgage-amount due at the date of the-prior deeree on . 
the part of the mortgaged property purchased by. him; and not of the amount paid 
by R for his purchase i in the, ‘execution,, : 


poe ot 


Second ` appeals? “against the decrées of the District. Court: of 
“Madura -in A. S. Nos.-574-and 575 of 1895, modifying: the decrees 
of the! Court of the District Munsif of Sivaganga in n 0. 5. No os. , 169 
and 170 of 1895, respéctively.. - ni ; 


#8. A. Nos. 905 and 9060f1896, 7 ees 1897, 


on 
1. 


“Gi thi 
or ves 


häma. 


sit dyar. 


x 
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- The followidg finding returned by the Distrik Coitirt iù 168+ 
ponse to an order from the High Court requiring the bj üdge to: find 
the amount due from the defendants to the plaintiff in respect of 


tlie mortgage, gives the facts n@céssary for the purposes of ‘this 


report :— Ay 


. FINDING.—The High Court has asked me to find “ what is the 
amount due by defendants 1 and 2 to plaintiff in a an of such 
peice 4 
"9. The position i is as follows :— 

Three items of property = mortgaged by Nagasundaram Chetty 
to Chidambaram Chetty, vide =. z Seas a57» for 5,000 rupeés. - 

"These items are— ; a 

; fo RENEE 3 Re 


(hy 8 pangus şi Iyyurali. `’ ONE 
(2) A house in Madura. 
` (3) OF pagás in Pilikkanmai, 


After this mortgage, Nagasundaram Chetty 95-967 = T , item 3—24 
pangus—to Arulananda Udayan for 990 rupees. Arulananda Udayan 
sold 13 pangus to one defendant and one pangu to the other defendant. 
Thus the defendants haye become the owners of the right of redemption 
in’ 25 pangus. Chidambaram Chetty sued in O. S. No. 4 of 1891, to 
tecover the balasiée of money due on his bond. The suit was razied for 
1,050 rupeés, and a decrte was passed for that amdunt against the 
24 pangus, aid a personal rémédy also’ Wak given by the decree: Ta 
sxeviitiod, thé prêsèné plain tik purchased thé 23 pangs for 270 rupees. 
Thus the plaintiff is in thé position of thé first mortgagee as regards the 
2} pangus; 

3. Defendants are willitig to pay 270 rupees to redeem. Plaintiff, 
I presttine; would havé been willing to take a decreé for 1,050 rupees, 


| but hénow argnés through his vakil that he is éntitled, ag 4 natter of 


Taw, to & propottionate share of the original niotigage, anid that, in 
general, is the view which I hold. The principle laid down in Dddoba 
‘Arjunzi ++ Damodar Raghanith, E L. Wi, 16 B., 486, 75, I think, applica 


ble fo the presént case. THé déferidants are allowed to redéem, because 


_ they wèřè no parties to O. S. No. 4 of 1891. Had they been parties, 


their right to redeem would have been on condition of paying what was 
then due on.the mortgage- The amount that plaintiff paid asa pure 
chaser in éxéciltion hag nothing to do with the matter, 


4 
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. & T appears -that- items 1. and 2 were sold before the Te in 
0. S. No, 4 of 1891 was prononnged, and the proceeds given to the first 
mortgagee to partly ¢ clear off the mortgage, The decree for 1,050 rupeas 
m O. S. No. 4 of 1391 was the: belanog-—Dby. consent of parties—due on 
the mortgage. 


EA The dikandhakke. had. ia hean, partiés to O. S. No. 4 of 1891, 
cpuld have redeemed on paying 1,050 rupees pn the. date of the deciea 
in that guit. They are now entitled to redeem on the same erms that 
they could-have redeemed, had they been parties to O. 5. No. 4 of 1891 
—in fact, they are.entifled to be put into the position they wold haya 
been i in, had they heen parties to Q. S. No. 4 of 189}. . i 


e 6. A proportionate share of ik mortgage—on this date—is practi- 
cally the same asthe amount decréed in O. S. No. 4 of 1891 with interest, 
The calculation would be as follows: Total mount due on mortgage pp 
to this date is Rs. 12,181-10-8. Deducting payments of interest, namely, 
Rs. §35-0-9, plus Rs, 1,436-10-8, the balanca is Rs. 10,209-15-3, or roughly. 
10,210 rupees. I take the value of 23 pangys, which. plaintiff sues for, 
to be 900 rupees,’ and the total valye of the mortgaged property to 
be 6,041 rupees. The proport tion _ig about 1 00 rupees in roynd 
Bina beka. | 

'T am of opinion, for the reasons‘ mentioned above, that "plaintiff is 
entitled to a decree for 1,050 rupees plus interest on that amount at 
10 annas per cent. from tho date of the decree till the date of payment 
and this is my finding on the poiut referred by the High Court. 


V. Krishnaswami one for P. R. 4 Sundara Aiyar for ap- 
pellants. 


n t 
if 


C. Mahadeva Aiyar for respondent. 


The Gaur delivered the following 


‘J UDGMENT :—We cannot accede to the contention that the 
District Judge is wrong in holding upon the issue remitted to him 
that the sum payable by the appellants to the respondent i is not 
Rs. 270, the price paid by latter.for the property when he purchased 
it at the court-sale held in execution of the decree obtained by 
the mortgagee, but Rs. 1,050, which the J udge found to be the 
proportion of the mortgage debt chargeable in respect of the 
KORDE aga 


“Siyah 
Oryan 


Ramn: 
subbayyare 


Sivathy - 

Odayan. 
v. 

Rama- 


subbayyar.: 
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= Thè decision i isin 'accord#nce with the prin ciple stated in Fisher 
on Mortgages in the following words :—“ The | assignee stands in 
thé place of thea assignor ; and, as the latter might have assigned to 
him gratis, itis but’ just that thesmeasure of the allowance should 
be what was due and not what was paid. The assignee taking. 
the-hdazard should. also have the benefit’ of the bargain, of which 
neither the mortgagor nor ay subsequent!incumbrancer can havé 
any equity to deprive him.” (5th'Edition, section 1784). Davis v. 
Barré I is one of the modern cases in which the above principle was l 
aoted ‘upon. “There A devised an estate to his heir who in his own 
right had a chargé onit. The heir bought up an incumbrance on 
the egtate amounting to £11,555 for 2,000£. Six: Jahn Romilly, M. R., - 
held. thatthe heir was entitled to the full. amount as against 

other incumbrancers on the estate. . In dealing with the contention 
that.the owner of the second charge was entitled to have an account 
ef what was actually paid-for the purpose of geiting in the former 
mortgage dnd'df making it stand simply as security for that amount; , 
the “Master of thë Rolls said: “I.am of opinion that the sedond 
wditgagee” has “no such equity. against any stranger: who might 
purchase the first charge, and that the owner of the reversion not 
having created the first or: second charge, is, in this respect, 

entitled | to stand i in the place of a mere stranger. Jt would be, as, 


"I believe, a new equity. and productive of the most, injurious conse-. 


quences, if a second mortgagee were, entitled, as against the bona-fide. 
assignee of a first mortgage, to insist on an account being taken of 


- What “was” actually paid" for the “frst” “morbgage.” (14 ‘Bear. at 


p. 554). ‘In Macrae v. Goodman, the Judicial Committee held simi- 
larly (6 M. P. C. C. 315). 


; There are, no doubt, exeoptions to the file stated above as 
when the purchaser occupies 4 fiduciary position or whén there is 
fraud, or collusion... Inthe present case, however, the respondent 
was a, bona-fide, purchaser at a court-sale which vested in him the 
right of the mortgagee in so. far as the property in dispute was 
concerned. ‘The: finding of the District. nee must, therefore; .be 
accepted, TE ng TH 


The decrees of the ister appellate Const are reversed and 
those ‘of the District Munsif restored with the modification that the 
amount payable by the appellants to the respondent is (iristead of 
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Rs. 270) Rs. 1,050 with interest thereon at 10 annas per cent. per 
mensem from the date of the decree to the date of payment. | Each 
party will bear his own costs in this and in the lower appellate 
Court. ae. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 


3 





Present :—Mr. Justice Benson and Mr. Justice Boddam. 


Appellant* (Legal Representative 
Svooryanarayana Pandarathar ... of deceased Counter-petitioner 
and 2nd Defendant). 
Ve 
Respondent (Petitioner and 
Transfer Plaintif). 


Limitation Aot XV of'1877, Soh. II, Art. 17TS—Application for renewal or revival of 
previous execution application. 


Gurunatha Pillai 


When once an application for execution of a decree has been finally and properly 
dismissed it cannot afterwards be renewed or revived by any fresh application put 
in for the purpose. 


In 1880, S'obtained a decree against a Hindu who had been transported for life 
in 1879, and whose property had been -confiscated by Government. In 1881, the 
Government released its lien on the property in favour of the convict’s minor gon, 
the estate heing placed under the control of the Court of Wards. On tho 19th Sep. 
tember 1892, G, the assignee of the decree, applied for its execution against the pro- 
perty in the hands of the minor son. Tho petition was dismissed, the deoree-holder 
being referred to a regular suit. G then filed a suit-and got a declaration that he can 
execute the decree against the property in the son’s hands; and on 3rd October 
1896, applied for a restoration of the petition of 19th September 1892, and for the 
sale of the property. 


Held : that the application of the 3rd October 1895 was barred as it had been 
made more than three years - from. the previous application of the 19th September 
1892, : 


In 1879, the late zemindar of Gandarvakottai, was seutenced 
to transportation for life for abétment of dacoity. On the 20th 
September 1880, one Sesha Iyengar got a decree against him (0.8. 
No, 109 of 1880). In 1881, the Government, which had declared 
the estate to be forfeited to Government, released its lien’ thereon 
in favour of the zemindar’s minor son, the estate being placed 
under the Court of Wards, KN 

# C, M.S. A. No. 28 of 1897. -+ "+ 92nd October 1897. 

D 





Sivathi 
i ha 


Bama- 
Subbayyar, 


Sooryanara- 
ana 
Pandarathar 


v. 
Gurunnbha 
Pillai. 


o 
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Sooryanara- Seshaiyangar made a series of attempts to execute his decree. 

Panierathar The first four applications were all against the minor. They. are 

a ee dated 17th September 1888, 17th September 1886, 25th September 

Pillai, 1889, and 21st June 1892. All were dismissed, for reasons .which 
are now of no consequence. 


Seshaiyengar died, and in 1892, his heir transferred the eevee | 


, to one Gurunada Pillai, who is the present petitioner. On the 
19th September 1892, this plaintiff put in the 5th execution peti- 
tion, This time, it was against the former zemindar, who was then 
stillalive. The Court of Wards objected and the petition was again 


dismissed, the petitioner béing referred to a regular suit. Then plain- ’ 


tiff filed a suit (O..S. No. 632 of 1892), to have his right established to 
execute the decree against the zemindar’s property in the hands of 
the Courtof Wards and got a decree declaring his right so to execute. 
Having obtained the declaration, he made an application on the 


8rd October 1895, praying that the Court will ‘be pleased to restore ` 


to its file the petition, dated 19th, September 1892, and to order that 
the immovable properties may be attached and sold. The Munsif 
‘held that the application was not barred as one for renewal of the 
previous application, but dismissed it on the ground that the pre- 
vious application itself had been barred. On appeal, the District 
Judge concurred with the Munsif in holding that the present appli- 
vation was not barred, but he held that the point on which the 
Munsif dismissed-the application’ was res judicata between the 
parties, the point not having been raised by the judgment-debtor 
on the previous occasion. The judgmeut-debtor then proton red 
this appeal to the High Court. 


Appeal against the order of the District Court of Tanjore 
in O. M. A. No. 19 of 1896, reversing the order of the District 


Munsif of ‘Tanjore in execution petition No. 789 of 1895, in O. S.. 


No. 108 of 1880. 
0. R. Pattabhirama Aiyar for appellant. 
V. Krishnaswami Aiyar for respondent. | 
The Court delivered the following 


JUDGMENT :—This is an appeal from the District J ise of 
“Tanjore allowing an execution petition on the ground that though 


dated more than three years after the last preceding application, it , 


is in effect a mere revival or continuation of it, 


“Tamanan 
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In June.1892, the respondent had put in a petition which was Sooryanara- 
dismissed, the petitioner being relegated to a regular suit to estab- pardavathas 
lish his right. He did not bring a suit, but in September 1892, ee 
put in a fresh application to execute. This was dismissed as he Pillai, 
had not chosen to take the course suggested when his previous 
application had been dismissed. After this, the respondent filed his 
suit to have his right established, and that suit ended in his favour 
on the 18th March 1895. On the 8rd October 1895—more than 3 
years after his last petition was dismissed—he put in the present 
application, asking to have the former application of September 
1892 revived or continued. Both the Courts held that this applica- 
tion was not barred, because it was in 1 effect a mere revival of the 
last previous application. 


We think this decision wrong. Had there been any reason 
for saying that the proper order on the hearing of the last appli- . 
cation should have been one which could hold the decision in sus- 
pense pending the decision of the regular suit, it might well be 
that there would be some reason for saying that this application 
could be treated as an application to proceed with a pending appli- 
cation; but that is not the case here. The only proper order that 
could have been made in the circumstances was an order absolutely 
dismissing the application inasmuch as the order that preceded it 
had relegated the petitioner to a regular suit which he had not 
chosen to bring. We cannot, therefore, view the decision as one 
suspending the application for execution, nor can we agree that 
where an order finally and properly dismisses an application for 
execution, a fresh application for execution can be treated as ` 
a renewal of it, even though such application may contain apt 
words for the purpose. Moreover, we know of no process by-which 
an application which has properly been dismissed can-be revived, 


For these reasons, without going into the other contentions 
raised, we allow the appeal. 


We reverse the order of the District Judge and restore that of 
District Munsif. The respondent must pay the appellant’s costs in 
this and ‘the lower appelate Court. 





\ynnachalam 
Chetti 


v. 
Meyyappa 
Chetty. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 
Davies. i a 


Arunachalam Chetti ... Appellant* (Plaintif). 


Meyyappa Chetty l . +... Respondents (lst, 3rd 
and 4th Defendants). 
Civil Procedure Code, Ss. 18. (expl. ii) 42, 48, 244, 462 —Res judicata,—Canse of action 


—Compromise on behalf of minor without leave—Right of next friend to set aside compro- 
mise on behalf of minor. 


The next friend of a minor in @ suit cannot validly compromise it without the 
previous sanction of the court enabling him to enter into such a compromise. The 


-mere fact that a court passes a decree in accordance with an unauthorized compro- 


mise does not amount to leave being given ‘within the meaning of 5. 462,.0. P. C. 


The right to avoid a compromise entered into on behalf of a minor by his next 
friend in a suit, can be exercised not only by the minor himself on coming of age, 
put also during his minority by a next friend on his behalf, 


Explanation ii to 8. 18, ©. P. C., in authorizing a fiction that the matter contem- 
plated by it was in issue, necessarily implies the further fiction that it was adjudi- 


cated upon. x f 
é 


v Tn 1879, a suit was compromised on behalf of A, a minor by his next friend, but 
without the previous sanction of the court which, however, passed a decree in accord- 
ance with the compromise. , In 1882, another next friend of A sued the same defend- 
ant to set aside the decree on the ground of frand on the part of the person who had 
formerly acted as next friend. That suit was thrown out on the ground that no 
fraud was proved. In 1884, another attempt was made in execution, toimpeach the 
game decree on the allegation that it had been obtained without leave. 


The objection was there overruled on the ground that the sanction had been 
impliedly given. 4 us 


Ina suit by A, in 1896, within three years of his attaining his majority, to set 
aside the compromise decree on tho ground that it had been obtained without leave 
of court and was consequently not binding on him : 


Held, that S. 244 was no bar to the suit as the question whether sanction was 
given or not, being one going to the very root of the decree passed on the com- 
promise, was such as could not be raised in ewecution of the decree ; 


that the cause of action alleged in the present suit was either identical with 
or formed part of the cause of action put forward in the suit of 1882, and was 


` therefore, matter which ought to have been made a ground of attack in the former 


awit and that, consequently, the present suit was barred as res judicata. 








* A, No, 32 of 1887, 16th November 1897. 
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Appeal against the decree of the Subordinate Judge’s. Court Arunachalam 


of Madura (Hast) in 0. S. No. 50 of 1895. oe 
Maryanne 
The facts of. the case appear salon from the judgment of Ohetty. 


the Cour b. 


The oana Advocate-General (V. Bhashyam Aiyangar), 
V. C. Desikachariar and P. R. Ganapathi Aiyar for appellant. 


P. R. Sundara Aiyar and C. Venkatasubbaramaiya for Ist 
respondent. 


- The Court deliveréd the following 


JUDGMENT -—Subramania diyar, J. —Murugappa Chetti, 
the deceased father of the present, Ist defendant (Ist respou- 
dent), sued the plaintiff (appellant) in O. S. No. 42 of 1879 for a 
sum of money alleged to be due by the father of the plaintiff, the 
late Ramasami Chetti. The plaintiff, being then a minor, was 
represented in the suit by his mother and guardian ad litem. At 
first she contested the suit, but during the ‘trial she entered into a 
compromise consenting to the sum claimed being decreed against 
the estate ofthe plaintiff, the father of the 1st defendent giving up 
his costs. A decree was given in accordance with the compromise. 
In 1882, litigation again arose between the plaintiff and the Ist 
defendant’s father. One Palaniappa Chetti, as the. next friend of 
the present plaintiff, instituted 0. S. No. 48 of 1882 against the 
Ist defendant’s father for the purpose of setting aside the decree în 
the previous suit No. 42 of 1879, on the ground that it had been 
obtained by fraud practised on the plaintiff’s guardian ad litem. 
In the course of the suit, Palaniappa Chetti was removed from the 
position of next friend and the present 3rd defendant was appointed 
in his stead. The 3rd defendant carried on the litigation with the 
result that the suit was dismissed, it being found that no fraud 
was made out. Another attempt to get rid of the decree in suit 
No, 42 of 1879 was made in 1884, by an application purporting 
to be made in that case itself. In the application, the point taken 
was that the compromise was entered into without the sanction of 
the court as required by 8.462 of the Civil Procedure Code; 
but the Subordinate Judge, who héard the application, rejected it 
holding that, in effect, though not expressly, sanction has been . 


\ 
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Ree Goh given. An appeal was preferrred to the High Court against the’ 


Chetti 


2. 
Meyyappa 
Chetty. 


order rejecting the application. The appeal was, however, dis- 
missed for the reason that against such an order no.appeal lay. 
The plaintiff having since come of age, has instituted the present’ 
suit praying that the decree in suit No. 42 of 1879 be set aside 
and the sums, collected in execution of the decree, be made good 
to him by the Ist-defendant. In the lower Court the plaintiff 
relied in support of his case, both on the fraud by which his mother 
was said to have been induced to enter into the compromise and 
on the want of sanction. He further alleged that suit No. 48 of 
1882 was a mere sham proceeding carried on in collusion between 
the plaintifs next friends on the one hand and the Ist defendant’s 
father on the other and that, therefore, the adjudication therein 
was not binding upon the plaintiff. On all the main questions 
raised, the lower Court found against the plaintiff and dismissed 
the suit. 


Here on appeal the learned Advocate-Gen eval, on behalf of ‘is 
plaintiff, did not press the ground taken against the finding of the 
lower Court that the fraud alleged with reference to the decree in 
suit No. 42 of 1879 was not established. He contended, however, 
that the lower Court was: wrong in holding that the compromise 
had been sanctioned and urged that the decree in suit No. 42 of 
1879 should be vacated on the ground of want of sanction. 


We agree with the Advocate-General that no sanction was 
given for the compromise as alleged for the 1st defendant. There 
is absolutely nothing to show that any application for sanction was 


made to the Court. The little evidence that has been adduced . 


upon the point clearly indicates that the decree was passed, upon 
the compromise without the Court considering or determining the 
question .whether sanction should be accorded or refused. It is 
scarcely necessary to add that the mere passing of the decree on 
the compromise does not amount to. sanction being given within 
the meaning of the law. And in the circumstances of this case, it 
would be wrong for the Court to presume on the ground of lapse 
of time that sanction was given. The plaintiff would, therefore, 
be entitled to the principal relief claimed if he is not, as was urged 
for the respondent, precluded from relying on the absence of 
sanction either by the order of 1884 already referred to, or by the 
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decision in O. S. No. 48 of 1882. That the òrder of 1884 does Arunachalam 
not operate as a bar is quite clear. The question whether sanction oe 
was given or not, being one going to the very root of the decree ge 
passed on the compromise .was such as could not be raised in 
execution of the decree. The order was, therefore, one which 
did not come under S. 244 of the Civil Procedure Code. No 
doubt if an application for review of the decree passed on the 
_ compromise, had been made to the Judge, who passed the decree, 
‘he could have entertained the application and set aside the decree 
for the reason that the requisite sanction had not been given. 
But the application, on which the order of 1884, was passed, was 
made to the successor of the Judge who passed the decree. The 
-successor had, under S. 624 of the. Civil Procedure Code, no 
power to entertain an application for review on the ground of 
absence of sanction. The order thereon was, therefore, manifestly 
ultra vires and could not affect the plaintiff. 


The next and the real question in the case is whether the 
plaintiff is precluded from relying upon the want of sanction by 
the decision in O. S. No. 48 of 1882. In arguing that the 
plaintiff was not so precluded, the Advocate-General questioned 
the lower Court’s finding that the last mentioned suit was not 
a sham and collusive proceeding. We are, however, unable to 
accede to the contention. ‘I'he sole evidence on the ‘point is that 
of the 3rd defendant. The story that, without any intelligible 
reason for the vile conduct which the 8rd defendant imputes to 
himself, he joined the first defendant’s father and others to defraud 
the plaintiff, the infant son of the 3rd defendant’s late master and 
kinsman, is 80 improbable that we cannot but reject it. The lower 
Court was, therefore, in our opinion, right in discrediting the 3rd 
defendant’s testimony and coming to a conclusion on the point 
against the plaintiff. , ; 


What then is the effect of the decision in that suit (48 of 
1882), upon the plaintiff's right to impeach-the decree in suit 
No. 42 of 1879? Is it a bar to the plaintifi’s present suit? In 
urging that ib was not, the Advocate-General contended ‘that the 
right to avoid the compromise on the ground of want of sanction 
was exercisable only by the plaintiff on his ceasing to be a minor, 
but not by any next friend on his behalf. There is, however, 
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Arunachalam absolutely nothing in the language of S. 462 of the Civil Próce- 


Chetti 
f v. 
Meyyappa 
Chetty: 


dure Code to warrant the view that the right to’ impeach a com=_ 
„promise entered into contrary to its provisions is of the peculiar 
character contended for. Nor was any authority cited to support 
the contention. And in reply to the argument that, if persons, 
interested in a minor, were not allowed to question a compromise ` 
entered into on his behalf without the requisite sanction, minors 
would in general be very seriously prejudiced, all that the Advo- 
cate-General could and did say was that it is perhaps open to courts 


to treat such a matter as one involving an election on the part‘of |: 


the minor concerued and to determine whether in the interest of the 
minor the compromise shall or shall not be repudiated. Itis scarcely 
necessary to observe that no statutory provision giving to ccurts- 
authority to exercise such special and extraordinary power exists, 
and in the absence of such provision no tribunal in the country can 
take action of the kind suggested. The Advocate-General next 
contended that, even supposing the right to impeach the compro-: 
mise for want of sanction may be exercised by a next friend, such . 
want of sanction was not a matter which might and ought to have | 
been made a ground of attack under explanation ii of 9, 13, Civil 
Procedure Code. ‘His arguments on this point may be shortly 
stated thus:—On the analogy of the decision of the Judicial Com- 
mittee in Pittapur Raja v. Surya Rao, I. L. R., 8 M., 520, relat- 
ing to the construction of S. 7 of the Civil Braveduie Gade of 1859, 

corresponding to S. 43 of: the present Code, a plaintiff is not re- 
quired under S. 18 of the latter Code to combine all the causes of 


action available at the date of the suit and which would entitle 


him to the relief therein claimed. What S. 18 obliges a plaintiff. 
to do is to rely upon all the grounds necessarily connected with the 
particular cause of action on which the plaintiff chooses to sue. 
In determining what such grounds are, courts should have regard 
to such cases as Cooke v. Gill (L. R., 8 O. P. 107) and Read v. Brown 
(22 Q. B. D., 128) explaining hit constitutes a cause of action. 
According to them the want of sanction now relied on did not form 
a constituent part of the cause of action alleged in suit No. 48 of 
1882, which was founded on. fraud alone. ‘The evidence required’ 
to sustain such a suit is not the same as that required to support a 
suit wherein the ground of attack is entirely different, viz., want of 
sanction. The compromise, though in fact a single act, yet in 
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point of law it amounted to a violation of two distinct rights “ahok 
vested in the plaintiff, and on the authority of Brunsden v. Hum- 

phrey (14 Q. B. D., 141) the plaintiff must be held not precluded by Meyyappa 
an adjudication in the suit, instituted with reference to the viola: 

tion of one of those rights, from maintaining a subsequent suit 

in regard to the violation of the other right. Lastly, if a want of 

sanction was a matter which might and ought to have been made 

a ground of attack in the suit. of 1882, still, as it was not 
adjudicated upon, it could not be held on the “authority of 

. Kailash, Mondul v. Baroda Sundari Dassi, I. L. R., 24 C., 711, to 

operate as res judicata. 


' 


The argument on the other side was briefly as follows :—Such 
cases as Cooke v. Gill and Read v. Brown deal with what a cause 
of action’ is with special reference to such questions connected with 
venue. The definition of a cause of action adopted with reference to 
such questions is not a proper guide in dealing with matters bearing 
- on res judicata, Nor are the cases decided under S. 7 of Act 
VIII of 1859, or S. 43 of the present Code pertinent in cases 
like the present, psi under S. 2, Act VIII of 1859, which 
expressly used the term “ cause’ of action”, their Lordships of the 
‘Judicial Committee put upon that term a wide interpretation in 
Woomatara Debia v. Unnopoorna Dassee, 11 B. L. R., 158, where 
they held that the plaintiff who failed to obtain judgment for the 
possession of land claimed by her in her first suit as taufir or accre- 
tion could not bring a fresh suit claiming the same land as property 
belonging to her taluk according to the true boundary line. Their 
Lordships in their judgment referred to the-rule that when a man 
` claims an estate and the defendant being in possession resists that 
claim; he is bound to resist upon all the grounds that it is possible 
for him according ‘to his knowledge then to bring forward (11 M.. ` 
1. A. at p. 72) as one fully applicable to plaintiffs also—a proposition 
© which is adopted in explanation ii, Section 13. Finally supposing ' 
the narrow view contended for by the Advocate-General were 
correct, still the cause of action alleged in O; S. No. 48 of 1882 
was precisely the same as that now relied on and that the fraud 
on which suit No. 48 of 1882 rested and the want of sanction on 
which stress is now -laid were nothing more than different ways 
of supporting but one alleged infringement of the plaintiff's right, 
g- 
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Artinachalam In support of tho arguments urged on both the sides, decided 
poe cases other than those referred to in the above summary were also 


ye cited. It may be conceded that the language employed by the 
Courts is not always uniform. The diversity which exists is pro- 
bably due, speaking generally, to the difference in the standpoints 
from one or other of which the question is dealt with. These are 
well explained in Anpurna Bats case (I. L. R., 11 B., 16V, note). 
There, West, J., observes: “ Under systems such as the Roman Law. 
or the English Common Law, in which the development of legal 
rights and duties has been greatly influenced by the re-action of a` 
highly artificial mode of procedure, appropriate forms, of action 
can be found for nearly all the ordinary cases which the legal 
consciousness of the community recognizes as justifying an exercise. 
of the coercive power of the State; but as the variety of human 
relations greatly exceeds that of the conceptions, upon which a 
system of actions can be framed, it happens that the same transac- 
tion or group of circumstances may furnish a ground of several.. 
different actions.’ In such cases different causes of action arise to 


the party injured ; but as itis felt that the same set of facts, which ee 


the, mind at once grasps as jurally integral, ought not to be made 
a basis of repeated proceedings, the complaining party is allowed:to | 
frame his complaint in various ways and the rule obtains that all 
the circumstances which exist when the former of the two actions - 
is brought and can be brought forward in support of it, shall be 
brought forward then, not reserved for a second action arising out 
of the same events. The cause of action is regarded as identical, 
‘though the form of action differs on the second occasion, and the 
test applied is whether the evidence to support both actions is sub- 
stantially the same—Hitchin v. Campbell, 2 W. Bl. 881; Martin v. 
Kennedy, 2 Bos & Pul 69. Under a freer system of provedure, such 
as that of the Equity Courts in England or of the Civil Courts in 
India, second suits are to be admitted more sparingly than when | 
the plaintiff has to proceed by set forms of action. As he can 
bring forward his whole case unfettered by artificial restraints and 
seek all remedies that the court can justly award upon the facts 
proved, there is no reason why he should be permitted to harass i 
his opponent and occupy the time of the courts by repeated investi- 
gations of a set of facts which ought all to have been submitted 
for adjudication at once. His cause of action, into whatever 
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‘ 


Protean forms it may be moulded by the ingenuity of pleaders, is 
to be regarded as the same, if it rests on facts which are inte- 
grally connected with those upon which a right and infringement 
of the right have already been once asserted as a ground for 
the Courts’ interference” (Ib. 165). The wider view expressed 
in the-latter part of the above quotation is evidently the view 
which the Judicial Committee had laid down in Woomatara 
Delia v. Unnopoorna Dassee cited for the 1st defendant and this is 
strengthened by the observation made by the same tribunal in 
Kameswar Pershad v. Rajkumari Rattan Koer, that the state of the 
law at the time 5. 18 of the present Code was enacted, was 
that persons should not be harassed by continuous litigation 
about the same subject matter (I. L. R., 20 C. at p. 86). There can 
be no doubt that explanation ii.to 5,18 was put in to empha- 
size this wider view, and this is rendered as clear as it can possibly 
be by another section of the Code which like explanation ii found 
a place for the first time in the Code of 1877, in which the pro- 
visions as to res judicata were amplified practically as they are now. 
That .section is section 42 which provides that every:suit shall, as 
` far as practicable, be so framed as to afford ground for a final 
decision upon the subjects in dispute and so to prevent further 
litigation concerning them. In short, the omission by the Legislature 
“of the term “cause of action” upon which the point turned in 


Arunachalam 
“ Chetti 
” 


Meyyappa 
Chetty. 


- S. 2 of Act VIII of 1859 from the corresponding section of the ` 
present Act, the insertion therein of-a more definite term, viz., 


“matter directly and substantially in issue,”? the introduction 
of, the comprehensive words “subjects in dispute” in S. 42 and 
the fact that explanation ii to S. 18 puts the duty of the plaintiff 
with’ reference to the question under consideration on the same 
. footing as ‘that of the defendant, extensive as that had been, as 
laid down in the Sivaganga case (11 M. 1., A., 72), all these are 
strong indications to shew that the intention was to enlarge the 
“scope of estoppel by record beyond the limits that would be 
_ admissible if the term “cause of action” were construed in its 
literal and most restricted sense which, in Krishna Behuri Roy v. 
Brojeswari, the Judicial Committee said should not be done (L. R., 
2 I. A., 288). In this state of the law, what matters might and 
‘ought to have been brought forward will depend upon the parti- 
cular facts of each case. One test, as suggested by the Judicial 
‘Committee, is whether the matters are so dissimilar that their 
union might lead to confusion, I. L. R. 20 C. at p..85. In the pre- 
sent instance, it is quite clear that such confusion could have arisen 
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i 


Arunachalam had the want of sanction been brought forward along with fraud +. 
ae in the previous suit, nor has any other valid objection been sug- 
poe gested against the two grounds being then combined. It would 
' follow, therefore, that the want of sanction in question might and 
ought to have beer made a ground of attack in O. S. No. 48 of 
1882, and should be taken to have been in issue in that suit as laid 
down in explanation ii to 9. 13. 


As regards the last argument of the Advocate-General, it 
would be quite permissible to reply that explanation ii in authoriz- 
ing a fiction that the matter contemplated was in issue necessarily 
implies the further fiction that it was also adjudicated upon. But it 
is more satisfactory to say that the estoppel in question is different 
from that raised by an actual decision. In truth, the estoppel is 
that what might and ought to have been relied on in a former suit 
as a ground of attack or defence but was not, could not in subse- 
quent litigations between the parties be brought forward for such 
purposes; and it is scarcely necessary to add that, notwithstanding 
the objections taken in some of the cases to the soundness of this 
doctrine, there is no doubt that it is founded on unquestionable 
grounds of expediency and public policy. 


‘Before concluding, it is also well to point out that, assuming 
_ that the limited construction proposed by the Advocate-General 
| wore the correct one, even then the cause of action on whichsthe 
suit of 1882 was based, must clearly be held to be identical with 
‘that in the present suit. For looking to the substance of the two 
actions, the dispute then was and now is as to the validity of the 
compromise embodied in the decree in suit No. 42 of 1879. , No 
doubt the invalidity was sought to be established in the suit of 
+ 1882 on one ground while in this suit it is sought to be established - 
on another ground. But these grounds are only different means 
invoked for making out what is manifestly a single and indivisible 
infringement of the self-same right. 


In either view, therefore, the conclusion must be that the plain- 
tiff is debarred from relying on the want of sanction in question. 


Tt is, therefore, not necessary to discuss the question of limi- 
tation. But if it were, we should decide that the suit was instituted 
within three years from the time the plaintiff. attained his majority. 


The appeal fails and is dismissed with costs. 


Davies, J.:—I concur throughout. 


oo ee 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present —Sir Arthur Soliah, Kt., Chief Justice, and Mr. 
Justice Shephard 


Chinnathal. one ... Appellant * (Petitioner), 
v, 


Viruthacha Pillai and others... Respondents (Counter-peti- 
' tioners). 


Civil Procedure Code, S. 244—Order referring question as to who is the legal repre- Qhinnathal 


sentative to a separate suit appealable—Hindu Law—Decree for partition, effect of, on a v. 
: a Viruthacha, 
survivorship. | Pillai 


When a question arises as to who is the legal representative of a party toa 
decree for purposes of execution, and the court executing the decree passes an order 
staying execution thereof and referring the claimants to a regular suit for the 
purpose of determining their respective claims to represent the deceased, such order 
falls under S.. 244, C. P. C., and is, therefore, appealable. 


Obiter dictum.—When a decree is passed in a partition suit, the plaintiff is from 
that date in point of law divided from the other co-parcencrs. 


Appeal under Ss. 2, 244 and 584 of the Code of Civil Procedure 
. from the order of the District Court of Tanjorein C. M. A., 91 
of 1896, affirming the order of the Sub-Judge of Negapatam in 
execution petition 47 of 1896 in O. S., No. 12 of 1895, ` 


K, a Hindu, brought a suit ‘for partition of the family property 
and a razeenamah decree was passed in the suit. He died subse- 
quent to the decree and three persons applied to the court to be 
put on the record as his legal representative. His wife claimed to 
succeed to his property as his heir; his uncle and his son claimed 
to represent him as surviving co-parceners and another gon of his 
uncle claimed undera will alleged to have been executed by K, 
The Subordinate Judge thought that this was a fit case for staying 
execution and referring the parties to a regular suit’to have their 
respective rights determined as provided by the last para. of S. 244, 
C. P. C., and passed orders accordingly. The widow then preferred . 
an aopen to the District Court and the District Judge dismissed 
it saying, “ There i is nó appeal. This is an order passed under S. 232, 
C. P. C., and not an order settling any matter between parties on 
the record under 8. 244, C. P. C. “The petition is dismissed with 
costs.” Against this order the widow preferred this second appeal, 


. *0.M.8.A,, No. 58 of 1897. 10th December 1897, 


‘Chinnathal 


v. 
Viruthacha 
Pillai. 


Ismall Peer 
Ambalam 
v. 
Neelamegam 
Servai, 
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P. S. Sivaswami Aiyar for appellant. 
0. Sankara Nair and P. K. Subrahmania Aiyar for respondent. 
The Court delivered the following 


JUDGMENT :—The District Judge is wrong in holding there 
is no appeal. Apparently he has overlooked the last para. of 
S. 244 P.rima facie the widow is entitled, there having been in 
point of law a partition between her husband and his co-parceners, 


We must reverse the order of the District Judge and direct 
him to’ proceed according to law. 


The appellant is entitled to costs of the appeal and the costs to 
be provided for in review order. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Subrahmania Aiyar and Mr, Justice 
Benson. 


Ismall Peer Ambalamn `... ... Petitioner * (Plaintif). 


Vv. 


Neelamegam Servai and another ... Counter-petitioners 
7 (Defendants). 
Civil Procedure Code, Ss. 17 cl. (c) and 20—Acquiescence to jurisdiction by, non- 
resident defendant—Non-resident defendant must apply to stay proceedings. 


Where a suit is instituted against two persons in a court within whose jurisdic- 
tion the cause of action has not arisen, but where one of the defendants resides, the 
non-resident defendant must, if he wishes the suit to be tried by any other court, 
apply under S. 20, O. P. C., to stay proceedings, otherwise, he will be deemed to have 
acquiesced in the institution of the suit in the court in which itis filed; it is not 
enough if he only objects to the jurisdiction in his written statement, A 


Viraragava v, Krishnasami, I. L. R., 6 M., 844, followed. 


Civil revision petition against the decree of the Subordinate 
Court of Madura (East) in S. C. No. 120 of 1895. 


The plaintiff sued to recover Rs. 234 due under a bond 
executed by the defendants at Rangoon on the 28th November 
1891. The bond was payable on the 28th February 1892. The 


*0.R. P., No. 691 of 1898. 18th December 1897, 
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suit was instituted in the Sub-Court of Madura (East) on the 10th 
February 1895. On that date, one of the executants of the bond 
was residing within the local limits of the jurisdiction of the Sub- 
Court, while the other was in Rangoon. Both the defendants 
contended that the suit was not maintainable without the special 

leave of the court under S. 17, cl. (c). They, however, did nothing 
` further. The -Sub-J udge dismissed the suit holding that he had 
no jurisdiction. The plaintiff then preferred this revision petition to 
the High Court under 8. 25 of the Mofussil Small Cause Courts Act. 


K. Narayana Rao for petitioner. 
P. 8. Sivaswami Aiyar for counter-petitioners, 


The Court delivered the following 


JUDGMENT :—The question raised in this petition is one 
that is not free from doubt. We think, however, that S. 17 (c), 
Civil Procedure Code, and the last paragraph of S. 20 must be read 
together and that the term “acquiesce ” in 8. 17 (e) must be inter- 
preted in the light thrown upon it by S. 20. In this view it seems to 
us that the defendant who does not acquiesce under S. 17 (c) should 
indicate his want of acquiescence not by a mere objection to the 
jurisdiction of the couri, but should apply under S. 20 for a stay 


of proceedings on the ground that it is more convenient that the- 


suit should be tried in one or other of the courts in which it might 
have been instituted. The object of the procedure laid down in the 
two sections is to enable a decision to be arrived at, at the earliest 
possible opportunity, on the question in which of the several 
courts the suit can be more conveniently tried, having regard to 
the interests of all parties. Ifthe plaintiff applies for leave under 
S. 17 (c) the court will at once determine the question. If the 
plaintiff does not do so, the law contemplates that the question 
may be raised by any non-resident defendant, who, however, must 
do so by showing that the trial can be more conveniently held by 
some other court. A bare objection to the jurisdiction is not, there- 
fore, a compliance with the law, and, in the absence of such com- 
pliance, the defendant must be deemed to acquiesce in the institu- 
tion of the suit in the court in which it is. 


We have arrived at this conclusion on a construction of Ss. 17 


Ismall Peer 


balam 


o v 
Neolamegam 
Servai 


and 20 of the C. P, C,; but we may observe that this construction | 


erval, 


Ismall Peer 
Ambalam 
v. 
Neelamegam 
Servai. 


Jagapathy 
Mudaliar 


v, 
Ekambata 
Mudaliar, 
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appears to be in accordance with the decision in Viraragava v. Krish- 
nasami, I, L. R.,6 M., 844. The reference in that case to S. 17 (b) 
seems to us to be a clerical érror for S. 17 (e). If this view is 
correct, that case is a direct authority in support of this conclusion. 
In the present case, the 2nd defendant did not make an application 
under §. 20. He must, therefore, be deemed to have acquiesced in 
the institution of the suit at Madura. We, therefore, set aside the 
decree of the Sub-Judge and direct that the suit be restored to the 
file and be disposed of according to law. 


Costs will abide and follow the result, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Subrahmania Aiyar, C.LE., and Mr. 
Justice Benson. 


Jagapathy Mudaliar ... `... Petitioner * (Defendant), 


Ekambara Mndaliar vs. Respondent (Plaintif). 
Vakils and other practitioners and their powers in the conduct of suits—Compromise, 
power to, of vakil—Express authority of client required to comprumise. 


A pleader engaged under an ordinary vakalatnama to conduct a suit has, in the 
absence of an express authority to that effect, no power to compromise the suit on 
behalf of his client. . 


Petition under S. 622 of the Civil Procedure Code, praying 
the High Court to revise the order of the Court of the District 
Munsif of Trivellore, on Petition, No. 1781 of 1896, in the matter of 
Small Cause Suit, No. 1088 of 1896. 


A certain small cause suit on the file of the District Munsif’s 
Court at Trivellore was compromised and a written instrument 
of compromise was put into Court signed by the plaintiff, his pleader - 
and the defendant’s pleader. The defendant was notin Court 
and it was not possible either to consult him or to get his signature 
to the compromise. Subsequently, however, the defendant appealed 
to the Court to set aside the compromise on the ground that 


_the vakil had no right to do so without his express consent. The 


ë C, R. P. No. 99 of 1897. 4 15th December 1897, 


4 
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Munsif held that the vakil under his general powers to act in 
the suit had impliedly the power to compromise also. The defend- 
ant then preferred this revision petition to the High Court. 

Champion and Biligiri for petitioner. 

P. 8. Sivaswami Atyar for respondent. 

The Court delivered the following 


JUDGMENT :—We are unable to accept the view taken by 
the District Munsif. In England no doubt, as urged for the plaintiff, 
an attorney, though he has not obtained express authority from his 


client for the purpose, ‘has yet power to enter into. a compromise ` 


on behalf of the latter. However, as pointed cut in the note to 


Jagapatby 
Mnudaliar 
LIA 
Ekambara. 
Mudaliar. 


S, 24 of Story on Agency (9th edition, page 27), such power has: ` 


given rise to much litigation in England. It is not surprising’, there- 
fore, that even many of the American Courts administering the 
English Common Law have declined to follow the English rule 
referred to. It is true that in the note in Story, cited above, it is 


said that the American decisions on the point generally agree with . 


those of the English Courts, But the accuracy of that observation 
has been questioned in Levy v. Brown where the Court says :—“ In 
the elaborate note to S. 24 in Story on Agency and also in 
Wharton on Agency, section 592, it is said that the American rule 
is the same as the English. If these learned authors mean to say 
that a majority of the American courts recognize an inherent right 
in the attorney to compromise the original demand placed in his 
hand, so as to receive in full satisfaction less than the amount due, 
or to substitute claims upon other parties or to take property in 
satisfaction of a-money demand or to release.any security existing 
when he received the claim, we cannot agree with them. That there 
are cases going to this extent is true, but we think that the decided 
weight of authority in this country is the other way.” (30 American 
Reports at p. 859). When such is the case.in countries advanced as 
those American States are, it, would scarcely be safe to apply the 
English rule to practitioners in the position occupied by the majority 
of vakils here. Premsookh v, Prithee Ram (2 N. W. P. H. C. R., 
Agra 222), Mussat Hakemoonissa v. Buldes (3 Ib. 809), Mussamat 
Sirdar Begum v. Mussamat Izgatoot Nissa (N. W. P. H. 0. R. for 
1870, p. 149), Gour Pershad Doss v. Sookdeb Ram Deb (12 8. W. R. 
C. R. 279), Chunder Coomar Deo v. Mirza Sudakat Mahomed Khan, 


Jagapathy 
Mudaliar 


Ve 
Ekambare 
Mnudaliar. 
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(18 Ib. 436), and Sheikh Abdul Sabhan Chowdury v. Shibkisto Daw 
(8 B. L. R. appendix 15) are clear and distinct authorities against 
the view adopted by the District Munsif. Moreover, so far as this 
Presidency is concerned, it has been hitherto tacitly understood by all 
that a vakil has no implied authority to enter into a compromise 
on behalf of his client as is manifest from the practice of the courts 
which invariably insist upon the production of special authority 
from the client expressing consent to the compromise entered into 
on his behalf by the vakil before the compromise is accepted by 
the Court. ; 
It is scarcely necessary to say that there is a considerable 
difference between the case where a pleader by way of compromise 
purports to give up a right claimed by the client or to saddle him 
with a liability that is not admitted, and the case on which stress 
was laid in the argument, viz., where a pleader makes admissions 
as to relevant facts in the usual course of litigation, however much 
those admissions affect the client’s interests. The power to bind 
by such admissions, which in effect is but dispensing with proof of 
the facts admitted, is one of the well recognized incidents of a 
pleader’s general authority. To deny. power so to bind the client or 
to do any similar act obviously necessary for the due conduct of 
litigation would so embarrass and thwart a pleader as in a great 
measure to destroy his usefulness. But no such undesirable results 
would follow from holding that in the absence of specific authority, 
a pleader.cannot bind by compromises strictly such. It is true. 
that the opinion of a pleader as to the advisability of a compromise 
is often valuable. But it must be conceded that a client ought to 
have the power of deciding for himself whether a right asserted 
should be relinquished and whether a liability denied should be 
accepted. 
Having regard to all the considerations bearing on the matter, 
wo think we ought to follow the Indian cases to which we have 
referred and hold that the compromise in the present instance 
entered into by the defendant’s vakil without the defendant's 
authority and the decree passed thereon in spite of his opposition, 
are not binding on him. The decree is, therefore, set aside and the 
suit remanded for disposal according to law. Costs will abide and 
follow the result. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
FULL BENCH. 


Present :—Sir Arthur J. H. Collins, Ki., Chief Justice, Mr. Justice 
Subrahmania Aiyar, Mr. Justice Davies, and Mr. Justice Benson. 


Lakshminarayana Pantulu wed Appellant * (Plaintif). 
UW 
l Venkatrayanam and another ... Respo.idents (Defendants). 


Rent Recovery Act (Madras Ast VIII of 1883), Ss. 3, 8,9, 11—Mokhasadars not Lakshmi- 
tenants—Mokhasadars not bound to accept pattah: rer har 
- . Pantulu 
S. 3 of tho Rent Recovery Act, and other sections therein whick specially refer to Verka te 
it are intended to regulate the relation existing between tenants who-are actual rayanam. 
cultivators of the soil and their immediate landlords alone. Intermediate landlords, 
such as inamdars, mokhasadars, &c., who pay a permanently fixed quit-rent (kattu. 
badi, poruppu, jodi or by whatever other name it might be known) and who are not 
actual cultivators of the soil are not bound to accept pattahs from and exchange 
muchilikas with the zemindars, their superior Jandlords. 


` Second appeal from the decree of the District Court of Kistna 
in Appeal Suit No. 2114 of 1893, reversing the decision of the 
Court of the Head Assistant Collector of Kistna in Summary Suit, 
No. 1694 of 1898. 


The Plaintiff, Court of Wards for the minor zemindar of 
Telaprole estate, sued to compel the defendants who were mokhasa- 
dars on the estate to enforce them to. accept pattahs and exchange 
muchilikas for fasli 1802. The Head Assistant Collector, following 
Suryanarayana v. Appa Rau, I. L. R., 16 M., 40, decreed the plain- 
tiffs suit. On appeal the District J udge of Kistna held that the 
defendants who were mokhasadars were not tenants who were 
bound to accept pattahs within the meaning of the Rent Recovery 
Act and so dismissed the plaintiff’s suit. The plaintiff then pre- 
ferred this second appeal to the High Court. 


CO. R. Pattabhirama Aiyar for appellant. 


N. Subrahmanyam, O. Ramachandra Rao Saheb and R. Sri- 
ramulu Sastrt for respendent. 7 





* S, A. No. 939 of 1895. 16th December 1897. 
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This second appeal coming on for hearing on Thursday, the 
8th July 1897, before the Division Bench (consisting of the Chief 
Justice and Mr. Justice Shephard) the Court made the following 


ORDER OF REFERENCE TO FULL BENCH :—We refer 
to the Full Bench the following question, viz. :— 

Whether the defendants not being (as is assumed) cultivating 
tenants, are bound to accept a pattah from the zemindar. (See 
Suryanarayana v. Appa Rau, I. L. R., 16 M., 40, and cases cited). 

The Court delivered the following 4 


`” JUDGMENTS :—Subrahmania Aiyar, J—The plaintiff is a 
Zemindar and is, therefore, undoubtedly a landholder mentioned in 


` §.3 of the Rent Recovery Act (VIII of 1865). The defendants own 


a village in the plaintiff’s zemindari as moklasa-inamdars and as 
such they have to pay kattubadi or fixed money rent annually to 
the plaintiff. 


The learned counsel for the defendants urged that they being 
inamdars, ought not to be held to be, within the meaning of the 
Rent Recovery Act, tenants in any sense. 


This contention is, however, opposed to the course of decisions 
since 1888. In Appasami v. Rama Subba, I. L. R., 7 M., 262, 
it was held that an inamdar who paid quit-rent to a superior 
inamdar was in respect of that quit-rent liable at the instance of the 
superior inamdar to be summarily proceeded against under the Act 
as a tenant. In Subbaraya v. Srinivasa (Ib. 580) it was ruled 
that a permanent lessee of a village forming part of a mittah— 
though he was not an agricultural tenant—was nevertheless a tenant 
within the meaning of S. 12 of the Act and, therefore, entitled 
to institute a summary suit for damages sustained in consequence 
of his having been unlawfully ejected by the muttadar. In `. 
Bhaskarasami v. Sivaswami (I. L. R, 8 M., 196) the decision . 
was that a zemindar could under the Act cause the interest of a 
permanent lessee (whose holding was similar in character to that 
of the lessee in the last case)—-to be sold for arrears of rent due 
under the lease, And lastly in Suryanarayana v. Appa ‘Raw: 
(L L. R, 16 M., 40) the Court upheld the contention that a 
zemindar could under the Act distrajn for arrears of jodi payable 
by tnamdars, 
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So far as I am aware, no doubt has hitherto been thrown upon 
the view of the law adopted in the above decisions and I believe 
that a considerable number of titles has been created under sales 
held upon the strength of that view of the law. In these circum- 
stances itis I think too late to contend that the defendants are not 
tenants at all within the meaning of the Act. 


Moreover, the ‘present order of reference, as I understand it, 


assumes that the defendants are tenants under the Act for some 
purposes and only raises the question whether they are tenants 
falling within S. 3 of the Act and the other sections relbang to the 
exchange of pattas and muchilikas, 


Now the language of the leading section, viz., 3, diay Sotats 
to tenants who are directly connected with land as cultivators: 
Unquestionably these are the persons who are sometimes spoken 
of as cultivating or agricultural tenants but more generally as 


ryots. It'is this well known and very numerous body of people: 


that the Legislature has all along taken special precautions to 
protect, for the simple reason that while thé agricultural prosperity 
of the country so much depends on their well-being, they are 
. peculiarly liable to be oppressed by zemindars or other landholders 
who have the right to collect rents from them. One of the measures 
adopted very early for ensuring the desired protection to ryots was 
the compulsory exchange of pattahs and muchilikas, ‘In the earliest 
Regulation relating to ‘the subject, XXX of 1802, the following 
passage occurs in the preamble ‘to the end that cultivators and 
under-tenants of land may have the b nenefit and protection ‘of 
determinate agreements in their dealings with ` superior landholders 
and farmers of laud, and it being necessary to. the security and 
comfort of cultivators and under-tenants that the terms of such 
agreements should be made specific to the end that ‘cultivators and 
under-tenants being sensible of the advantage of such security may 
have recourse to them for the-prevention of disputes; wherefore 
the following rules have been enacted for the execution of pattahs 
between proprietors or farmers of land, or amils, and under-tenants 
under farmers; or ryots.” And the opening words of the first sec- 
_ tion of the said Regulation are‘ Proprietors. and farmers of land 


shall enter into agreements with the inhabitants and cultivators of 


land on the terms on which they respectively occupy such land,” 
R 
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And though when the law as to the recovery of rent was consoli- 
dated and'amended in 1865, the cultivators or ryots were less liable 
to be subjected to exactions on the part of the zemindars than 
they had-been in 1802, yet the needful continuance-of the protection 
secured by the compulsory exchange of engagements had not 
materially diminished. Consequently the substance of the old law 
on the point was re-enacted with the important and stringent modi- 
fication contained in S. 7 of Act' VIII to the effect that the pattah 
tendered should be such as the tenant was bound to accept. It is 
scarcely necessary to add that certain circumstances connected 
with holdings of ryots render periodical adjustment of accounts 
between them and the zemindar necessary, and the annual ez- 
change of engagements in their case is, therefore, of great practical 
importance. 


Now before proceeding to consider whether the provisions 
in the present law relating to pattahs and muchilikas extend 
also to the case of inamdars such as the defendants, I should 
make ‘a few observations with reference to the assumption . 
made in section 8 that in the case of tenants mentioned 
therein there was an existing relation of landlord and tenant 


- which would warrant the application by either party for a 


written agreement, inasmuch as the learned vakil for the plaintiff, ` 
if I understand him correctly, seemed to suggest that that assump- 
tion was scarcely true of cultivators or ryots above referred to. 
But that the assumption in question has all along been true in res- ; 
péct of the holdings of ryots generally admits of no doubt as will 
be seen from Second Appeal No. 766 of 1896 where the true origin 
and character of holdings of ryots were recently considered. The 
authorities cited there that ryots are neither tenants-at-will nor 
tenants from year to year but possess in the lands under their 
occupation a far more lasting interest and in fact they are peasant 
proprietors being entitled to what is known as the kudivaram right 
as opposed to the melvaram right or the right of the State. That 
such was the view adopted by the framers of the Rent Recovery 
Act is clear from the final report, dated the 21st December 1864, 
submitted by the ‘Select Committee on the Bil! which became the 
Rent Recovery Act. After referring to the Proceedings of the 
Board of Revenue, dated the 2nd idem, in which the entire history 
of tle relation between gemindars and ryots was reviewed, the 
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Committee in paragraphs 4 and 5 of their report observe “ without 
going so far as to hold that zemindars are only farmers or assignees 
of the public revenue and not proprietors of their estates, they (the 
Committee) unanimously concur with the Board (of Revenue) 
that the Regulations of 1802 were intended to protect the rights of 
occupants of land under zemindars by fixing the maximum rent 
demandable from them and forbidding their ejectment as long as 
that rent was paid, The Committee further hold that Regulations 
IV and V of 1822. were passed for the increased protection of such 
occupants of land, in consequence of fhe passages in the Regulation 
of 1802 which spoke-of a proprietary right being conferred on 
zemindars having led to doubt and misapprehension. No alteration 
is, therefore, necessary in the principle of this Bill which was framed 
on the above view of the rights of occupants of land under zemin- 
dars.” = # (5 Madras Revenue Register at pages 116 
and 117), 


The above extract furnishes the clue to the assumption ‘which 
is made in section 8 and on which stress was laid on behalf of the 
plaintiff asif it somehow detracted from the view that section 3 
referred only to tenants in the position of ryots and in my opinion 
that assumption is perhaps the strongest argument in favour of 
that view. For the assumption is not true in respect of any other 
description of tenants of zemindari lands. . 


Turning now to the case of inamdars in the position of the 
defendants, it is obvious that they do not strictly come within 
either the strict letter or the spirit of the provisions in question. 
In the first place the inamdars are, it is conceded, not occupants 
of land -but possess only the right to receive rents due by such 
occupants. Secondly, the inamdars form a comparatively very 
small class fairly able to look after their own interests in their rela- 
tion with zemindars or other superior landholders. Thirdly and 
lastly, the amount of quit-rent or (kattubadi, jodi, poruppu or by 
whatever other name it might be known) payable by them to 
zemindars or others under grants creating the inams being mostly 
fixed permanently, there is little or no necessity for periodical 
revision and settlement such as are required between zemindars 
and ryots. .Consequently, exchange of pattahs and muchilikas be- 


tween zemindars and inamdars cannot serve any really.useful end, 
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On the contrary though the exchange of such documents between 
those persons would in truth be nothing more than an idle formality, 
yet the neglect of it would so far as zemindars are concerned lead 
to the serious consequence of loss of rent. 

| For these reasons, I think thah the provisions contained in ` 
section Band the sections which specially refer to it were not 
‘intended to apply to inamdars in the posit'on of the defendants. 

` It remains only to observe that even if a different construction 
Were possible, this Court would be precluded from adopting such a 


f construction by the decision of the Privy Council in Ramasami 


v. Bhaskarasami (I. L. R, 2 M., 67). There it was held that 
a lease of a village granted by a zemindar to a banker was nota 
pattak within the meaning of the Rent Recovery Act. In the course 
of their judgment their Lordships observe “section 3 seems to 
be confined to the relation of tenants who are cultivating the land 
and their immediate landlords. The whole Act may not be confined 
to that class, but the intention appears to be by section 8 and the ` 
sections which specially refer to itto regulate the relation of land- 
lords and tenants of that description” (at page 72). These obser- 
vations were not obiter dicta, but were necessary for the decision 
of the case [see also Rama v. Venkatachalam, I. L. R., 8 M., 577]. 


I would, therefore, answer -the question submitted in the 
negative. 
The Ohief Justice.—I agree. 
Davies; J—TI concur throughout. 
- Benson, J.—lI also concur. 


[The appeal was dismissed with costs.] 





. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Ju ustice Shephard and Mr. Justice Subrahmania 
Aiyar. 
“Manickam oes ies n Appellant * (Petitioner). 
an O v. 
Tatayya and others ... ... Respondents (Counter-L’etitioners). 
Civil Procedure Code, Ss. 232, 244—Transferee decree-holder’s right to execute— 
Benami transferee—Contest between benami transferee and real transferee as to the right 
to execute decree. MP, 


#0, M. 5. A.No. 26 of 1897, 13th January 1898. 
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Where a question arises in execution proceedings as to who is the real transferee 


of a decree, the Court may under S. 244, C. P. C., either decide the question then and . 


thero, or refer the parties to a separate snit for a decision thereon. 


Notwithstanding the form of the transfer, the real transferee of a decree may 
apply to execute it under S. 282, O. P. C. i 


Once an executing Oonrt, in the exercise of its discretion, decides npon allowing 
the transferee to execute a decree, it has no further discretion to choose as between 
the benamidar and the real transferee of the decree. The real transferee must be 
put on the record in preference to the benamidar. The mere fact that the benami 
transforee had been allowed to execute a decree under S. 232, O. P. O., does not 
debar the real transferee from applying afterwards under tke same section to be 
allowed to carry out the further execution of the-decree. 


Appeal from the District Court of Godaveri in A. S. No. 331 
of 1895, presented against the decision of the Court of the District 


Munsif of Ellore in Execution Petition, No. 369 of 1895, in the 


matter of O. S. No, 242 of 1892. 


The facts of the case appear sufficiently from the judgment of 
Mr. Justice Subrahmania Aiyar. 


V. Krishnaswami Aiyar and R. Kuppusami Aiyar for appel- 
lant. aof ; 


P. S. Sivaswami Aiyar for 6th respondent and S. Gopalasami 
Aiyangar for the 7th respondent, 


The Court delivered the following 


JUDGMENTS :—Subrahmania Aiyar, J.—One Lakimsetti 
Subrayudu obtained a decree for money in original suit, No. 242 of 
1892. Shortly after,one Potti Subrayudu (deceased), alleging himself 
to be the transferee of the decree, applied to be permitted to execute 
the decree, and he was allowed by the Court to do so. The appel- 
lant, Manda Manickam, alleging that he and his brother, the 5th 
respondent, are the real transferees and that Potti Subrayndu was 
buta benamidar for them, has now applied to execute the decree. 
As I understand the order of the District Judge, he holds that 
even if the appellant is one of the real transferees, S. 282, 
Civil Procedure Code, does not admit of such transferee applying 
under the section, and further, supposing that an application for 
the execution of the decree by such transferee is entertainable 
under the section, the Courts should, in the exercise of their dis- 
cretion, decline to grant the application, But it is impossible to 


$ 
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Manickam doubt that, notwithstanding the form of the transaction, it is the 


v. 
Tatayya. 


person beneficially entitled under the transaction that is the trans- 
feree of the decree. The right of such transferee to apply under 
S. 282 has been admitted: Abdul Kureem v. Chukhun (5 C. L. R. 
258); Balkishen Das v. Bedmati Koer (I. L. R., 20 C. 388); CO, M, 
S. A. No. 27 of 1894; S. A. No. 1898 of 1896. ` 


It is true that in the present instance the alleged nominal 
transferee applied and was allowed to execute the decree on the 
footing that he was the real transferee. The proceedings taken by 


. him in execution though binding upon the real transferee so far as 


they go, could not estop the latter from claiming to conduct the 
further execution of the decree himself. And so far as this point is 
concerned the fact that the real transferee comes forward to execute 
the decree after the nominal transferee has been allowed to execute, 
is of no consequence. Nor does the circumstance that the alleged: 
nominal transferee denies that he is a nominal transferee affect the 
right of a person claiming to be the real transferee to have the 
point tried. . Under the law as it now stands it may be tried in 
the execution proceedings or in a separate suit according as the 
Court considers the one or the other the more convenient course 


„to be adopted in the particular case. It is scarcely necessary to 
‘point out that when there is a contest the question whether the 


party claiming to be the real transferee is or is not such, is a ques- 
tion as to whether he is a representative of the party to the suit 
in whose favour the decree was given and, therefore, falls under 
the last paragraph of S. 244 of the Civil Procedure Code: Badri 
Narain v. Jai Kishen Das (I. L. R., 16 A., 483), Gour Mohan 
v. Golui and Madhub Chandra Namanta v. Deo Nath Karamkar 
(2 C. Weekly Notes, page 76). The District Judge was, therefore, 
wrong in my view in holding that the appellant was not entitled 
to apply under S. 232 of the Code. He was also wrong in con- 
sidering that, even if the application was entertainable under the 


_ section, because the transfer was benami, the Court should therefore 


refuse to allow the real transferee to execute it. I would, therefore, 
call upon-the District Judge to submit a finding upon the question 
whether Potti Subrayadu was the real transferee or the appellant 
and his brother are the real transferees, The finding will be upon 
the evidence on record, unless the Judge is satisfied that the 
appellant had not sufticient opportunity. of adducing evidence on 
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the point as alleged by him. If the Judge is so satisfied fresh 
evidence may be received. The finding is to be submitted within 
one month from the date of the receipt of this order, and seven 
days will be allowed for filing a after the finding has been 
posted up in the Court. 


Shephard, J.—I reserved sadana in the case only because 
some doubt was entertained as to whether the claim of the appel- 
lant could legally be dealt with on a petition. I agree with my 
learned colleague in holding that the appellant may apply under 
5. 232 of the Civil Procedure Code and also in the proposed order. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 
Benson. 


Periatambi Odayan ... a Petitioner * (lst Defendant). 
v. 


Vellaya Kavundun and another ... Counter-Petitioners (Plaintiffs). 


Civil Procedure Code, S. 258—Payment out of court~Remedy of judgment-debtor 
—Separate suit not barred. 


A decree was satisfied out of court by payment. The decree-holder failed to 
certify the payment to the court as required by S. 258, C. P. O., and the judgment- 
debtor too failed to apply to the court within the time limited. The decree-holder 
then applied to execute the decree; and the court allowed him to realise the decree 
amount in execution overruling the objections of the judgment-debtor as made 
beyond time. The judgment-debior then filed a suit for damages against the judg- 
ment-creditor for not certifying the payment to the court. 


Held: that the suit was maintainable. and that neither S. 244 nor S. 258 was a 
bar to it. | . 

Qurwwayyr v. Vudayappa, I. L. R., 18 M., 26 ; Rama Ayyan v. Sreenivasa Pattar, 
Ib. 19 M., 230, distinguished. f : 


Civil revision petition against the decree and judgment of the 
Subordinate Court of Bellary and Salem at Salem in Small Cause 
Suit No. 89 of 1896. 


* O.R. P. No. 126 of 1897. ” 15th December 1897, 
Vide Subbakka v. Viraraghava Reddi, L. L. R., 5 M., 897; Mallamma v. Venkappa, 
Th, S M. 277 ; Arunachella Pillai v, Appayu Pillai, 8 M. H. C., 188 [Rep, note. ] 
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Periatambi - - This was a suit for Rs. 200 with interest Rs. 72 as damages. 
Odeyan 1st and 2nd’plaintiffs, and 8rd and 4th defendents, with others 
alla were judgment-debtors in O.-S., No. 401 of 1890, on the file 
avundu, 
of the Sale» District Munsif, first defendant being the judgment- 
creditor. Inexecution, the moveable property of the plaintiffs and 
8rd and 4th defendants was attached on 26th October 1893, In 
the course of mediation then made, 1st defendant agreed to receive 
Rs. 200 in quit of the decree demand, if paid within one month, 
and remit the excess. Accordingly in November 1893, plaintiffs 
paid Rs. 200-to lst defendant through 2nd defendant who is 
moniyagar and whom they (plaintiffs) took along with them and 
obtained receipt from the Ist defendant. The receipt was left with 
2nd defendant, Ist defendant having promised to enter up satisfac- 
tion of decree in court and get an order for release of the attached 
property. Ist defendant, without certifying satisfaction, fraudu- 
leatly applied for execution in execution petition 451 of 1896, in 
July 1896, and the plaintiff’s objection was disallowed as made ; 
beyond time. ; 


The plaintiffs then filed this suit to recover the sum. paid by 
them with interest. The Sub-Judge decreed the ‘suit: against the 
Ist defendant who thereupon preferred this revision petition to ' 
the High Court. i 


T. V. Seshagiri Aiyar for petitioner. 
R. Shadagopachariar for counter-petitioner. 
The Court made the following l 


ORDER :—The finding is that the money was paid in full dis- 
charge of the judgment-debt, the 1st defendant undertaking to 
enter up satisfaction. No satisfaction was entered up, and no appli- 
cation to compel him to do so was made by plaintiff within 90 days 
of the payment. It was, therefore, not competent to the executing 
court to determine whether the payments had been made or not. 
The only course open to the plaintiff was that which he followed,. 
viz., to bring a suit for the amount. The fact that no application 
was made within 60 days, distinguishes the present case from 
Guruvayya v, Vudayappa; I. L. R., 18 M., 26 ; as the court then held 
‘that it was open to the plaintiff to seek relief in execution, it must 
be taken that the application was made within 60 days, though the 
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report does not expressly state this. In Ramayyan v. Srinivasa Periatambi - 
Pattar, Ib. 19 M., 230, the person relying on the adjustment was not Ddayan 
entitled to make an application under S. 258, O. P. C., within 60 Tallaya 
days from the date of the adjustment as against the person who > 
denied the adjustment, inasmuch ‘as the latter was not then an 

assignee, That decision cannot be taken to justify an enquiry into 

an alleged adjustment after the expiry of 90 days from the time 

when a party relying on the adjustment had become entitled to 

apply that adjustment should be recorded. . 


We must, therefore, dismiss the petition with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur Collins, Kt., Chief Justice, and Mr. 
Justice Shephard. ; 


Na i 
. Rangachariar ... = we _ Appellant > * (1st Respondent). 


epon data (Appellant and 
2nd Respondent). 


Limitation Act, Sch. ae Art. 179, (cl.) 4.- Application for attachment mazi in aid Raogachariar 


of execution. Ve 
Balarama- 
An application by a daka holder for a copy of the list of properties attached sami Ohetti. 


in previous execution proceedings is not an application to take a step in aid of 
execution within the meaning of cl. (4), Art: 179, Sch. ii of the Limitation Act, 
Kunhi v. Seshagiri, I. L. R., 5 Mad., 141, referred to. | 

Appeal under Ss. 2, 244 and 584, C. P. C., from the decree 
of the District Judge of Chingleput in A. S. No. 523 of 1896, 
reversing the decree of the District Munsif of Poonamalee in Exe- 
cution Petition No. 720 of 1896, in O. S. No. 472 of 1892. 


Balaramasami Chetti and others . aT 


An application to execute a decree. was made on the 21st June 
1892. The decree-holder subsequently died, and on the 25th 
January 1895, his representatives applied for a copy of the attach- 
ment list. On 14th August 1896, they again applied to execute the 
decree by sale of the properties already: attached. The District 
Munsif dismissed this application as barred by limitation. On appeal 

-the District Judge held that the application made on the 25th 
January 1895 for a copy of the attachment list was a step in aid of 





- #0. M, S. A. No, 59 of 1897. ` JOth December 1897. 
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Risngachariar execution and so reversed the order of the District Munsif. He 
Balarama- said :— # 
sami Chstti, “ The case nearest to the present one is Kunhi v. Seshagiri, I. L. Ri, 
5.M., 141.- There the decree-holder applied for a copy of a diary order, 
certifying that a copy of the Revenue Register was necessary, with a view 
of producing the copy of the order before the Revenue authorities and 
so getting his copy of the Revenue Register more promptly and without 
, objection. It is admitted that this application was not strictly necessary, 
but it was regarded’ asa step in aid, because it tended to secure more 
prompt disposal of the execution case. In the present case, the original 
decree-holder had died after attaching the judgment-debtor’s land, and 
his representatives in taking up the case had not the original paper 
and found it necessary to obtain a copy of the attachment order before 
they could draw up the application for sale under S. 287 of the Code in 
thé form required by the High Court rules.” ` 
The judgment-debtor then preferred this appeal to the High 
Qourt against-the decision of the District Judge. 
K. Krishnamachariar for appellant. | 
P. M. Sivagnana Mudaliar for respondents. ; 
“The Court delivered the following 
JUDGMENT :—We think this case is clearly distinguishable 
from Kunhi v. Seshagiri, I. L. R., 5 M., 141. We cannot see how 
a sh an application for a. list of attached property can be: said to be an 
application to take a step in aid of execution. , 
The appeal is allowed, and the District Munsif’s order restored 
with all costs. 








IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


‘Present :—Mr, Justice Subrahmania Aiyar and Mr. Justice 


Benson. 
Srinivasa Aiyangar Ses n. Appellant * (6th Defendant). 
a ih v 
Aiyathorai Pillai sts `... Respondent (Plaintiff). 
Srinivasa Appeal Civil Procedure Code, Ss. 2,244 and 310(A)—Mortgagee person whose immoy- 


Aiyangar able property has been sold. : 


Aiyathorai A and B who were joint owners of some property together mortgaged it to C. 
Pillai. G. then sued on the mortgage and got a decree against them both. After decree A 
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sold away his share of the property to B in consideration of the latter undertaking 
to pay the whole of the decree amount and executing to him a simple mortgage on 
the share so sold for the balance of the sale amount. Subsequent to this arangement, 
C executed his decree and purchased the entire property himself in execution. B 
then applied to the court to have the sale set aside under S. 810 (4), €. P. C. 


Held: that as B’s mortgage would be affected by the sale, he was a person 
whose immovable property had been sold within the meaning of S. 310 (A), C. P: Cy 
and that, consequently, he was.entitled to the benefit of that section, and that as the 
purchaser was the decree holder himeelf and the matter was one arising in executions 
the order passed between him and another party to the suit under 8. 810 (A) was 
appealable. 


\ Rakkal Chunder Bose v. Dwarka Nath Misser from I. L. R., 18 O., 846, referred to.. 


`, Appeal from.the order of the District Court of Tanjore, dated. 

14th August 1896, in C. M. A., No. 88 of 1896, presented against 

‘the order of the District Munsif’s Court at Tiruturaipundi in 
CO. M. P., No. 398 of 1896, in the matter of O. S. No. 157 of 1890. 


In execution of a mortgage decree passed in O. 5. 157 of 1890, 
on the file of the District Munsif’s Court of ‘Tirnturaipundi the 
mortgaged property was sold in execution and purchased by the 
decree-holder on 5th of February 1896. The 5th and the 6th defend- 
ants in the suit -were the mortgagors and owners-of the property and 
were liable to pay the decree’ amount in equal shares. After the 
passing of the decree in the said suit and before the sale, the 6th 
defendant transferred his half share in the property to the 5th, and 
in consideration thereof the 5th defendant undertook to pay the 
entire decree amount and executed a simple mortgage of the half 
share sold to him for the balance of the purchase money. Subse- 
quently, he colluded with the decree-holder and the latter executed 
his decree and in execution sold the mortgage property and himself 
purchased it, The 6th defendant then applied on the 5th March 
1896, under S. 310-A, C. P. O., to'set aside the-sale with this prayer 
in his petition: “ fam prepared to pay the amount due under the 
decree; I, therefore, request the Court to receive-the decree amonnt 


from me and to set aside the sale under S. 310-A, C. P. 0.” Both. 


the District Munsif and the District Judge ‘held that he, was not 
entitled to do so as he had sold away his share. He.then ae 
this appeal to the High Court. 


8. Gopalasami Aiyangar for appellant. 


_ Ve Krishnaswami Aiyar for respondent, 


Srinivasa 
Myang 


Aiyathorai 
“Pillai. 


Srinivasa 
‘Alyangar 
v 
Aiyathorai 
Pillai; 
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The Court delivered the following 


JUDGMENT :—We cannot accept the respondent’s contention 
that.no appeal lies in this case. The respondent before us, who is 
the purchaser, is the decree-holder. The question is one which 
arises in execution between him and the appellant before us who 
is also a party to the suit. Theorder, therefore, must be treated as 


one falling under S, 244, Code of Civil Procedure, and, therefore, 
appealable. 


It is next objected that the appellant before us being only a 


` mortgagee is not entitled to the benefit of S, 310- A, Code of Civil ` 


Venkata 
Krishnayya 
v 


Narasimham. 


Procedure. On the analogy of the decision in Rakhal Chunder 
Bose v. Dwarka Nath Misser, I. L. R., 18 C., 346, we think that - 
the appellant is an “owner of immovable property” within the 
meaning of §. 310-A, and as his mortgage was subject to the right 
of the respondent under the mortgage-decree in execution of which 
the sale took place, he would be affected by the sale, and should, 
therefore, be held entitled to ask for cancellation of the sale on mak- 
ing the payments prescribed by that section: Asmutunnissa Begam 
v. Ashruf Ali (Cf. I. L. R., 15 C. 488 at pp. 491 and 492). a 
We must, therefore, set aside the orders of the lower Courts 
and direct the petition to be restored to the file of the District 
Munsif and the appellant must be allowed to pay into court the. 


sum payable under S. 310-A, within a time to be fixed by the 


District Munsif, and of which, reasonable notice is to be given to 
both parties. Ifthe payment is made within the time fixed, the 
sale should be set aside, In default, the petition will stand dismissed 


“with costs throughout, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 
Present i—Mr. Justice Subrahmania ya and Mr, Justice - 


“Benson. | 
- Venkata Krishnayya ... sa Appellant * (Defendant), 
- ih | v: ` 
Narasimham ob oe Respondent (Plaintif). 


Civil Procedure Code, Ss. 310 (A) and 811—Withdrawal of application under S. 811— 
Compliance with S. 310 (A). 


A judgment-debtor whose immovable property had beén sold in ezccatioi 
applied under 8. 311, C. P. C., to set aside the sale. Immediately after and within 
sa AT ga A A E E a E Na NAN A 


* 0. M.S. A. No. 47 of 1897. . < . 9th December 1897. 
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the 30 days allowed by law, he applied also under 310 (A) depositing the amounts 
referred to in cl. (a) and (b) of that section. When the petitions were first called on 
for hearing, he withdrew the former and elected to proceed with the latter. 


Held: that he was entitled to do so as, under. the circumstances, the matter 
must be treated as if no application had been made under S. 311, C. P. C. 


Appeal from the order of the District Court of Godaveri in 
A. S.; No. 7 of 1896, reversing the order of the District Munsif of 
Nagan in M, P. No. 468 of 1896. 


In execution of the decree in O. S., No, 174 of 1894, on the 
file of District Munsif of Narasapur, some immovable property 
belonging to the judgment-debtor was sold on 22nd of January 
1896, and purchased by the decree-holder. On the 17th February 


Venkata 
Krishnayya 


v. 
Narasimham 


1896, the judgmént-debtor applied under S. 311, C. P. C, for setting on 


aside the sale on the ground of material irregularities in the conduct 
of the sale. While that petition was pending, he presented another 
application under S. 310 (A) on the 20th February 1896, depositing 
the amounts referred to in clauses (a) and (b) of that section, Objec- 
tion was taken by the decree-holder under the proviso to S. 310 (A) 
that both the petitions could not be permitted and the judgment- 
debtor in consequence withdrew. his petition under 8. 311, C. P. C., 

on the 25th March 1896. The petition under S. 310 (A) came on for 
hearing after this, and the District Munsif held that the withdrawal 
of the petition under S. 311 substantially satisfied the spirit of 


the proviso to S. 810 (A) and set aside the sale. On appeal, - 


however, the District Judge: reversed the Munsif’s decision. The 
judgment-debtor then preferred this appeal to the High Court. 


C. Ramachandra Rao Saheb and N. Subba Rao for appellant. 
Stephen Andy for respondent. ; 


The Court delivered the following. 

JUDGMENT :—The District Judge has made a mistake of fact 
-in stating that the application under 8. 310-A, Civil Procedure 
Code, was not made within 30 days of the sale. It was made on 
the 20th February, and not on the 22nd as erroneously supposed 


- by the District Judge, and was, therefore, within 80 ee of the . 


sale which was on the 22nd January. 


The District Judge has ‘also, we think, erred in holding that 
the District Munsif had no power to entertain the application 


r 


Venkata 
Krisbnayya 


Tara khan 
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under S. 310-A. Although a petition under S. 311, C. P. C., was 
pending when that under S. 310-A was put in, yet when the 
petitions were first called up for disposal, the petitioner was, at 
the instance of the other side, called upon to elect whether he will 


proceed with the petition under S. 810-A, or with that under S. 81l, 


Sankaralingèà 
Mudali 
v. 


‘Rathnasabe-' 


pathi Mudali. 
QO 


and he then.withdrew the latter. 


In these circumstances, we must treat the matter as if no 
application under S. 811 has been made. The policy of the section 
is to prevent a person who determines to impeach the sale under 
S. 311 from at the same time obtaining the benefit of the concession 
granted under S. 310-A. 


We: do not think that it was intended that a party who with- 
draws all objections under S. 811 (without having done more than 
merely file a petition under the section) should be debarred from 
claiming relief. under S. 310-A. 


We must,.therefore, set aside the order of the District, Judge 
and restore that of the District .Munsif with costs in this and in 


the lower appellate Court. 





` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present : Mr. Justice Subrahmania Aiyar and Mr. Justice 
Benson. 


Sankaralinga Mudali |... Appellant * (Plaintif). l 
v 
Rathnasabapathi Mudali and Respondents (Oounter-petitioner 
another. Les and his representative). 


Civil Procédure Code, Ss. 80, 101, 108, 588—Ex parte decree, effect of setting aside— 
Summons, serving of--Summons, when affixable to the outer door. 


After he was declared ep parte, the defendant in œ suit applied under S. 101, . 
Civil Procedure Code, to be heard in answer to the suit. The application was rejected 
and a decree cw parte was passed against | him. He then applied under S. 108, C. P. C., 
to set aside the ea par te decree, and this was also refused. Against this latter order, 
Ho preferred an appeal under S. 588, C. P. c. 
et 


#0, M, A. No. 6 of 1897.. © 00L ‘16th December 1897. 
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Held: that notwithstanding the dismissal of his aa under S. 101, Sankaralinga 


; Mudal; 
C. P .C., the defendant was entitled to apply under 8.108, Ù. P, C., to set aside the a 
-ev parte decree; 3 and f $ Rathnasaba- 
i pathi Mudali. 


that the effect of setting aside the ew parte decree under 8. 108, C. P. 0., was to 
nullify the order that had been passed under S. 101, C. P. C., so as to allow the 
defendant to appear and defend the suit. 


| If in the course of serving a summons to. the defendant in 8 suit, the serving 
officer receives information that leads him to think that the defendant is only tempo- 
rarily absent, he must wait and effect a personal service. But if it be otherwise and 
if there be no person who can be served in the absence of the defendant, there is 
nothing improper in the officer’s affixing a copy of the summons to the outer door of 
' the defendani’s residence. 


Bhomshetti v. Umabai, I. L. R., 21 B. 223, ried to. 


Appeal from the order of the District: Court of North Arcot 
on M. P., No. 120 of 1895. 


In O. S. No.42 of 1892, on the file of the District Court of 
North Arcot, the defendants who were found to have been duly 
served were declared ew parte. After this order the defendants 
appeared and applied under §.j101, to have the order set aside on 
the ground that they had been temporarily absent at Ranipet and ` 
that the summons had not been duly served on them. ‘The appli- 
cation was rejected and a decree ew parte was passed against them. 
They then applied under S. 108, C. P. C., to set aside the ex parte 
decree. The District Judge after enquiry held that there was a 
proper service on them and that they had not sufficient cause for - 
not appearing on the day fixed for hearing and rejected the applica- 
tion. The defendants then preferred thig, ‘appeal under S. 588, 
C. P. C. 


V. Krishnaswami Aiyar for appellant. 


The Oficiating Advocate-General (V. Bhashyam diyangar) and 
S. Gopalasami Aiyangar for respondent. 


The Court delivered the following 


JUDGMENT :—The Advocate-General raises’a preliminary 
objection to the effect that inasmuch as an order was passed 
against the 2nd defendant (appellant) under S. 101, Civil Proce- 
durg Code, and as no appeal was made against the ex parte decree 
go as to enable the appellant to impeach that order, the appellant 


Jankaralinga 
Mudali 


Rathnasaba- 
pathi Mudali. 


a 
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was not entitled to. make an application under S. 108, raising the 
same question as had been already decided against him under 
S. 101, nor should he be now allowed to appeal against the order 


made against him under S. 108. > 


This contention, at first sight, may seem to be reasonable, but 
having-regard to the very wide words “in any case” used in S. 108, 
we are unable to hold that the defendant was not entitled to make 
an application under S. 108, That being so, he was under S. 588 
entitled to prefer the present appeal. Nor can we agree with the 
Advocate-General’s contention that even if an appeal lie and the 
ex parte decree is set aside, the proceedings will be futile, inasmuch ` 
as the order passed under S. 101 could not be interfered with in 
an appeal like the present. We think that, if under S. 108 an ex 
parte decree is set aside, this necessarily carries with it a reversal 
of any order previously made under S. 101 refusing to allow the 
party to appear and defend the suit. To hold otherwise would lead 
to an absurdity. - 


Turning now to the merits, the question whether the serving 
officer “ cannot find ” the defendan within the meaning of S, 80, is 
one which must be determined with reference to the circumstances 
of each case. If the information given to the serving officer leads | 
him to think that the defendant is only to be absent for a short 
time, it may well be that the serving officer should, if possible, 


_ wait and endeavour to effect personal service, Bhomshetti v. Umabai, 


I. L. R., 21 B., 223. Otherwise, and-if there is no person who can 
be served in the absence of the defendant, we see nothing improper 
in the serving officer affixing the summons to the outer-door of the 
defendant’s ordinary residence. In the present case, the serving 
officer’s return shows that, according to the information given to 
him, therewas no prospect of his being able to serve the appellant 
personally within a reasonable time. He was, therefore, justified in 
affixing the summons to the door of the house, and the District 
Judge was justified in accepting it as a sufficient service. 





peer ad 
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IN THE HIGH COURT OF JUDICATURE: AT MADRAS, ce 


Present : i—Mr. Justice Boddam. 


Chidambara Nadar and another ... ` Petitioners* (Defendants) 


v. r 4 kah 


Srinivasa Aiyangar . .. Respondent (Plaintif) 


Specific performance—Separate suits for damages—Deposlt, return of—Civil Pro- Qhidambara 
cedure Code, Ss, 13, 43—Limitation. 5 Nadar 


The plaintiff entered into a contract for the purchase of lands from the defend- EE 


ants and made a deposit, of Rs, 165, with them as part of the price consideration for Aiyangars 
tho sale. Subsequently, the defendants refused to perforin the contract; and the 


‘plaintif brought a suit for specific performance in which, however, he failed. He 


now sued more than three years from the date of the former suit for the return of 
the deposit. 7 

` Held: that the plaintiff ought to have sought for this relief in the previous suit 
for specific. performanée and that the ‘present suit was barred (by 8. 43, Oivil Pro- 
cedure Code); and 


that time began to run against-the plaintiff for the recovery of the deposit 
from the time when he firet sought to enforce his right: by bringing his action for 
specific performance and that the present suit was barred by limitation. 


Civil revision petition from.the-decree of the District Court of 


| ‘Trichinopoly i in S. C, No. 22 of 1897. 


The plaintiff sued to recover Rs. 165 paid to defendants as 


. part price of land agreed to be purchased by the former. The ' 


defendants refused to perform their part of the contract, and the 


plaintiff consequently sued them for specific performance, but failed 
in the suit. He now sued for the recovery of his deposit money. 
The defendants contended that the suit was barred under S. 43, > . 


; Civil Procedure Code, and that the cause of action for the plaintiff 


arose when he sued for specific performance more than three years 
previous to the present suit, and that, consequently, the suit was 
barred by limitation. The District Judge ruled against the defend- 
ants on both the points and decreed the plaintif’s suit. On the 
question of limitation he said :— 


“Nor is the suit barred by limitation. The Article to be applied is, 
1 think, Art. 97 of the second schedule, and ‘the consideration failed 
when the Court finally refused to enforce the specific performance. The 


` final refusal was-by the High Court on appeal on 5th March, 1896. 
i a Io 


aa aaa aana aana 
#C. R, P..No, 857 of 1897. ' Pa 24th February 1898, Vos 


) a oig 
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Chidambara (A, 8. ‘99 of 1895) and fron ikat date, I think limitation runs- (Bassu 


Padar 


Srinivasa. - 
Alyangar. 


Kuar v. Dhum Singh, I. L. R., 11 A., 47).” 7 
The defendants then preferred this revision petition to the . 


High Court. 


V. Krishnaswami Atyar for P. R. Sundara Aiyar for petitioners, 

` P; S. Sivaswami Aiyar and V. R. Ponnusami Aiyangar for 
respondent, l l 
l The Court delivered-the following | 
i _ JUDGMENT :—The District Judge is wrong. The plaintifs i 
present claim for repayment of the deposit money forms part of the ~. 
damages he might and should have claimed alternatively in his 
action for specific performance. Even if this were not so, the 7 
plaintiff's action is barred; for the statute begins to run from the 
time when the plaintiff first sought to enforce his. right by bringing 


- his action for specific performance. The money was then repay- 


Kanaran 


v. 
Kuttooly. 


able at once if the plaintiff was not entitled to a decree for specific 
performatice, and in that very action he could have recovered it. 
The general rul6 is. that every suit speaks from the date of plaint | 
and not from the date of the decree though there may be cases (of 
which this certainly is not-one) in which limitation may begin to 
run from the.date of the decree and not the plaint (Bassu Kuar 
v. Dhum Singh, I. L. R., 11 A., 47). The decree of the District 
Judge is reversed and the plaintif’s suit is dismissed with “ “costa: 
throughout. | : 


IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Subrahmania Aiyar and Mr. J nstics 
Davies. 
Kanaran and another iai has Appellants * (Respondents) 


Kuttooly and another ... l .... Respondents (Defendants). 


` Mortgagor and Mortgagee—Equity of redemption, fetter on, invalidity of Contract 
to sell mortgaged property in case of-failure to redeem, 

A contract between the mortgagor and mortgagee of immovenblé property; 

entered into at the time of the execution of the mortgage, to the effect that the 


Ta §, A, No. 88 of 1897 14th September 1897, 


tat ari.) mi adhnni TA jona stows: 7 68 


.< 


mortgaged SEIE is to ‘be sold to the saeka in. case of default of payment 
of the ‘mortgage money at the time fixed'for it in the ianh deed ik invalid 
and cannot be enforced. - 


Second pial from the dogen of _the District Gout _of 


N. Malabar in A. 8. No, 182 of 1896, affirming the decree of the 


Court of the District Munsif of Quilandy in O, 5, No. 1 of 1895. 


This Was a suit to redeeii mor tgaged property. The 1st 
plaintiff inortgaged with possession certain buildings to the defens 
dants in 1882. Tho mortgage deed stipulated that, in default of 
payment of the mortgage money in 8 years, tlie mortgagor was .to 
sèh the mortgaged property Lo tle niortgagee, Among other pleas, 


„the defendants contended that the -aproemeiit tö sell was binding ` 
on the plaintiff and that the suit ought to be dismisséd. The Coiirts- 


below dismisséd the ‘plaintiff's suit. The plaintiffs then pistemdd 
this second appeal. 

“A. Narayanan Nambiar and T. V. Narayanan Nambiar fot 
appellants, 


V. Ryru Nambiar for 1st See 


The Court delivered the following 


JUDGMENT :—The most important question in the case is 
whetlie¥ the agreement in the mortgage,. exhibit 1, to sell the 
mortgaged property to the mortgagee in default of payment of the 
mortgagé money is binding upon -the mortgagor. Neither of the 
Courts below has considered this question. They have proceeded 
to deal with the agreement. of sale as if it were valid: On the 
question as to its validity we. have no hesitation in ‘holding 
against it. 


It is the policy of the law that the right of oad ina 
mortgagor shall not ‘be fettered or clogged in any manner of to 


any extent by an agreement betweéni mortgagor and mortgaged, ` 


` saying such transactions between the parties as would operate as an 

extinguishment of the right’(See Proviso to S. 60 of tho Transs 
fer of Property Act): A “transaction: to ‘have. this effect must 
naturally be ore eéritered iñto after the morgage (Sd Perayyà 
v. Venkata, I. L. R., 11 M., 408). 


_ ‘The present case is- no doubt- not- governed by: the terms of. 
the Transfer of Property Act, the mortgage being prior to it; ‘but 


Kanari 


Y, 
- Kittooly, 


Kanaran 


v, 
Kuttooly. 
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at the date of the mortgage, the law was ‘substantially the same. 


Since 1858, the principles applicable to mortgages inthis Presi- 


dency are those administered by the Courts of Equity in England ; 
according to which, agreements derogating from: the right of 
redemption are treated as unenforceable. This principle is most 


- strongly illustrated in the case of mortgages by conditional sale 


Lakshmana 
Ayar 


Srinivasa 
Aiyar. 


where the condition is held by the Courts to -be inoperative. For 
other instances of the application of the principle, it is sufficient to 
refer to the cases of Mahomed Muse v. Jijibhai Bhagvan, I. L. R., 

9 B., 524, and Sayad Abdul Hak v. Gulam Jilami, Ib. 20 B., 677, and 
to two recent English cases—Field v. Hopkins, 44 Ch. Div. 524, . 
and Salt v. Marquess of Northampton, 92 A.C. 1. In this case the oor 
effect of the agreement was practically to deprive the mortgagor 
of the right to redeem after three years. The agreement must, 
therefore, be held to be invalid, and the defendants’ contention that 
the plaintiffs are precluded by the above agreement from seeking 
to redeem fails. It becomes unnecessary to consider the other 
objections taken to the validity cf that agreement. l 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Sir Arthur J. H. Collins, Kt., Chief Justice, and Mr. 
Justice Subrahmania Aiyar. 


Lakshmana Aiyar .. Appellant * (2nd Defendant) 


Srinivasa Aga sine Sn (Plaintif) 


Hindu Law—Son’ s liability to pay father 8 debt, when—Limitation Act, XV of 1877, 


< sch, ii, Art. 182—Attachment creates a charge. 


A money decree was obtained against a Hindu in the year 1882 for the pay- 
ment ofa debt due by him which was neither immoral nor illegal, During his 
life-time, all his family property, including the shares of his sons was attached. He 
died in 1884, and in 1891 one of his sons put ina claim to the court executing the, 
decree and got his share of the family property excluded from attachment. In 
a suit brought by the attaching creditor in 1892 to realise the decree debt from- 
the son: $ 


#5. A. No. 1802 of 1896. par i 18th January 1898, 
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Held, that the attachment of the son’s-share during the father’s life-time 
created a charge on such share i in favor of the attaching: -creditor ; 


that the right to enforce such a charge arises on the date of the father’s 
death within 12 years, from which date the charge could be enforced under Art. 
182, sch, ii of the Limitation Act; and 


that, consequently, the plaintiff's suit was not barred by limitation. 


Second appeal from the decree of the Subordinate J udge’s 
Court of Tinnevelly in A. S. No. 262 of 1894, affirming the decree 
of the Additional District Munsif of Tinnevelly in O. 5. No. 274 of 
1893: 


8. shunned a ETEN against A, a Hindu, in 1882. The debt 
.- for which the decree was obtained was a personal debt of A, and was 
neither illegal nor immoral. The family property of A, including 
the shares of his sons, was attached in execution of the decree dur- 
ing his life-time, and pending execution he died in 1884. In 1891, 
one of A’s sons put in a claim petition and got his share of the 
family property released from the attachment. -S, the original 
decree-holder, had in the meantime transferred the decree to the 
plaintiff who instituted this suit in 1892 to recover the decree debt 
from the son. The Courts below decreed the plaintiff’s suit. The 
son then preferred this second appeal to the High Court. 


"VI, C. Desikachariar for appellant. 
È. Sivarama Aiyar for respondent. 


The Court delivered the following 


JUDGMENT :—The only point urged on behalf of the appellant 
(the 2nd defendant) was that the respondent’s (the plaintiff’s) right 
to proceed against the property in question in the hands -of the 
appellant for the debt due under the decree obtained against the 
` deceased father of the appellant had, at the time of the institution 
of the suit, become barred by limitation, The lower appellate 
Court held that it had not become barred, and that conclusion is 
clearly right. : 


No doubt, the decree against the father was for money only. 
But during the father’s life-time an attachment in execution of the 
decree was made. The attachment was not of the father’s share 
alone, but of the whole property ; and,. as the debt for which the 
decree was passed is not shown to have been incurred for an illegal 


Lakshmana 
Alvar 


Srinivasa 
Aiyar. 
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‘Aiyar 
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Aiyar. 
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Ramajogi- 
garu. 
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or immoral purpose, the respondent was entitled to attach the whole 
property for the debt. The effect of the attachment was to create 
as against the appellant a lien or charge in respect of thé debt upon 
the whole property. This lien, the respondent can enforce under 
Art. 182 of the Limitation Act as against the appellant at any time 
within 12 years from the date of the father’s death, since the decree 
amount must, in so far as the appellant is concerned, be deemed. 
t6 have become die on the date the father died. The preserit suit 
was instituted within 12 years from that date. The contention for 
the appellant fails, and the second appeal is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr: Justice Subrahmania Aiya¥ and Mr, J ustice 
Benson. 


5. 


Lakshminarayana Wa. eee Kaanan (Plaimtif]) 
Raniajogigarti and others ... 45 Respondents (Defendants): 


Stamp Actř I of 1879, S: 34; Sch. I, Art. I, el. 5 (c)—Letter containing statement of 
agreement not acknowledgment—Admissioni -of documents, once made, final. 


A partnership was formed on the 8th October 1885, for a term of 3 years for the 
purpose of carrying on trade i in salt. K. L., one of the partners, sued the other part- 
ners for his share of the profits on the 23rd June; 1892." After thé dissolution of the 
partnership in 1888, disputes arose between K. L., aud the defendants as to the exact 
share of K. L., in the partnership business, and the matier was decided on a com- 
pfomiise. On the 26th June 1889, the deferdants wrote a letter tó K. L.,in which 
they-roferred to this compromise and accepted it and then gave him an approximate 
antount.of the profits standing to his credit. K. L. relied on this letter which was. 
unstamped for’ saving his suit from the bar of limitation. The letter was admitted 
in evidence by the first Oourt without payment of stamp duty or any penalty. 

Held: that the letter did not amount to an acknowledgment of any debt, but 
amounted to an agreement falling under Art: 5, Clause (c), Sch. I, Stump Act; and 

that inasmuch as it had been admitted without payment of stamip duty and 
penalty, it could not afterwards, at any stage in the suit, be rejected as inadmissibia 
in evidence. 7 pt 
_-Ramasami Chetti, v. Ramasami Chetti, 1. 1. L. R., 6 xi, 220, >) 
‘Khoob ball v. Jungle Singh... uuu p 30, 787, | 
Devachand v. Hirachand Kamaraj .«  „ 13B., 449, 
Shiddappa v. Irava e ne vep | s 18B; 737, J 


| # S.A No, 1264 of 1895, "80th March 1897, 


followed. 
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« Second appeal from the decree of the District Court of Ganjam 
in A, S. No, 158 of 1893, reversing the decree of the Court of the 
District Munsif of Chicacole i in 0.8. No, 848 of 1892. 


K. L. had entered into a partnership with the defendants on 
the 8th October, 1835, for the purpose of: carrying on trade in salt 
for a term of three years. After the dissolution of the partner- 
` ship in 1888, disputes arose in the business-as to the exact share 

of K. L., and it was finally settled on a emprona to he ath 
share, 


Referring to this’ compromise ans in reply to a letter from 
'K, L, the. defendants had written the following letter to him on 


“The letter written by you on the 24th instant, to the effect that you 
agreed to one-fourteenth share as settled by Kattamuri Potanna Garu in 
regard to tho disputes about arrangement of shares continued between 
you and us in Navupada Sali Manufacture business, and that accounts 
should be prepared and sent in that manner, was received and the con- 
tents thereof were understood. i 


. You brought and showed a copy of the agreement saying that it was 
entered into betweén Nalam Virayya Garu and Poosarla Peda Sam- 
manna Garu in Nayupada regarding this transaction and showing that 
you. were concerned as sub-sharer. 


The dispute which you raised saying that you wanted higher share ia 
not such that can be settled. But; as you have come to terms smoothly 
that you haye agreed to the one-fourteenth share as per settlement effected 
by ‘Katamuri Pottanna Garu as mediator, we too have agreed to it. 


On striking balance of your accounts in respect of the said one- 
fourteenth share, the following figures are arrived at including the capital 


laid out by you:—Advances made by you from- time to time—Rs. 1,175.”. 


K L. instituted the present ‘suit for, Rs. 2,500, after giving 


credit to sums received: against the defendants on the ‘28rd June, 


1892. The Munsif admitted the above letter in evidence althongh it 
was unstamped, without the payment of any stamp duty or penalty 
and decreed the plaintiff’s suit. On appeal, the District Judge 
held that.the letter amounted to an acknowledgnient within Art. I, 


Lakshmi- 

narayenn 

Rama jagi: 
garu, 


Lakshmi- 


| harayang 
v 


Ramajogi- 
garu, 
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Sch. I of the Stamp Act and was inadmissible in evidence. He, 
therefore, rejected it and dismissed the plaintiff’s suit, The plaintiff 
then preferred this Berend appeal. 


c. R. Dadia hira Aiyar for appellants. 
H. G. Wedderburn and E. Venkatarama Sarma for respondents. 


The Court delivered the following 


JUDGMENT :—We do not consider that Exhibit A is an 
instrument chargeable with stamp duty of one anna under Art. 1, 
Sch. I of the General Stamp Act (I of 1897). | 


Tt is a letter setting forth the terms of compromise arranged 
between ‘the parties with regard to the dispute between them 
regarding the plaintiff's share in the partnership business. There 
is no doubt an approximate statement of the value of that share, 
but this does not make it an acknowledgment intended to be used 
as evidence of the debt so as to fall within the article. When read 
with the létter to which it is a reply, ib must, in our opinion, be 
treated as an agreement not otherwise provided for by the Stamp 
Act, and it was, therefore, chargeable with a duty of eight annas 
under Article I,cl. 5 (c).of Schedule I. As, however, it was admitted in 
evidence by the District Munsif without payment of stamp duty and . 
pénalty, the District Judge in appeal was precluded by S. 34 of the 
Stamp Act from-rejecting itas inadmissible. This has been repeat- 
edly decided by all the High Courts. (Ramasami Chetti v. Rama- 
sami Chetti, I.L.R., 5 M., 220; Khoob Lall v. Jungle Singh, Ib. 3 C., 
787 ; Devachand v. Hirachand Kamaraj, Ib. 13 B., 449 ; Shiddat. 
Seana; Ib. 18 B., 787). 


cen dn thsiestove, onnie the Diro Vado ald thas 
the claim was barred by limitation, fails. 7 


We must, therefore, set aside his decree and remand the 
appeal for disposal on the merits and in accordance with law. 
Costs in this second appeal to be paid by the Tenpondenta: in 
this Court. 
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` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
FULL BENCH. 


ee :—Mr. Justice Shephard, Mr..J ustice Subrahmania Aiyar, 
Mr. Justice Davies, and Mr. Justice Boddam. 


Marudamuthu Nadan and others ... Appellants * (Plaintiffs) 


Us 
Srinivasa Pillai and others we Respondents (Defendants). 
- Hindu law—Widow’s estate, alienation of—Consent by nearest reversioner gt tho time Maruda- 
of sale. muthu Nadan 
: Va 


A Hindu widow transferred part of the property which she had inherited from Srinivasa 
her husband to a stranger with the consent of the then hearest reversioner toher Pillai. 
estate. Subsequently, the reversioner died, and after him, the widow. In a suit by ` 
persons who were the nearest reversioners at the time of the widow’s death to re- 


cover the property alienated by her: 
Held, that the alienation was not, under the circumstances stated, binding on 
them and that they were entitled to recover the same. 


Obiter :—Under the Hindu law a female holding a qualified heritage ‘oan validly 
surrender her estate to the-then immediate reversioner so as to enable him to take 
and hold the estate absolutely as if the succession had opened to him by the natural or 
civil death of the qualified owner; but to effect this it is necessary that she should 
absolutely and unconditionally surrender the entire inheritance. Behari Lal v. Madho 
Lal, I. L. R., 19 C., 241, followed. ` Í 


Second appeal from the decree of the District Court of Tanjore 
in A. S: No..537 of 1894, affirming the decree of the Court of the 
District Munsif of Tanjore in O. S. No. 680 of 1892, 


The facts of the case appear sufficiently from the order of refer- 
ence to the Full Bench. 
This second appeal coming on for hearing before a Division 


Bench. consisting of Mr. Justice Subrahmania Aiyar and Mr. Justice 
Benson, on Friday, the 2nd Apr 1897, their Lordships made the 


following 


ORDER OF REFERENCE TO THE FULL BENCH. 

A Hindu widow having sold a portion of the property inhe- 
rited by her from her husband, the plaintiffs, as reversioners, 
impeach the sale and sue to recover possession of the property. 
The finding of both the Courts is that the-sale was not made for a 

#9, A. No. 287 of 1896. i . 14th December 1897. 
B 


Maruda- 


muthu Nadan . 


2. 
Srinivasa 
Pillai. 
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necessity rendering it binding upon the reversioners as a sale. -It 
is, however, contended before us that the consent of the then 
nearest reversioner, Kolandavelu Nadan, renders the sale binding 
upon the present plaintiffs, who were the reversioners entitled to 
the estate at the time the succession. opened. The Ist and 2nd 
plaintiffs, but not the 8rd plaintiff, were, it is to be observed, in 
existence at the time of the sale. | 


- The authorities bearing upon the question involved in the 
plaintiffs’ (appellants’) contention are not easily reconcilable, and 


. the question itself is of considerable general importance. 


_ We resolve, therofore, to refer for the decision of a Full Bench 
the following question, viz. :— 


Whether the assent of the said Kolandavelu Nadan renders 
the sale binding upon all or any, and, if so, which of the plaintiffs ? 
P. 8. Sivaswami Aiyar for appellants. 
„C. R. Pattabhirama Aiyar for respondents. 
~ Their Lordships expressed the following 


OPINIONS :—Shephard, J.—In considering the question 
referred by the Division Bench, I think we may safely start from 
the position assumed by the Judicial Committee in Behari Lal v. 
Madho Lal (I. L. R., 19 C., 241), namely, “that, according to 


-Hindu Law, the widow can accelerate the estate of the heir by 


conveying absolutely and destroying her life-estate.’ Whether 
the power thus conceded to the widow in Bengal should be allowed 
to her in this Presidency, where there is no such current of deci- 
sions as there isin the other Presidency, is a matter which it is 
not necessary to consider. The observation of the Judicial Com- 
mittee is a strong authority for the proposition that if the next 
reversioner’s consent by: itself is to validate the widow’s convey- ` 
ance, that conveyance must be absolute having the effect of 
destroying the widow’s estate altogether. In the case cited the 
grantee was at the date of the grant the apparent reversionary heir 
éntitled to take on the death of the grantor, and the conveyance, 
though it seems to have comprised all the property, fell far short 
of amounting to an absolute surrender of her estate. It was argued. 
that the case of alienations to strangers stood on a different footing 
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and that the consent, of the apparent reversionary heir could take . Maruda. 
the part of legal necessity for the alienation so as to make it bind- me Sedah 
ing on the eventual heir. Ido not think the dicta cited support ee 
this contention (The -Collector of Masulipatam v. Oavaly Vencata ~~ 
Narrainapah, 8 M. I. A., 551; Raj Lukhee v. Gokool Ohunder, Ib. 13, 

209). The consent of the peversionary heir may afford evidence of 

a legal necessity justifying the widow’s alienation, but apart from 

that, its efficacy is no other than that recognized in Behari Lal v. 
Madho Lal. It was further contended that the rule laid down by 

the Judicial Committee would be satisfied if the widow surrendered 
absolutely her entire interest in a‘particular part of the inheritance 

and that an alienation of that part might, therefore, be valid, not- 
withstanding that other property, being part of the inheritance, 
remained in her hands. The reasons for the rule show that this 
cannot have been the meaning of the Judicial Committee. The 
condition that the widow must surrender the whole inheritance if 

she desires to make a valid conveyance, must infallibly operate as 

a check on the frequency of such conveyances,—whereas it would 
practically be no check at all to require her to divest herself com- 
pletely of her interest in some part only of the inheritance. 


I think we may fairly assume that'the Judicial Committee, when 
making the observation cited, had before them the judgment of 
the Full Bench in Nobokishore Sarma Roy v. Hari Nath Sarma Roy, 
I. L. R., 10 C., 1102; and that, as I gather from the report, was a 
case in which the whole inheritance had been alienated by the widow 
(see particularly per Garth, C.J. p. 1108, and per Mitter, J., p.1110). 


Tam. of opinion that the question referred to us should be 
answered in the appellants’ favour, 


Davies, J.—I concur in the judgment of Shephard, J. 
Boddam. J.—I agree. 


Subrahmania Aiyar, J.—I am of the same opinion, I think 
it unnecessary to go into the- question- whether. the Hindu Law 
according to the texts or the commentaries lends support to the 
doctrine’ that a female holding a qualified estate can validly 
surrender such an estate so as to entitle the then immediate rever- 
sioner to enter upon the inheritance and to hold it absolutely as if 

“the succession had opened by the natural or civil death of the 
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- Maruda- qualified owner. Though there has been no course of decisions on 
aia Nadan the point in this Presidency as in Bengal, yet instances have 
‘Srinivasa occurred which shew that parties have acted upon the view that 
such surrenders are valid in these parts as well. This appears 
even from some of the cases which have come before the courts, 
‘Since there is nothing in the. doctrine itself which makes it less 
suited to the community in this Presidency than to the community 
in Bengal, it is not surprising that the Calcutta rulings have in 
- practice been followed in this Presidency also. In such circum- 
stances, the rule, as stated by the Judicial Committee in Behari Lal 
‘vy, Madho Lal, (1. L. R., 19 C., 241) should, I think, be taken to be 
a rule applicable to this Presidency too, subject no doubt to the 
~ restriction pointed out by their Lordships, viz., that the surrender 
should be absolute and complete and that the whole limited estate 
should be withdrawn—a restriction that would guard against the 
injurious results which would follow if the rule were not so qualified. 
As, however, in the present instance the alienation by the widow 
was of but a part of the estate, the case must be held not to fall 
within the rule stated above. 


The answer to the question referred, in my Sabin, therefore, 
is that the assent of Kolandavelu Nadan does not render the sale 
binding upon any of the plaintiffs. 


This second appeal coming on this day * for final hearing, the 
Division Bench delivered the following 


JUDGMENT :—In accordance with the judgment of the Full 
Bench we must hold that the alienation is not binding on the 
plaintifts. 


` In the result, we set aside the decrees of the Courts below and give 
judpment for plaintiffs for possession of the land sued for on their 
paying Rs. 230 within three months from this date, failing which the 
stit will stand dismissed with costs throughout. If the payment is. 
duly made, each party will bear their own costs throughout. 


= 81st Janutiry 1898, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr, Justice Subrahmania Aiyar and Mr, Justice 
Davies. l = l 


Municipal Council of Srivilliputtur sce Pe ... Petitioner.* 
l v. 
Chinnaboothanayagam Pillai ... 


District Municipalities Act, IV of 1884,- S. 53—Professional tax—Exercise of profession, Munioipal 
meaning of. Council of 
Srivilliputtar 

v 


... Respondent. 


A contractor whose permanent place of residence was within the municipal limits 
of Srivilliputtur entered into a contract with the Department of Public Works whose Ohinna- 
office was also situated within the said municipal limits for the purpose of carryiig —_ bootha- 
on some works outside the Municipality. The contract was executed within the nayagam 
town, instructions to the contract were given him there, and money was to be Pillai. 
paid him only there. But the works were executed outside the Municipality and the 
contractor for that purpose lived temporarily at the place where the work was being 
‘carried on. 

Held: that, under those circumstances, the contractor ezercised his profession 
within the Municipality within the meaifing of 8, 53, Madras Act, LV of 1884, and was, 
therefore, liable to be taxed. 

Ramasami Ayyar v. Municipal Council of Salem, I. L. R., 18 M., 183, referred to. 

Civil revision petition from the decree of the District Munsif 


of Srivilliputtur in S. ©, No. 167 of 1897. 


This was a suit to recover Rs. 12-8-0, being the amount of profes- 
sional tax illegally levied from the plaintiff by the defendant on the 
22nd August 1896, for the half year ending 30th September 1896. 
The plaintiff, a contractor living permanently in Srivilliputtur, en- 
tered into a contract with the Public Works Department, whose 
office was also within the municipal limits, for ‘the purpose of carry- 
ing on some work outside the Municipality. The contract was 
entered at that office, instructions for the works were given to the 
contractor there, and the money was to he paid him then., The 
Municipal -Council of Srivilliputtur levied him a profession tax from . 
the contractor who thereupon filed the present suit to recover the 
money collected from him on the ground that ‘he was not one of 
those liable to be taxed under S, 53 of District Municipalities Act. 
The District Munsif decreed the suit and the Municipal Council 
thereon preferred this revision petition to the High Court. 


V. 0. Desikachariar for petitioner, & 
R. A. Krishnaswami Aiyar for respondent. 7 
" . 60. R, P, No, 829 of 1897, 11th February 1898. 


G ` 
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Municipal The Court delivered the following 
Council of ` ` 


ap aca JUDGMENT :—Most of the dealings that the contractor (res- 
“ Chinna- pondent) had with the Department of Public Works in connection 
ee with his contracts took place in the Division Office of Srivilliputtur. 
Pillai. The contract was executed there, instructions regarding the execu- 
tion of works, the subject of the contract, were given him there, and 
payments on account of the contract were made to him there. 
Notwithstanding that the actual work was done outside municipal | 
limits, the contractor was in the circumstances stated above clearly 
exercising his profession in the town. His case is analogous to` 
that of the pleader in Ramasami Ayyar. v. Municipal Council of 
Salem, I. L. R., 18 M., 188. 


The respondent was, therefore, liable to be taxed, and in reversal 
of the lower Court’s decree, we dismiss his suit with costs throughout. 

In the view of our finding that the respondent “exercised” 
his profession in the municipal limits and is, therefore, liable to the 
‘tax, it becomes unnecessary to consider whether the Court had 
jurisdiction to entertain the action, ~ 


` IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present:—Sir Arthur J. H. Collins, Ki., Chief Justice, and 
Mr. Justice Benson. 


Ramakisoor Doss ... © a.. Appellant * (8rd Defendant) 
4 Oe ot 
Sreerangacharlu and another Respondents (Plaintiffs). 
Ramakisoor Civil Procedure Code, Ss. 2, 54, 876, 588—Suit, withdrawal of—Appeal from order 
Doss allowing withdrawal of suit and costs. . 
Sresratigä- . The plaintiff in & suit applied to the Court for permission to withdraw it with 
charlu, liberty to bring a fresh suit in respect of the subject matter and the conrt allowed 


‘the withdrawal, passing an order directing the plaintiff’s costs to be paid out of cer- 
tain funds of which the defendant was trustee. The defendant appealed objecting 
to the award of costs. ; 


Held: that the order of the Court as to costs was not a decree within the mean- 
_ing of S. 2, O. P. C., and not being an pores mentioned in S. 588, O. P. C., was not 
appealable. 


Appeal from the order of the District Court of North Arak 
dated the 28th day of August 1896, passed on O. M. P. No. 349 oF 
1896, in the matier of O. 8. No. 3 of 1892. 


CE A, A.O; No. 158 of 1897, i 17th January 1898, 


ra 
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The plaintiffs sued under S. 14 of Act XX of 1869 to dismiss 
B. D. from the office of Mahant of a devastanom and to declare the 
validity of the appointment of M. D. to the office. Subsequent to 


Ramalkisoor 
Doss . 
De 
Sree? 
lu. 


the institution of the suit, M. D.-died, and K. D. was appointed to ‘ 


‘the office and brought on the record. The plaintiffs then applied 
to withdraw the suit under S. 373, C: P. C. The District Judge 
allowed the withdrawal, and in. virtue of the power given him by 
S. 18 of Act XX of 1863,. ordered that the costs of the plaintiffs 
be paid out of the funds of the.devastanom. K. D. then pre- 
ferred this appeal to the High Court. 


The Officiating Advocate-Ceneral (YV. Bhashyam Aiyangar), 
E. Shadagopachariar and 8. Gopalasami Aiyangar for appellant. 


P. R. Sundara Aiyar for respondents. 
The Court delivered the following 


JUDGMENT :—The order of the District Judge as to costs is 
not a “decree” within-the definition of that word in S. 2, Civil 
Procedure Code, nor is the order one of those enumerated in S. 
588, Civil Procedure Code, as subject to appeal..No appeal, there- 
fore, lies (Jogodindro Nath y. Sarut Sunduri Debi, I. L. R., 18 C., 
322). We dismiss the petition with costs. 








: IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 
Benson. 


‘Rathnamaiyar see ‘+. Appellant *. (Petitioner) 

: ; o ; 
Kristna Dos Vitál Dos ae Respondent (Counter-petitioner). 
i Limitation Act, XV of 1877, S. 7, Sch. ii; Art. 165.—Application by minor through next 
friend. 


Art. 165, Sch. ii, Limitation Act, is applicable not only to strangers but also to 
persons who are parties to, and bound by, the decree in execution of which the appli- 
cation is put in.. pS 

The word “ application ” in'S. 7 of the Limitation Act includes an application to 
execute a decree, as well as an application relating -to a:matter arising in execution 
of a deoree. 


*'C, M. 8. A. No. 46 of 189, ~ 18th January 1898, 





Rathnam- 
aiyar 
% ` 
Kristna Dos 
Vital Dos. 


- Rathnam- 
aiyar 
Y. 
Kristna Dos 
Vital Dos, 
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A’ deoree was obtained against a minor defendant, and in execution thereof the 
minor was dispossessed of some property. More than thirty days from the date of 
the dispossession, the minor applied through a next friend under 8, 244, C. P. C., ta 
set aside the sale. i 

‘Held: that the application was governed by Art, 165, Sch, il of the Limitation `, 
Aot; and ‘ | : | 
that by reason of the provisions of 8. 7 of the Limitation Act, the appli- 
cation was not barred. 


wa LL. Ba, 8 Ma 171 


Rama v. Venkatesa ... 9 referred to. 


Anantharamayyan F. Karuppanan Kalingarayen I. L. R., 4 M, 11 


_ Appeal from the order of the District Judge of Trichinopoly in 
GO. M. A. No. 84 of 1895, affirming the order of tha District Munsif 


of Kulittalai in ©. M. P. No. 887. 


The facts of the case appear sufficiently from the judgment of 
the Court, f 


T, V; Seshagiri Aiyar for appellant, 

C, R. Pattabhirama Aiyar for respondent. 

The Court delivered tho following 

JUDGMENT :—The respondent obtained against the appel- 


` lant and others a decree for the division of some lands held in 


common by the parties to the suit and for the delivery of the 
respondent’s share thereof. In execution of the decree, some landsy, 
were delivered to the respondent. The appellant presented an 


_ application objecting to the delivery of certain of the parcels and” 


complaining that hé was dispossessed of them improperly. Both the 
lower Courts dismissed the application on the ground that it was 
barred by limitation. There can be no doubt as held by the lower : 
appellate Court that Art. 165 is applicable to a case where the 
applicant is a party bound by the decree as well as where he is a 
stranger (See C. M. S. A. No. 25 of 1889), and that Article, therefore, 
is the one by which the present case is governed. But, though the 
application here was presented after the expiry of thirty days from 
the date of dispossession prescribed by that Article, yet it is clear 


' that the application was in time, inasmuch as the applicant was, 


‘when the right to apply accrued to him as well as on the date of 


thé application, a minor. For, unquestionably the case falls within 
S. 7 of the Limitation Act, XV. of 1877. ‘lhe respondent’s pleader 
laid much’ stress on. the Full Bench decision in Rama Row v, 
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Venkatesa Bhandari, I. L. R, 5M., 171. There it was held that pro- 


perty or right in S. 19 of the Limitation-Act did not include such a . 


right as that which entitles a party to a suit or proceeding to make 
certain applications in the course of such suit or proceeding. It 
is, however, difficult to see how this decision affects the present 
case. Now S. 7, by its very terms, applies to all applications for 
which. a period of limitation is prescribed in the second schedule 
to the Act; and the application in question is, of course, one for 
which the schedule does prescribe a period. It is scarcely neces- 
sary to say that the appollant’s application is not, as was assumed 
‘by the respondent’s pleader in the argument, an application for 
execution of a decree, but one which relates to a question arising 
in execution between parties to the suit. Moreover, even if it were 
possible to treat the application in question as one for execution 
‘of a decree, it could not be held that S. 7 would be inapplicable 
‘to such an-application. For Anantharama Ayyan v. Karuppanan 
Kalingarayen (I. L. R., 4 M., 119) is a direct authority for the pro- 
position that applications for execution of decrees come within 8. 7. 

The. lower Courts were, therefore, in error in holding that the 
appellant’s application was time-barred. 


We set aside the orders of the Courts below and direct that the 
application be restored to the file and disposed of according to law. 


The costs in this Court and in the lower appellate Court will 
abide and follow the result, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 
Benson. | 
Sami Pillai | ‘4. > Appellant * (Petitioner) 
v. l 
Krishnasami Chetti and. others ...Respondents (Cir. Petitioners.) 


.  Oivil Procedure Code, Ss. 244, 273, 311, 312, 588.—Attachment of decree—Person 
attaching not party to the decree. 

Although by attachment of a decree belonging to his jadgment-debtor, a decree- 
holder becomes entitled under S. 278, Civil Procedure Code, to execute the decree 
attached, he does not thereby become a party to or transferee of the attached decree 
within the meaning of 8. 244, Civil Procedure Code. 


‘#0. M. A No. 68 of 1897. e __ 9th December 1897. 


Rathnam-. 
ayer 3 


Krisina Dos 
Vital Dos. 
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4 


78 THE MADRAS LAW-JOURNAL REPORTS, [YOL Vill... 


UK imexecation of a decree’ which he “obtained against S attached a decree 
belonging to S under S. 273, Civil Procedure Code. The decree attached was then. 
executed and some, properties were brought to sale in such execution, 8 thereon 
applied to the Court to set aside the sale on various grounds, but his applications was 
refnséd. 

Held: ‘that against that order, S was not entitled to appeal under S. 244, Civil 
Procedure Code, but that he had aright of appeal under Ss. 812 and 588, Oivil Proce- 


dure Code: 
Appeal from the order of the District Judge at Trichinopoly 


“in M.-P. Nos. 511 and 511-A of 1897, affirming the order, of the 


Subordinate: Judge of Trichinopoly in M. P. No, 433 of 1895 (in: 
‘0. S. No. 21 of 1894). 
“In 0. S. No. 21 of 1894, K obtained a decree against S,and in 


exebution of that decree attached a decree belonging to S and which 
he had obtained against third parties in O. S. No. 5 of 1888. In 


| execution of the decree in O. S. No. 5 of 1888, some properties were 


attached.and brought to sale.’ S then applied to the Court to set 
aside the sale alleging material irregularity in the conduct of the 

sale and consequent substantial injury to him. The District Judge, 

however, dismissed the application. S then preferred this appeal 
tọ the High Court. 


y. 0. Desikachariar for àppellant, 


‘The Officiating Advocate+Seneral (V. Bhashyam Aiyangar), - 
V. Krishnaswami Aiyar, T. Ranga Ramanujachariar, and Re 4. 
Krishnaswami Aiyar for respondents. 


The Qourt delivered the following i 
-JUDGMENT :—We must hold that the appellant is not en- 
titled to ‘appeal under S. 244, Civil Procedure Code. No doubt, the 
respondents 1 to 3 as attaching creditors in O. S No. 21 became en- 
titled to execute the decree in O. S. No. 5, but the sale took place in 
execution of the latter decree, and so far as O. S. No. 51 is concerned, j 


` the respondents cannot be held to be .parties to the suit so as to 


‘entitle the applicant to treat any question arising between him and 
them ag one under S, 244. We, however, think that le is entitled 


‘to appeal under 5. 211. The right of the said respondents: to exe- 
cute as attaching creditors of the decree in O. S. No. 5 is a special 


right oreated by 9. 278, Ciwil Procedure: Code. But they do not 
thereby hecome transferees of the decree as was contended on their 


3 
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behalf before us. The holder of the decree in O. S.No. Š temaing Sami Pillai 
decree-holder notwithstanding the attachment of his rights, and as Krishnesatni 
such he was entitled to apply under S. 311 and to appeäl against Chbettie 
the order passed under that section. Turning now to thé merits, - ` l 
the only irregularity that was pressed before us as vitiating the 

sale was that lot No. 1 of the property was sold in five sub-lots. 

Having regard to the facts stated by the Judge iin his order and to. 

the other circumstances of the case, we do not think that this was - 

an irregularity at all, but was a prudent step in the interest of all 

concerned. The result is that we dismiss the appeal with costs— 

two sets. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, . 
Present :—Mr, Justice Davies and Mr. Ji ustice Benson. 


Veukayya Nas es Appellant * (Respondents 
l -v l 
Raghavacherlu . ik Ta Respondent (Appellant), 


` Civil ProcedureOode, Se..280, 583 —Restitution, execution-of decree-for—Limitation Venkayya 


Act, Bch. II, Art, 179—Restitution barred after 12 years. ' 
Baghavas 
‘Applications made‘to obtain restitution under a decree in ‘accordance with S. 583, charlu. 


C.. P. O., are proceedings -in execution and ‘as such are goverued by the rules of 
limitation presoribed by S. 230, C. P. C., and Art. 179, Seh, II of the Limitation Act 
(XV of 1877). - 


. Nand Ram y. Sita Ram, 1. L. R., 8 A., 545, followed, Riva Zamindar v. 
Sadasiva, Ib. 10 M., 66, distinguished. 


. Appeal under S. 15 of the Letters’ Patent from the .order.of 
Mr, Justice Parker-passed on C. M.S. A. No. 13.0f 1895, presented ' 
against the order of the District.Court-of Nellore:in ©. M. A. No. 3 
of peice 


| The plaintiff i in 0. S. No. 127.0f 1879, on the: file of thé: District 
Munsif’s Court .cf Kavali, gota decree.in this favor in the first Court. 
‘This decree was reversed in second appeal ‘by the High -Court :on 
Oth January 1882. : Before ‘the final :disposal .of ‘the suit in the 
High Court, the plaintiff. executed the. decree passed in his favor 
‘by the lower Courts and recovered from the defendants the amount 


nb ata iS AES ORICA RET ETT STA 
#1. P, A. No, 39 of 1896. -. -> . ° - . ‘26th February 1807, ` 
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“Yenkèyyé decreed to him. The defendant after the decree of the High Court 
Sastre: applied for restitution on the 9th January 1894. Previous to this; 

charla he hadapplied on the 25th August 1891, and recovered a portion of 
l ` the money which he had paid to the plaintiff in execution. No other 
proceedings had been taken in respect of this restitution.- In the 
present application, the defendant had stated that he was unable to 
take steps earlier in this matter owing to the fraud of the plaintiff 
and that, consequently, the 12 years rule of limitation prescribed 
by 5. 280, C. P. C., ought not to prejudice his application. The 
District Munsif dismissed the application saying :— 


' “This petition is put in after 12 years. No specific allegations of 
fraud or force are set forth in the petition. The allegations in the 
petition are so vague'as not to constitute any specific fraud. ` Application 
struck off as barred.” 


The defendant then saponi to the District Court and- ths 
District. J udge confirmed the order of the Munsif.in the following 
words: aé 


“T see no reason to interfere with the order of the District Munsif 
except that the judgment-debtor’s house was found locked; there is no : 
other allegation of fraud. The appeal is dismissed with costs,” 


` The defendant then appealed to the High Court and his Lord- 
ship Mr. Justice Parker reversed the order of the lower Courts; 
and in remanding the case to be re-heard, passed uns following 
judgment :— 


“T have no doubt that proceedings taken for obtaining restitution 
under S. 583, C. P. C., are proceedings in execution of the decree, The 
petition itself is put in under S. 230, and execution will be barred under 
the 12 years rule unless the defendant has-by fraud or force been | 
prevented from executing the decree. _ 


“ The District Munsif held that no specific allegations of fraud were: 
alleged, but in this he is not quite correct, Fraudulent conduct was 
alleged in that plaintiff had set up various persons to bring suits. Tt 

‘sx. © woùld'of course be further necessary to show that, by reason of these 
= proceedings, defendant had been prevented from execnting the decree: * 


< The order of the District Judge is difficult to understand, It does 
not appear that any allegation of- fraud founded ujon Tooling up the 
„house was alleged in the petition. 
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z: “The order is set aside and the ‘appeal remanded to the District ‘Veukeyya 
Court to be re-heard. “Costs will follow the result.” Ra oh ee 

* — charl 
The plaintiff then preferred this Letters Patent arp fois cae 
the order of Mr. Justice Parker. l 


T. y. Keshagiri Aiyar for sanga, 
C. Ramachandra Rao Saheb for respondent. `. 


The Court delivered the following f 


JUDGMENT :—We have no doubt but that-the learned Judge 4 
is right in holding that applications made to obtain restitution 
under a decree in accordance with S. 583, Civil Proceduré Code, 
are proceedings in execution of that decree, and are governed as 
regards limitation by Art. 179 of the second schedule of the Limita- 
tion Act. This is in accordance with the view taken in Nand Ram 
v. Sita Ram, I. L. Ri, 8 A., 545. 


The appellant’s vakil relies on a remark in the case reported in 
Kurupam Zamindar v. Sadasiva, I. L. R., 10 M., 66, to the effect 
‘—that the learned Judges in that case see disposed to think that 
the application in a similar case was governed by Art. 178. That 
remark, however, is a mere obiter dictum, and as such is not 
binding on us. One of the Judges who took part in that case is the 
learned Judge whose order in the present case rules that Art. 179 
is the article properly applicable. 


The appeal, therefore, fails and we dia it with costs. 





“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar and Mv. Justice Benson. 
Kandi Unichaman - eee + ae‘ Petitioner* (Planing) 
7 l C l l | ~ 
Ahmed Kutti Kayi and others ... Respondents (Defendants). 
Limitation Act XV of 1877, Art, 97, 116, 120—Faction of mortgagor to secure posses- Kandt 
sion—Suit by usufructuary mortgagee for money. Unichaman 


Where a usufructuary mortgagee sues for the money, -the mortgagor having Ahmed Kutti 
failed to secure him in possession, the period óf limitation is six years whether Art, Kayi. 
120 or 116 be applicable. 


#0. R. P. No, 102 of 1897, 8th December 1897. 
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- Kandi Petition under S. 25 of Act IX of 1887, praying the High Court 
eee aia to revise‘ the decree of the Subordinate Judge’s Court of South 
Aimed 7 “Kutti Malabar, Calicut, in S. C. No. 182 of 1896. 


The deceased karnavan of the defendants had executed a 
kanom to the plaintiff, dated 25th November 1888. The defendants 
having failed to secure the mortgagee in possession, the plaintiff 
brought this suit for tho money. The Sub-Judge held the suit 
barred under Art, 97 of the Limitation Act. The plaintiff applied 
in revision to the High Court. - 


j cee A Krishnan for petitioner. 
a : Ryru Nambiar for respondents. 
The-Court delivered the following 


JUDGMENT :—We think that the Subordinate Judge was 
wrong in holding that the suit was barred under Art. 97, Sch: ii of 
the Limitation Act. Theclaim is for money, but on a usufructuary 
mortgage, the cause of action being the failure of the mortgagor to’ 
secure the mortgagee in possession. The liability to secure the 
mortgagee in possession or in default, to repay the mortgage money, 
is not a liability arising under the common law on the ground of 
failure of consideration, but is a liability imposed by S. 68 of the | 
Transfer of Property Act. If this liability be taken to-be one arising 
under a covenant implied by law as incidental to the mortgage 
contract (which was in writing and registered), Article 116 of the - 
Limitation Act would apply. Otherwise, the appropriate Article 
is 120, the case not being otherwise provided for. In either view, 
the suit is not barred since it was brought within six years from 
the time when the cause of action accrued. The case of Sawaba 
Khandapa v. Abaji Jotirav, I. L, R., 11 B., 475, is distinguishable 
from the present by the fact that when it was decided, the Transfer 
of Property Act was not in force in Bombay. We, therefore, reverse 
the decree of the lower Court and remand the suit for disposal on 

. the merits. 


f l ‘Costs will abide and follow the result. 


a kadi Kijang a nn JEN Ng ee 
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` Present :—Mr: Justice Subrahmania Aiyar and. Mr. Justice 
Benson. 


Raja Velugoti `“ < a + Petitioner * (Plaintiff). ` 
v, 
Venkata Rao. A arr Respondent (Defendant). 
` e Ach IX of 1887, Sch. II, Art. 11 and 13—Jodi—Small Cause nature. Raja Velogo 


TA suit for jodi is cognizable by a Small Cause Conrt. 


Petition under S. 25 of Act IX of. 1887, praying the High 
Court to revise the order of. the District Munsif of Nellore in 
S. C. S. No. 679- of 1896. 


< This was a suit. for Rs. 25 and odd claimed as goods payable 
by the defendant. It, was objected that the Munsif could not try it 
on the Small Cause side. This was upheld and the Munsif ordered 
the return of the plaint. Hence this revision petition to the High 
Court. 


“Venta Bao. 


- V. O. Desikachariar for petitioner. i : : 
The respondent appear ed i in person. | 
The Court delivered the following. . 


JUDGMENT; :—We do not agree with the Disicios Mungit i in 
holding that jodi is a cess or due of the kind referred to in sch. ii, 
el. (13) of the Provincial Small Cause Courts Act, The general 
word “dues” in- that article must be taken to be dues similar 
in kind to the special dues mentioned i in the article. In the present 
case the claim is for “ jodi,” which is rent on favourable terms, 
Article 11 of schedule i ii has no application whatever. 


- The claim was, therefore cognizable by the Small Tiree Court, 


We set aside the order and-direct ‘the District Muusif: tó 
receive the plaint and dispose of it according to law. ; .-. "5 F 
Casts will abide and follow the resulf.. .: °° .1-3 
* 0, É. P. No. 74 of 1897. 3 8th December 1897. : 








ee eee 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar and Mr. J ustice 


Bengon 
Subrahmania Pillai She tt Petitioner* 
Muthukutti eed Respondent. 


Subrahmania Civil Procedure Code, S. 78—Service by affixing during defendant’s temporary absence, 
Pulag When summons was affixed to the house by the process-server during the 


“Mathnkutti temporary absence of the defendant: 
` Held, that the prccess was not good. 


Petition under S. 25 of Act IX of 1887, praying the High Court 
to revise the order of the Subordinate Judge of Tinnevelly in 
C. M. P. No. 1261 of 1896 (Small Cause Suit No. 1427 of 1896). 


This was an application to set aside a decree on the ground 
that the defendants were not properly served. The Munsif rejected 


the application. The petitioner applied in revision to the High 
Court. 


S. R. Ramasubba Aiyar for petitioner. 
T. V. Seshagiri Aiyar for respondent. 


The. Court delivered the following 


JUDGMENT :—We do not think that the service in this case 
was proper. Mere temporary absence of the person to be served 
does not justify the process-server affixing the summons to the door: 
(Bhomshetti v. Umabai, I. L. R., 21 BY 223.) It is the duty of the 
peon to take some pains to find out the person to be served, so 
that, if possible, personal service may be effected. 


We must set aside the decree and direct that the Subordinate 
Judge do restore the suit to his file and dapak of it apoonding 
to law. ; i 


Costs will abide and follow the result. 





* C. R. P. No. 102 of 1897, 10th December 1897. 
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IN THE HIGH COURT OF JUDICATURE. AT MADRAS. 


Present :—Mr, Justice ‘Subrahmania Aiyar and Mr. Justice : 
Benson. 
The Agent and Manager of the Madras Ni 
Railway Company for the Madras Petitioner * (Defendant) 
Railway Company. Fon - 


v., i j g f a 

Govinda Rao - aii ee aa Respondent: (Plaintif) ° 
Breach of contract—Damages too remote—Indian Contract Act, Ss. 78, IU. (9), 151, The Agent 
162, 161— Indian Railways Act IX of 1890, S. 72. - and Manager, 


The plaintiff, a tailor, with a view to making profits by sale of coats and other M. R, Cos 


wearing apparel at a festival at K, entrusted the defendants (Railway Company) Govinda 
with a sewing machine, a bundle of clothes at E to be carried from that place and Rao. 
< delivered to him at K. The plaintiff, however, did not inform the Company as to 
who or what he was, or why the articles were being sent. The goods were, however, 
delayed i in the despatch by the negligence of the Company’s servants, and they did 
not reach K till after the festival was over. In a suit by the plaintiff for damages 
sustained by the breach of contract : 


Held : that (1) the trainage expenses of the plaintiff and his agent from E to 
K and back, (2) expenses for their lodgings at Karamadai and (3) rent paid for 
a shop engaged by them for the purpose of carrying on business, 


were not recoverable, as being damages too remote ; 


and that the falling off in value of the cloth due to its not having been delivered i in 
time to be utilised at the festival at K was “deterioration” within the meaning’ 

` of S. 72, Ind. Rail. Act IX of 1890; but that, since there was no allegation or proof 
of any such deterioration, the plaintiff could not recover any damages. 


Petition under section 25 of Act IX of 1887, praying the High. 
Court to revise the decree of the Court of the District Munsif of 
Erode in Small Cause Suit No. 1490 of 1896, 


The facts of the case appear sufficiently from the judgment of, 
Subrahmama Atyar, J. 

R. 4. Nelson and Barclay, Orr and David for petitioner 

The respondent was not represented. 

The Court delivered the following judgment :— 


Subrahmania Aiyar, J.—The plaintiff, a tailor, with a a view: 
to make special profits during the car festival at a -place “called, 
Karamadai, in the Coimbatore District, entrusted to the defendants, 
the Madras Railway Company, on the 29th: February 1896, his: 
sewing machine and a cloth bundle to be carried from Erode and. 
to be delivered to him at Karamadai.. The defendants.. | were, 








* ©. B, P. No. 80 of 1897, ` í ", [st February 1898, eel ey 
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The Agent however; not told why the articles were a; Through the fault_of 
"ate Coy the defendants’ servants, the articles were not carried to Karamadai 
Wea. until long after the date by which they ‘should, in the usual, course, 
“Rao shave arrived at that station, Before they reached the place, the 
festival had come to an end. The plaintiff who had waited at 
Karamadai for a number of days, expecting the arrival of the 

articles, ‘having returned to Erode, the articles were transmitted 

., back and were delivered to him there on the 26th March 1896. 


ab, ` The plaintiff sued for damages said to have been sustained bý 
” him in consequénce of the delay in the delivery of the articles. 
“The District Munsif gave him a decree for Rs. 16-4-0, being the rail 
fare of the plaintiff-and his assistant from Erode to Karamadai and 

back and their expenses for food and lodging while at Karamadai. 


“The first question that arises: is whether the plaintiff i is pre- 
cluded from maintaining this suit by one of the conditions printed 
on the pack of the forwarding note, Exhibit I. That condition is 
to the effect that the defendants are not responsible for any loss of, 

or damage to, the goods by reason of accidental’ or unavoidable 
delay in transit or otherwise. It no doubt appears that Exhibit I 
was neither read nor explained to the plaintiff, But assuming that 
he was in fact ignorant of the condition in question, that does not 
affect the binding character of the contract evidenced by Exhibit I, 
inasmuch as ‘in the portion thereof which bears his mark it is 
expressly stated that he was aware of the conditions on the back and 
that he agreed to the articles being: carried subject: to such con- 
ditions. “(Per Mellish, L. J., in Parker v. South-Eastern Railway 
Company, at p. 421, L. R. 20. P. Dn). He is therefore precluded 
from maintaining this suit, unless such a condition is void under 
S. 72 of the Indian Railways Act. The question then is whether 
the contract between the plaintiff and the defendants in so far 
as it purports to exonerate the latter from responsibility for delay 
is, .as held by the District Munsif, void under S. 72 of the Rail- 
ways Act IX of 1890. In discussing this point, I shall proceed 
on-the supposition that the condition covers adelay which, as found 
here,: was neither accidental nor unavoidable. The section referred 
to in so far as it is material for our present purpose runs thus : i 


«é 79, (1) The responsibility of a railway administration for 
the tons, detenata or deterioration of *. * goods delivered to the 
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administration to be carried by railway shall,’ subject fo the other: The Agent 


provisions of this Act, be that of a bailée under sections. 151, Ia Ree 
and 161 of the Indian Contract Act, 1872. oe Sal gee. 


(2) Anagreement-purporting to limit that responsibility s shall,” Racy. 
in so far it purports to effect such limitation, be void unless it—- 


-àj is otherwise in a form approved. by the Governor-General 
in Council. ; „~ a 
* x, x, © toe 
Now, in the present case, there was no loss or destruction of 
the articles consigned and the applicability of the section to the case 
depends upon the question whether there was, within the meaning: 
of the enactment, a “ deterioration” for which the contract purports’ 
to render the defendants not responsible, since the words “ damage 
to the goods ” in the contract may be taken to comprehend deterio- 
ration. The word deterioration imports the becoming reduced: 
either in quality or in value (see the Standard Dictionary). Having 
regard to the nature of the articles and to the very limited delay, 
it is not possible to suggest that any deterioration in-quality could 
have taken place. As regards the value of the cloth, however, it 
might well have been shewn to have been otherwise with reference 
to what was-laid down in Wilson v. Lancashire and Yorkshire 
Railway Company (80 Law Journal, C, P., p. 282). There the plain- 
tiff, a cap manufacturer, sued the defendants for damages caused 
by the improper delay in delivering some.cloth. The plaintiff had 
bought the articles with a view to make it into caps for sale during 
the spring season of the year ; but owing to the delay in transit, the 
plaintiff was- unable to sell or use any part of it or to manufacture 
any part of itinto caps for sale in that séason.: Referring- to the 
fall in the value of the cloth that’ could be shewn to have taken’ 
place in ‘consequence of the same arriving at-a time when it was 
less in demand and-léss capable of-being applied to an immediate 
use, Williams, Willes and Keating, JJ., spoke of it as “ deteriora- 
tion,” and thosé learned Judges as well as Byles; J., held that in 
respect of such fall, the same being the direct'aùd natural result of 
the delay, the carrier was liable even in the absence of notice of the 
purpose for which the article was sent. Clearly, :therefore, in the 
case before us-if the plaintiff had alleged and proved that; owing tg, 


The Agent” 
and Manager, ` 
M..B..Co.,. 
Ue 
Govinda? 
Rao... 


7? 


88 THE MADRAS LAW JOURNAL REPORTS. (vor. vite 
the ‘loss of the: ‘special opportunity for sale of which he wished to” 
take advantage, the cloth had fallen in value compared:to what.he 
could have got.for it had he been able to dispose of it at Karamadai 
ashe intended, the plaintiff would have been entitled to a finding 
that. there was a “deterioration” within the meaning of S§. 72, 
and that the condition relied on as operating to limit the responsi- 
bility of the defendants in respect of such deterioration is ‘void, 

inasmuch as the contract is. not. shown to have complied with :the’ 
provision contained-in clause (2).of the section. But the plaintiff 
dit not allegè and prove.that there was any deterioration as:just 
éxplained:- S. 72: does: not, therefore,-apply to the ‘case, and 
it follows:that the condition in. question precludes the plaintiff from 
claiming: the damages awarded to him by the District Munsif, since 
they are-not due to any deterioration of the articles consigned: I 
should add that there was another objection, which the District 
Münsif overlooked, to those damages being allowed. They consist, 
às will .be-seèn from what has already been stated, of the trainage 
for the ‘plaintiff and his assistant from Erode to Karamadai.and. 
back,:rént paid at Karamadai for the shop engaged by the plaintiff 
for doing his. work as a tailor ‘and food expenses for the plaintiff 
and his assistant during the time they were waiting at Karaniadai 
for:the-arrival of the.articles. It is scarcely necessary to point out 
that none.of these expenses .was the proximate: and direct conse- 
quence:of the delay in the -délivery of the articles and were therefore 
not awardable as natural damages.(see Woodger v. The Great Western 
Railway ‘Oompany, L.R. 2; C. P. 318,:and Gee'v. Lancashire and 
Yorkshire Railway Company, 80 L: J. Exch. 11) as the difference 
between. the:price which could'have been obtained at the festival 
and that om the-:date when the cloth was returned to-the plaintiff 
would have been. (Wilson v. Lancashire and Yorkshire Railway 
Company, already ` cited). No'doubt had the -plaintiff caused inti- 

mation to- -bo given to the defendants when the articles were 
ontrusbed to: them that‘he wanted them for-sale or .use atthe 
festival, it may. be: that the-items allowed by the. District. Munsif 
qould: be awardable as damages within the contemplation of the 
parties. But, as-already stated, the defendants. were. not informed, 
when’ they undertook.to carry the goods, that these were required 
by the.plaintiff: at the specific time at-which and for the specific 
purpose’ for which: he: wanted them at Karamadai. The items 


D 
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allowed by the District Munsif were therefore too remote and ought 
not to have been decreed. 


For all the reasons stated above I would set aside the decree 
of the District Munsif and dismiss the suit, but, in the circumstances, 
without costs, 


Benson, J,—The question for our decision is how far the Rail- 
way Company is liable for damages said to have been caused to 
the ‘plaintiff by. the Company’s failure to deliver certain goods to 
the plaintiff within a reasonable time after they were entrusted to 
the Company to be carried from Erode to Karamadai. It is 
admitted that the Railway Company had no notice that the goods 
were required to be delivered within a fixed time for any special 
reason, Apart from any special contract, the responsibility of a 
Railway Company for the loss,- destruction or deterioration of 


goods is declared by S. 72 of the Railways Act (IX of 1890) to 


be that of a bailee as defined in sections 151, 152 and 161 of the 
Indian Contract Act, and the last section enacts that “ if, by the 
fault of the bailee, the goods are not returned, delivered, or ten: 
dered at the proper time, he is responsible to the bailor for any loss, 
destruction or deterioration of the goods from that time.” In the 
present case there was no loss or destruction of the goods,—hor was 
there any change in the absolute condition of the goods, but the 
word “ deterioration” is wide enough to cover a falling off in the 
value of the goods due to their. not having been delivered in time 
to- enable the plaintiff to take advantage. of the special market 
which would have been available during the festival at Kardmadai 
if they had been delivered in due time. In other words, the plain- 
tif might have claimed as damages the difference between the 
ordinary value of the goods at Karamadai and the special-value 
which they would have had if they had been delivered to him at 
the time-contemplated so as to be available for the special market 
then existing at Karamadai (Wilson v. Lancashire and Yorkshire 
Railway Company, 30. L. J. ©. P. 232, and illustration q to section 
78 of the Indian- Contract Act, which “illustration appears to be 
‘based on the English case). - The plaintiff, however, did not allege 
or prove any such “ deterioration,” . though there was a vague 
claim and vague evidence as to “ loss of profit” owing to delay in 
delivery. It was, however, distinctly held in the above case, and 


The Agent 
and Manager, 
M. R. Co., 


DA 
Govinda 
Rao. 


The Agent 
and Manager, 
M. R, Oo; 


v. 
Govinda 
-Rao. 
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illustration. g-to S. 78-of the Contract’ Act distinctly shows that 


the plaintiff could not in such a case recover any damages for. 


loss of profit. If “ deterioration ” ‘in the sense above stated had 


been proved, the Railway Company would not have been protected. 


by the special contract on the back of the forwarding note to the. 


effect that the Company is not liable “ for any loss of, or damage to, - 


any goods whatever by reason of accidental or unavoidable delays 
in .transit or ‘otherwise,’ since the contract does not exclude: 
“< deterioration ” in the above sense, but only loss of, or damage to, 


the goods unless indeed the words “ damage ‘to the goods” can be . 


held to include “ deterioration” due to extrinsic causes. Even if 
they could beso held (and I think it would bea strain on the. 


language to do so), there is still the objection that it is not shown: 


that the contract was in a form approved by the Governor-General 
in Council as required by 8. 72 of the Railways Act, and it 
may well be: doubted whether sanction would have been given for. 
so unreasonable a contract. For all these reasons, the District 
Munsif was, I think, right in disallowing the plaintiffs claim for. 
loss of profits, but I think he was wrong in allowing the plaintiff 


the rail fare of himself and his assistant from Erode to Karamadai ` 


and back;, and the -cost of their food and lodging at Karamadai. 
Such damages could not have ‘been in ‘the contemplation of the 
parties when they made the contract, nor can they be said to have 
naturally arisen in the usual course of things from the breach, since 
the Railway Company had no notice’of the reason why the things 
were being sent to Karamadai, or of the arrangements which the 
plaintiff was making to utilise them ‘there. In other words, these 
damages are too rémote and do not fall within the purview of 


_ S. 73 of the Contract Act. I agree, therefore, in holding that 


the decree must be set’ aside and the suit dismissed, but in all the 
circumstances. without costs. iri 


~ 
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JIN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present : :—Mr, Justice Saban Aiyar and. Mr. dnetice 


Davies. - 5 i pa at 

Krishnappa Holla and ‘another. _Appellants* (Counter- 

ete ae ae Be <. —— petitioners) 
7 v. 

Sayitri Chocks Respondent (Petitioner). 


Civil Pr ocedure Code, S. 231—Joint deen ee „holders—Execution by one alone—J ndgment- 
debtor has no right to object. 5 

“ Whero a decree is passed in favor of more persons than one, anyone of them can 
execute the whole decree subject to the rights of the other deoree-holders being pro- 


tected by order of Court. The jadgment-debtor has no right whatever to objek to. 


such execution being allowed. 


Krishnappa 
Holla 


Savitri, 


Appeal from the decree of the District Court of South Canara _ 


in A. S. No.. 371. of 1894 affirming the deéiee of the District 
Munsif of Kundapur in execution case No. 195 of 1894. 


"The facts of tle, case sufficient for the purpose of this report 
appear from the judgment of the Court. 


E. Narayana Rao for appellants. 
- O. R. Pattabhirama Aiyar for respondent. 


` The Court délivered the following | 


, JUDGMENT :—The Courts below weré wrong in, supposing 
that the decree was passed in favour of one plaintiff only. - On 
' referring to the original decree, we find it. was in favour of-the 
plaintiffs.” But any one of the plaintiffs may under S. 231-c of 
the Civil Procedure Code apply for execution subject to the rights 
of the other plaintiffs being protected by order of the Court. None 
of the ‘other plaintiffs has objected. to the execation having}{been 
granted to the respondent. Itis not for the judgment-debtors 
(appellants) to object. If any arrangement has been‘ come to 
between them and any of the plaintiffs; that- arrangement’ cannot 
be recognized by the Court as it has: not been A certified, We 
dismiss the appeal with costs. i 


ei FAL A.A. O. No. 88 of 1897. - E aay aT February 1898, 





Kuthira- 
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IN THE HIGH COURT OF J UDICATURE AT MADRAS. 
‘Present :—Mr. J ustice Shephard. and Mr, J matige. Subrahmania 
Aiyar, - 


MS oe earet EE * in Appeal No, 133 
Kuthiravattath Nair sis and Respondent in Appeal No, 
129 (Defendant). - 


Respondent in Appeal No. 188 


Manavikkrama oth ... 3 and Appellant i in Appeal No. 129 
| i i : (Plaintif).- 

PEE l ‘Appellant in Appeal No. 180 

Manayikkrama ne ad (Plaintif). 


Puliakot Mutha Nair and another | Respondents i in do. (Def ondant 
and his representative). 


Manavikkrama ... ese { PORT a No. 131 


Nereis Nair and another a] Respondents in do. (Defendant 
and his representative). 


M ree : N d Appellant in Appeal No. 182 ~ 


(Plaintif). 


Ullattil Thodiga Amma Neithiar. Respondent in do. (Defendant). 


Civil Procedure Code, S. 48—Limitation Aot, XV of 1877, Sch. TI, Arts, 142 and 144-— 


vattath Nair Adverse possession of tenant in common—When tenant’s possession adverse.to landlord. 


v. 
Mana- 


vikkrama. 


Where two persons are tenants in common of various items of properties, and 
one of them has obtained decrees for partition of some of the items in suits to 
which the other tenani in common and tenants holding the properties under. them 
were parties, S. 43 does not bar a fresh suit by the same plaintiff for partition of 


the remaining items, 


Per Shephard, J; —The causes of action are not the same in the former and the 
present suits, because the right on the part of á tenant in common to have each 
field separately divided between himself and his co-tenants is one thing and the -right 
to claim a partition of all the fields held by them as tenants in common is another, 


thing. 2 . ine 

< Per Subrahmainia Aiyar, J. J.—The cause of action relied on in the previous suits 
though. erroneous, being that the pleintiff was entitled to a partition confined to me, 
particular parcels comprised in the demises to the tenants who were impleaded in 
each suit, was different from that upon which the present suit was based, namely, to 
a general and complete partition of the entire -property held by the plaintiff and the- 


defendant. aa 
# Appeals 133 & 129 to 182 of 1894, - 17th December 1897, ~~" ^ 
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_ Per Shephard,. J.—Where eres ‘was in -possession of two;persons as tenants 

` in common and held under them by a tenant, mere non-participation .of the profits 
by one of the | owners’and exclusive occupation by ‘the other is not sufficient to 
make a case of adverse possessions, ‘Even'where the original tenanit-and e meniber 
of his family attorns'to one of the owners or-a stranger pays-off'the formeritenanit 
and attornstto ‘stich: owner, the possession cof :the tenant ‘and of such owner ‘is not 
adverse to the other owner-unless the-tenancy-has been determined in.the one case 
or the other owner has notice of the adverse possession in the other. Mere deitial of 
a landlord’s title does not determine.the tenancy unless the-landlord . does some act 
showing his election to.accept-the forfeiture. 7 fe 


Por Subrahmania Aiyar, J.—During the ‘subsistence ‘ofa tenancy, ‘assertion.of. 


title-by the!tenant.does not render his possession adverse. ‘Such:assertion after:the 
determination:of his.tenancy or.attorning and paying rent to.a-stranger who asserts 
title, makes the possession adverse -provided the owner has knowledge of ‘the facts. 
In the case-of tenants in common there ‘is no ouster or adverse possession until 
there ‘has‘been-a disclaimer by the assertion of a‘hostile title and notice'thereof ‘to 
the owner either.direct or.to be inferred:from notorious acts.and.cireumstances.. 

. Appeals ‘from the decrees of the Subordinate Judge’s Court of 
Palghat i in O.'S, Nos. 41, 42, 22 and 43 of 1887. 


‘The facts-of the.case necessary for the. pumpose of this report 
appear from the judgment of the Court. : 

V. Bhashyam Aiyangar (The Officiating Advocate-Ceneral), 
O. Sankara Nair, V.Q, Desikachariar, K. P. Govinda fd enon, and 
M. Bhaskara Menon for appellant. 

P. R, Sundara Ayan, Ka R. Subrahmania, Sastri and, Ky Sri 
nivasa Aiyangar for respondents. 


‘The Court délivered ‘the following 


Kathiras 
vattath Nair 


JUDGMENTS :—Shephard,.J—The first point taken in the ` 


argument.of this appeal is that raised by the 3rd issue. It appears 
from.the evidence, ‘and indeed is in a.measure. admitted in theplaint 
itself, ‘that before this suit was launched several’ ‘suits were brought 
by the plaintiff -or his predecessor against the defendant or his 
predecessor, ii in .some of ‘which:suits decrees were obtained by. the 
Zamorin forthe partition ofthe particular parcels:comprised in such 
suits. In .each.of these.suits the tenant, who,.as the. . plaint states 
and is. admitted, held: half under:the Zamorin and half under the 
Nair, was joined ;as .a party. So far as regards the tenant, the 
plaint made .such allegations and asked for such relief as would 
be made and asked ‘or. againstiany. tenant holding under a jenmi, 


B 
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while as regards the Nair, the ‘plaint asked for partition, so that in 
the result the tenant might be left in undisturbed possession of the 
moiety allotted to the Nair. Independently of these suits there was 
another suit brought against the Nair alone in which a division of 
the devasvom property was sought for. That suit was dismissed on 


“the ground that such property was not partible. 


-~ In these circumstances we are asked to hold that S. 43 of 
the Civil Procedure Code applies and that the plaintiff, having in 
his- former suits omitted to sue in respect of the property now in 


` question, is precluded from maintaining the present suit for parti- 


tion of that property. Stated in the abstract, the question may be - 
said to be whether one of two tenants in common, having sued for 
partition of part of the property so held by them, is at liberty to 
bring a separate suit for the remainder of the property. Now, it 
is quite clear that, in applying S. 43 of the Code, it has first to 
be seen whether the cause of action alleged in the plaint is identi- 
cal with the cause of action alleged in the former suit (Pittapur 


. Roja v. Suriya Rau, I. L, R., 8 M., 524; Mussummat Ohand Kour 


v. Partab Singh, L. R, 15.1. A., 157; P Buzlocr Ruheem v.- 
Shumsoonnissa Begum, 11 M. ‘3 A., 605) and that by the term 
cause of action must be understood all the circumstances alleged 


by the plaintiff to exist which, if proved dr admitted, will entitle 


him to the relief prayed for (L. R., 15 I. A. 158; Read v. Brown, 
22 Q. B.-D., p. 181). The class of cases to which S. 43 is intended 
to apply is indicated by the illustration. Where there has been 
an infringement of one right and. one cause of action has arisén, 


-the plaintiff must make his whole claim. once for all in’ one 


suit. For instance, a plaintiff, who complains of wrongful deten- 
tion or misappropriation of his securities, cannot, after recover- 


ing the securities or some of them in one action, afterwards 
in 


sue to recover the remainder or damages for the detention of 


them (11 M. I. A., p. 605; Serrao v, Noel, 15 Q. B. D. 554). 
. There being one single cause of action and the plaintiff having had 


“an opportunity in the former suit of recovering what he seeks to 
recover in the second, the former recovery is a bar to the latter 
action.” The rule of law embodied in S. 48 operates not to give 


„the ‘defendant a ground of exception to the first suit, but, -by 


prohibiting a second suit, indirectly to compel the plaintiff. to 


-include his whole. demand in-the first suit. ‘There are, however, 


KA, 
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cases in which the nature. of the right is such that independently 
of 5. 48 the plaintiff, is prohibited from severing his claim. For 
example, a mortgagor cannot redeem part. of the mortgaged 
property on payment of a proportionate ‘part of the mortgage 
debt. It is the right of the mortgagee to retain the whole-security 
for any part of the debt. Ifthe mortgagor chose to relinquish a 
part of the mortgaged property and sought to recover the remainder 
on payment of the whole debt, the mortgagee would have no reason 
to complain and ‘he would, under S. 43, have a complete answer 
to a second suit brought to recover the omitted part (see Ukha 
v. Daga, I. L. R., 7 B., 182). But itis another question - whether. 
when a prayer for partial redemption has been granted or refused, 
the mortgagor can institute another suit, If the prayer were 
refused, that is, if the mortgagee insisted: on his right to have 
the whole mortgage redeemed once for all, I conceive that the 
dismissal of the first suit would clearly be no bar to the insti- 
tution of a second and properly framed suit. The decision cited 
from 8 B., H. C. R., is an authority, if any is needed, on this 
point. Would it make any difference if the prayer for partial 
redemption were granted, with the result that the mortgagee was 
allowed to remain in possession of part of the property as security 
for the unpaid portion of the debt ? “The difference is one not recog- 
nized in S. 43 and, therefore, if there is any distinction -to be 
‘drawn the reason for it must be sought elsewhere. In the case 
above cited the plaintiff, a member of an ufdivided family, had first 
demanded a share of a particular portion of the family property. 
That suit had been dismissed on the ground that it was not properly 
framed. The plaintiff then sued to have the whole property brought 
together.and divided. It was observed by Melvill, J., with refer- 
ence to the argument that this suit was barred by S. 7 of the 
- Code of 1859, that “so far from these two being the same cause 


of action, they present all the difference: which is expressed by 


saying that the one is a cause of action and the other is no cause 
` of action.” This observation, it appears to me, would have :been 


none the less true if the first suit’instead of being dismissed had 


been. decreed in the plaintiff's favour. The cause of action as 
alleged in the plaint cannot be altered by the result of the suit. 
Nor can it possibly be held that a decree for partial redemption or 
partial partition estops the plaintiff from claiming redemption or 


partition of the rest of the property or from alleging that it is held - 


by the defendant as mortgagee or tenant in common. If there is 
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any? estoppel in:the matter, it is rather against the defendant thar 
against: the plaintiff. In: the present case it appears:to methat 
the: right. put forward in the former: suits is different from: that 
put forward in the present suit and'tlat, therefore; there is no iden- 
tity: of causes of'action. The: right ow the part of a tenant it 
common: to: have: each field’ “separately divided between limself'and 
his co-ténant is one thing ; the right’ to claitr a partitiow of all the 
fields held‘ by them as- tenants in common is another thing: There 
has’ no doubt been dn adjudication as to certain parcels of land or 
the: footing’ ofan: alleged right of the former sort. “To hold that 
that citéumstance prohibits a general suit for partition would lead to 
the remarkable conclusion that tlie tenancy in common in respect 
of ‘the’ yet undivided lands ‘must continue indissoluble except by 
consent of thé parties or- perhaps by suit instituted by the Nair? 
As“ far as- the Zamorin’is concerned, he must for ever be in the 
position: ofa tenant in common who has no right to partition’ 
Sitnilarly in ‘the analogous case of'mortgagor and mortgages, tle 
latter; it is supposed, may continue to hold’ part of the land ‘under 
tlie ‘mortgage, while the former is debarred from bringing any’ 


farthér- action. In both: cases, the explanation’ is the same. It 


cannot ‘be said that the causes of action are identical when the 
aie plaint omits matters which the defendant is entitled to have. 
included. and the other is not.open to:that ezoeghion; ast 


“These: reasons are sufficient, without any discussion of tlie, 
éircunistances of the different suits that have been brought by the, 
Yiamnorin, for holding thatthe present suit is not barred by the pro: 
visions of 8. 43.. I would only add that I do not think the cases, 
relied on: by. the: :Advocate-General in which amemberofan undivided 
family | has. heen. “permitted to. sue his co-partner and: a purchaser. 
from. the. latter, for, partition of the property purchased, can be,called, 
in aid. in fhe present ‘case;. In that class: of cases it may, be, said: 
that,the: plaintiff,. adopting: the alienation and. seeking to have the ° 
purchaser’ s-right defined, consents to.a separation: of the: particular: 
ptoperty from the rest of the family | estates, Phe circumstances- i im 
bhe: present case-are entirely diffèrent.. 


6 'The.other. point urged with regard: to several of the par ale of 
land’ comprised i in the ‘suit was that.of limitation. It was contended: 
that, in ‘tle- circumstances of this case, the: suit fell within article: 


a= 


BARAT iv] THE: MADRAS DAW. JOURNAL. REPORTS. 97 


14 of the scliedule- tothe Limitation Act, and that. therefore; the 
burden lay on- tlie plaintiff of proving: that: possession remained 
with hinr till some- time: within twelveyears ofthe: institution of thie 
suit- The answer to this, in my opinion, is that it must not be 
assumed! that. the plaintiff’ has been dispossessed’ so- as‘ to- render 
articlè 149; applicable-to His:;case. The defendant’s possession must 
prima facie-be referred to- the title in virtue-of which it may have 
been lawfully: enjoyed. At the outset his possessiow was that- of-a 
tenant in common, not inconsistent with the title ofthe plaintiff, and, 

therefore; it Hes upon him to show that his possession has assumed! 
anotiter-claracter-and has become-inconsistent with tho- plaintiffs 
- title. Here: being: no. article: especially: applicable tò the case of 
tenants in- common, article 144, which is appropriate to the case. of 
a possession which was im tle beginning lawful but has. become 
adverse; must be-applied. Now; as between: tenants i incommon, mere’ 
non-participation: of the. profits by the one tenant and exclusive: 
occupation by the other is: ‘not. sufficient: to entitle the-former: to-a 
decree: for: joint’ possession ‘or consequently: to: thake-a case-of ad: 
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verse: possession: (Watson and? Go; v. Ramchund Dutt, -I. BW. Ri, 18 


C., 20). The party claiming to hold adversely- must at least go on 
-to prove that it was in denial ofthe other’s title that. he excluded’ 
Bim fiom enjoyment of the property; According: to tle- English 
cases; there must be something amounting” to ousterof' the , person 
against whom adverse: possession is claimed: (Gulléy'v. Doe dem, 
Taylerson, 11 A. & E., 1008). An: ouster-can: ‘be presumed! to-have 
taken place only when non-participation of* ‘thie profits has lasted 
for’ a considerable:time and other-circumstances concur. ` Tm tlie 
l present case, the actual enjoyment: ofall the - ‘holdings: -has beenin 
the hands of tenants and notiin those-of tlie Nair, and imall the 
instances: in which. any, question: of: limitation. arises, it: has-been 
proved. that the:Zamorin. took part. in admitting the original: tenant; 
| There.are; two. classes: of casesiwhich need,consideration,, There are 


- the cases. in ‘which it appears that the: present tenant represents. 


the: family, a member: of. which at: one time: was,admitted by the 
Yamorin.andattorned to. him.;. And there are the-cases,in which the 
present tenant,is. shown to. have, been: admitted. by; the.Nair‘on pay- 
ing off the.former tenant: who-had.been admitted by: the Zamorin.. 
There. is evidence in all these cases that. the: Nair intended. the, 
tenant who attomed to-him to; hold. as his tenant, to: the exclusion; 
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Kuthira- of any claim by the Zamorin, but it is not shown that the Zamorin 
la Noir, 
had any notice of this attempted usurpation on the part of the 
ee. Nair. In the first class of cases where the present occupant of the 
land can be identified in point of law with the tenant who was at 
“one time admitted by the Zamorin, it is clear that the Zamorin has 
not lost his right of action against him, unless-it appears that the 
tenancy has been determined. If the tenant were sued and relied 
upon article 142 of the Limitation Act, it would lie upon him to 
prove. that the tenancy had been determined more than twelve years 
before the date of the suit. This would be so even if the holding | 
‘of the tenant had been reduced to that of a tenant by ‘sufferance, 
(Adimulam v. Pir Ravuthan, I. L. R., 8 M., 424) and such a desig- 
nation would certainly not be spunopeiate to tenants of the Zamorin 
who, whether or not there was a kanom were at any rate entitled to. 
compensation for improvements before they could be ejected. The. 
only possible way in which it could be suggested that the’ tenancy. - 
had: been determined, would be by forfeiture consequent on the 
tenant’s implied denial of the Jandlord’s right. But the landlord is 
not bound to insist on a forfeiture when the occasion arises, and- 
unless .he elects to do so, the tenancy remains unaffected. A dis- 
obedience by the tenant, known to the landlord and accompanied 
by payment of rent to a third party, does not, at any rate as long 
as the term of his. tenancy lasts, make the tenant’s possession. 
adverse ; though in the case of a tenancy at will such ‘conduct might 
. afford evidence of the determination of the tenancy. (See Doe 
‘dem, Graves v. Wells, 10 A. & E., 485, where it appears that the 
dicta of Lord Redesdale in Hovenden v. Annesley, 2. Sch. and Left 
were not adopted}. Here it is not even proved that the landlord. 
was apprised of the tenant’s conduct. 


Holding with regard to the first class of cases that the tenancy- 
is not proved: to have been determined, I think, it follows that the 
Nair’s possession -was not adverse; for it was only by ousting the 
tenant or putting an- end to the tenancy that the Nair could 
acquire adverse-possession. In the other class of cases there is the- 
circumstance that the present tenant is one who has been admitted- 
by the Nair alone in supersession of the tenant who had attorned’ 

‘to the -Zamorin. In these cases the original tenancy was lawfully . 
determined ‘and the present tenant has never attorned to the 
Zamorin,- Nevertheless, I think it is impossible to hold that-the. 
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Zamorin’ has ‘suffered anything in the nature of an ouster. If 
there had been no tenancy in common and the present tenant had 


simply taken over possession from the original tenant, there could - 


be no’ question of adverse possession. The fact that the Nair 
took part in the transaction and took an acknowledgment from the 
new tenant cannot by itself alter the nature of the Nair’s possession. 
The admission by the Nair ofa new tenanb was not per se inconsist- 
ent with the rights of his tenant in common. It is not necessary to 


consider the question which would arise if knowledge of the ac- 


tion of the Nairin concert with the tenants had been brought home 
to the Zamorin. No circumstances have been proved from Shiol 
such knowledge could be inferred. 


For these reasons, I think that the plea of limitation fails in 
both the abovementioned classes of cases. 


Subrahmania Aiyar, J.—Of the several suits, referred to 
in support of the contention that the present claim is barred 
under section 43 of the Code of Civil Procedure, all, except- 
ing the one which related to certain devasvom lands, are more 
“or less similar in their character and may. be considered together. 
Those suits -were based on demises of some parcels of land out 
. of the whole property held by.the plaintiff, the Zamorin, and the 
defendant, the Nair, as co-owners. In them not only the tenants, 
who held under the demises and against whom part of the relief 
‘was claimed, were made defendants, but also the co-owner, and a 
division by metes and bounds of the parcels to which the demises 
related was sought. ‘Though the frame.of these suits is ambiguous, 
yet the suits, in'so far as the co-owner was concerned, cannot but 
` þe treated as suits for partition of the parcels then in dispute. Now 
- the question is whether the cause of action in any of ‘those suits is 

identical with that iu the present suit, -It-is impossible to doubt 
that the’ claim for partition.in each of those suits was on the footing 
that the plaintiff was entitled to a partition confined to the particular 
-parcels comprised in the demises to the tenants who were impleaded 
-in each suit. This view of the Zamorin’s right is of course wrong. 
But strangely enough, not only both the co-owners and their ad- 
visers, but even the Courts, that had to deal with the suits, continued 
up to atleast 1877; to act-as if a.claim for such partial partition 
was sustainable in law. Unquestionably, the cause of action thus 
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xolied:on in .each-of those atte d is- different from that in the present 
‘suit since the Jatter is based upon:a right, which unlike that alleged 
iintthe ‘previous -suits the Zamorin undoubtedly has, to a general 


-and complete -partition of the entire property held by him and the 


defendant, Kakagi Ranojiv. Bapuji Madhavarav (8 B., H.C. R., 
App. \C..J. p. 205) as an authority in point, and Ukkha v. Daga 
(LER. .7 B. , 182) is distinguishable:on the ground that'there the 
two anit “were on the same wight which the plaintiff alleged gave 
him a title to a‘share of what had been deft undivided ab a private 
partial partition. 

Next, as to the suit about the devasvomlands also the conclusion 
must be the same. Init the plaintiff sought as one of the two trus- 
tees of the devasvom.a partition ofthe lands forming the endowments 
of the institution, That wasthe-right.alleged:though.in law he had. 
no such right. How then can that claim bar a suit in respect of the 
absolutely different right on which the present glaim rests‘and which 


. undoubtedly the plaintiff has? Clearly, therefore, it must be held 


that none of the suits relied on bars the present claim under 9, 43; 


As tothe next point taken, wiz., limitation, the article -appli- 
cable‘is:clearly not 142:asswas contended for :thedefendant, but 144, 
‘And:the question:is whether the defendant -has-held adverse ‘posses= 
sion for the statutory period in all.oriany of the .cases in which the 
plea was urged. The facts material so Laras that question is con- 
cerned ‘are these, The plaintiff and the defendant are.co-owners 
standing in ithe relation ‘of ‘tenants in common. ‘Some parcels of 
land ‘have beentheld by tenants ‘who.originally came.into possession 
under -demises.or anom mortgages granted by the predecessors .of 
‘the plaintiff ‘in espect of their undivided:share<or iprivies of those 
-whorso entered:into possession or parties to whom the property was, 
‘at the «instance wf ithe defendantcor his predecessors, subsequently 
handed over ‘bythe Zamorin's tenants. ‘These :persons attorned to 
‘+the:defendant’s predecessors:or:the defendant himself and ‘paid rent 
accordingly. From this the:defendant :contends ‘that though the ‘has 
notheld-direct:and adtual possession,yet the possession held through 
these‘tenants is-sufficient to:render the possession :adverse.as:against 
ithe:plaintiff. in dealing witha case'such.as ithis,:some:of the special 
mules governing the ‘matter cof adverse ‘possession with reference 
to :persuns standing iin the relation cof landlord :and . tenant, of 
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‘mortgagor and-morteagee and of tenants in common, have to be 
borne in mind. And what are these rules ? 


First, as to landlord and tenant.—Now a tenant’s possession, 
unlike that of a stranger, is, in its inception, in subserviency to and 
consistent with the landlord’s title, and as, during the existence of 
the tenancy, the tenant is bound to protect the interest of the land- 
lord, the latter has a right to act upon the supposition that his 
interest has not been betrayed and that no change in the character 

„of the possession has taken place unless and until it is, brought 
home to him, that the contrary is the case. Therefore, though the 
law does not absolutely disable a tenant from disclaiming his land- 
lord’s title and claiming to hold in-his own right, yet if he does so, 
€ the statute does not begin to operate until the possession before 
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consistent with the title of the real owner becomes tortious and - 


wrongful by the disloyal acts of the tenant, which must be open, 
continued and notorious so as to preclude all doubt as to the char- 
acter of the holding or the want of knowledge on the part of.the 
owner.” (See 4 How. at p. 296 Zellar’s Lessee v. Eckhart, cited in 
Angell on Limitation). It should be added, however, that if the 
disavowal of the landlord’s title and the assertion of the claim to 
hold on the tenant’s own account take place during the currency of 


a definite term, then the tenant’s possession does not necessarily - 


become adverse immediately. For in such a case the term would 
become forfeited only if the landlord does some act showing his 
intention, on the ground of the denial of his title, to determine the 
tenancy. In the absence of such act, the term subsists and the 
possession is, in law, possession under the lease. -But the moment 
the term comes to its natural termination by-effluxion of time the 
disloyal tenant’s possession becomes adverse. The Advocate-General 
in his argument went further. He contended that even after the 
expiry of the term the-character of the possession remains unaltered 
so long as -either the landlord’ or the tenant does not, by express 
notice’ to the other, put an end to the tenancy. Now, the expiry of 
the term by effluxion of time coupled with the continuing denial by 
the tenant that his holding was-. under the landlord’s title, renders 
impossible the arising betweén-the parties of even a tenancy by 
sufference. What tenancy can there be then -bétween the parties 
which requires to be put an end to by express notice? None. And it 
follows, as already stated, that the possession in such a case becomes 
c 


Kuthira- 
vattani Nair 


Mana- 
. Vikkrama, 


102 -THE MADRAS LAW JOURNAL REPORTS, [VoL VIIL 


‘on the expiry of the term ipso facto absolutely wrongful—wrongfal 
with respect to both the parties concerned. For that would indeed 
be an-anomalous possession which, as to the rights of one party, 


_Was adverse, and as to the other fiduciary ; and if as a consequence 


of a disclaimer with the knowledge of the landlord and the setting 
up of a title in himself, the tenant forfeits his possession as tenant 
and the other benefits incident to the character of a tenant, he 
ought to be entitled to the advantage which would result from his 


‘known adverse possession (see 8 Peters at page 43, Willison v. 


Watkins, cited in Angell on Limitation). And the same observations 
apply to the case of a tenant from year to year who denies his land- 


‘lord’s title, For such denial is in itself, as all the Judges pointed 


out in Doe dem. Graves v. Wells, evidence of the cessation of the 
tenancy (10 A. & E., at pages 435-7). And hence it is that in such 
w case the tenant is liable to be ejected without notice to quit. 
The contention of thé Advocate-General is, therefore, opposed to 
principal and unsupported by authority. And the decisions in 
Indian cases on the point imply that the rule of law as to ib is as 
stated above. If, instead of claiming title in himself, the tenant 
attorns and pays rent to or hands the property over to a third party 
who claims against the landlord, it follows, from what has been 


‘stated above, that the possession of the third party is adverse to the. 


original owner provided the owner has knowledge of the facts ; sub- 
ject of course, if the tenancy be for a definite term, to the observa- 
tions made above in dealing with the case of a tenant setting up 
title in himself. 


Passing now to the case of mortgagor and mortgagee, mere 
denial by a mortgagee in possession or by the representative of the 
mortgagee in possession of the mortgagor's right to redeem is of 
itself not sufficient to convert such possession into adverse posses- 


‘sion. Mussad v. The Collector of Malabar (I. L. R., 10 M., at 


p. 191). Now there can be no doubt that if the interest of ths 
mortgagee alone is assailed by a third party, that of the mortgagor . 
is not thereby affected. But where the mortgagor has made over 
possession of the mortgaged property to the mortgagee and while 
he is so out of actual possession; the former’s interest is invaded, 


. Turner, O. J., and Muttusami Aiyar, J., in Ammu y. Ramakrishna 


Sasiri, treat such invasion as an ouster (I. L. R., 2 M., at page, 
229). Innes and Muttusami Aiyar, J. J., however, in Chathu v. Aku 


> 
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speak of the right to redeem asa mere right of action ;-though  Kuthira- 
'. there are. observations in the course of the same judgment ee Nair 
which show that if the party claiming in antagonism to the Mana- 
mortgagor had taken and held possession of the mortgaged pro- en 
perty itself for 12 years, such possession would bar the mortgagor 
as was held in Ammu v. Ramakrishna Sastri (I. L. R., 7 M., © 
page, 28; compare Moidin v., Oothumanganni, I. L. R, 11 M., < 

416). This last conclusion is in conflict with the opinion ex- 

pressed by Telang, J., in Chinto v. Janki. The reason for that 

opinion is stated by the learned Judge thus: “The mortgagor, 

having once put the mortgagee in possession, ordinarily has no 

right to the possession himself until the mortgage is paid off. The 

mere fact of the’ mortgagee’s letting the property go out of his 

_ possession cannot give the mortgagor such a right before payment. 

And the party in possession though, he may be a trespasser, would 
ordinarily be able to defend an action of ejectment at the suit of 

the mortgagor by setting up jus tertii” (I. L. R.,18 B., at page 

` 68). And notwithstanding Puttappa v: Timmaji (L. L. Rs 14 B., 

p. 177), it would be seen from the later case of Vinayak Janar- 

dan v. Mainai, that the above opinion of Telang, J.; commended 

itself as sound -to Sargent, C. J., and Candy, J. (I. L. R., 19 B., at 

p. 188). In this state df the authorities, if I may express my own 
inclination, I would with deference say that Justice Telang’s view 

` appears. to be the better view. If, however, that adopted in Ammu 

v. Ramakrishna Sastri, be the correct one, still the possession of the 

person taking it from the mortgagee would not be adverse unless 

and until the mortgagor has notice of it, Mussad v. The Connort of 

Malabar (E L. R., 10 M., at page 191). 


Lastly as to the case of tenants in common.—The special char- 
acteristic of their right is united possession. Hach has a present 
‘right to enter upon the whole-land and upon every part of it and 
to occupy and enjoy the whole, And ‘if one tenant in common’ 
occupied and took the whole profits, the other has, apart from sta- 
tute, no remedy against the former whilst the tenancy in common 
_ continues unless he was put out of possession when he might have 
his ejectment, or unless he appointed the other to be his bailiff as 
to his undivided moiety and the other accepted that appointment, 
when an action of account would lie as against a bailiff of the 
owner of the entirety of an estate (Henderson v. Hason, 17 Q. B., 


Kuthira- 
vatiath Nair 
v 


A 
Mana-- 
vikkrama. 
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at p. 718; see also Watson and Co. v. Ramchund Dutt, I. L. R., 
18 C. 10; and Lachmeswar Singh v. Manowar Hossein, I. L. R., 
19 C., 258). Consequently, sole occupation by one tenant in 
common is primé facie not inconsistent with the right of any other 
tenant in common. And in such cases there is no ouster or adverse 
possession until there has been a disclaimer by the assertion of 
a hostile title and notice thereof to the owner either direct or to be 
inferred from notorious acts and circumstances. 


Such being the rules applicable to a case like the present, how 
does the matter stand upon the facts here? It may be shortly 
observed that the possession relied on by the defendant amounts at 
the highest to nothing more than sole occupation by one of two 
tenants in common. In none of the instances, in which limitation 
is pleaded, express disclaimer of the co-owner’s right and notice 


-thereof to him are either alleged or established and the facts relied 


on as proof of adverse possession seem only to show what has been 


termed “ silent possession.” And when regard is had to the posi- ` 
tion of the parties, to the fact that the parcels of land as to which — 


adverse possession is set up areso few compated with the large 
number of isolated parcels admitted to have been held jointly and 


to the nature of the demises under which the disputed parcels were’ 


or are held by the actual occupants thereof, it is impossible to 


.come to the conclusion that what are relied on as supporting the 
‘contention in question constitute such open and notorious acts of | 


exclusive ownership as, in law, are necessary to warrant the infer- 
ence that one tenant in common has been ousted by the other, 
The plea of limitation must, therefore, be held to fail in all the 


instances in which it was urged. 


I concur in the conclusion arrived at by my learned colleague, 
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‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 


Present :—Sir Arthur Collins, Kt., Chief Justice, and Mr. 
Justice Boddam. 


Seshammal + wes .. + Plaintiff * 


Vv. 


Munisami Mudaliar ... Sa Wa nae Defendant. 


Hindu Law—Marriage—Sudras—Right or obligation to give in marriage—Suit for Seshammal 
expenses. : - ‘ Vv. 


; : 3 F Mnunisami 
Where a Sudra father had failed to give his daughter in marriage until after Mudaliar. 


puber rty and the mother gave her away and incurred expenses for the marriage which 
were found to be reasonable: 


Held, that a suit by the mother. against the father for the recovery of such 
expenses would not lie; | 


Held, also, that there was no legal obligation, but only a right and a religious 
duty to give in marriage. 


Case stated under S. 617 of Act XIV-of 1882 by the Chief 


Judge, Presidency Court of Small oe ini. ©. No. 19385 of 
1892. 


‘In 1892, one Seshammal pinent a suit against. Munisami 
Mudaliar, her husband, to recover Rs. 810 from him in the- 
following circumstances :—The plaintiff and her daughter had been 
living separately from the defendant for some years. The defen- 
dant wilfully refused to celebrate the marriage of Ammaniammal, 
their daughter, although she fad attained puberty and was of 
marriageable age. The plaintiff had to celebrate the marriage and 
incurred an expense of Rs. 800, which with the interest, Rs. 10, 
she sought to recover from the defendant. The suit came on 
for hearing before the Chief Judge of tke Small Cause Court, 
who gave a decree in favour of the plaintiff, holding that the 
father had neglected to perform the marriage of the girl and 
was therefore liable ‘to recoup to the mother the expenses of 
the marriage, which he found were reasonable. Against this deci- 
sion, an appeal was preferred to the Full Bench of the Small Cause 
Court for a retrial. The case coming on before Mr. R. B. Michell, 
Mr. N. Subramaniem, and Mr. V. P. deRozario, the two latter 
: differing from Mr. R. B. Michell, held that there was no legal 


# Referred Case No, 40 of 1896. -> 29th March 1897, 


Seshammal 
D. 
Munisami 
Mudaliar. 
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‘obligation under the Hindu Law on the part of the father to give . 


the daughter in marriage, that the texts laid down only a religious - 
duty, and that the father’s failure to give the girl in marriage did. 
not amount to neglect. It was also held that, even if there was a 
legal obligation, the mother could not recover the expenses. of - 


-the marriage under Ss. 69 and 70 of the Contract Act. They 


reversed the decision of Mr. Michell and dismissed the suit with 
costs. Upon a révision petition tothe High Court by the plaintiff 


“ under-S. 622 of the Civil Procedure Code, their Lordships the 


Chief Justice and Mr. Justice Benson held that a Full Bench of ' 
the §. C. Court had no right to pass their judgment as the Judges © 
differed upon a question of Law and that they were bound to refer 
the points in difference to the High Court for its decision. In 
accordance with this decision, the Judges of the.Small Cause Court 
referred the following questions to the: High Court :—- 

(1) “ Whether in the Mudaliar caste, to which the parties belong, 
when a daughter attains marriageable age, and the father neglects or 
refuses without sufficient reason to get her married and there is no kins- 
man willing to attend to the duty, it is the duty of the mother to have 
the marriage celebrated ? 


(2) “ Whether the duty of the father i is merely a a cus duty or 


` a legal obligation ? - 


(3) Whether the duty of the mother is of the sanie nature as that 


‘of the father ? 


(4) Whether, when the mother in the circumstances stated cele- 
brates the marriage and incurs an expenditure found to be reasorable . 
with regard to the position and means of the father, the mother is 
entitled to recover from him the amount expended ?” | 


T. V. Seshagiri Aiyar and T. P: Kothandarama Aù yar -for 


plaintiff. 


` V. Krishnaswami da for defendant, | 
T, V. Seshagiri Aiyar.—The texts lay down the duty of the father to 


give the girl in marriage. In default of the father—and it is found 


that the father had neglected the duty—the texts of the Hindu Law 
cast.upon the mother the obligation to give the girl in marriage. - As . 


‘the expenses of the marriage are found to be reasonable, my client 
is entitled to-an answer in his’ favour upon the first question: In 
“ support of this-view, I may refer to Vishnu,* Narada, and ‘West and. 





— aman gan 


* Yol. vii, ch, XXIV; 88—41; 8. B, E. Serios; 
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Buhler’s Hindu Law, pages 754 and 822; Bannerjee’s Hindu Law, 
page 52: and Norton’s Leading Cases, page 1. I further contend that it 
is an enforceable legal obligation ag against the father, because mar- 
riage expenses are a proper charge upon the estate, and eyen brothers in 
partition are bound to set apart money for the expenses of the marriages 
of their unmarried sisters. Further, a widow in possession of her hus- 
band’s estate was entitled to charge the property for debts incurred by 
her for the marriage expenses of her daughter. I rely in support of this 
' view on Mayne’s Hindu Law, S. 587; Smriti Chandrika, pages 50, 51 
and 52. The same duty is cast on the mother as on the father, and 
there is no difference in the nature of the obligation which rests upon 
the father and thé mother. As the mother has spent the money for the 
expenses of the marriage, she is entitled under S. 70 of the Contract Act 
to recover the same from her husband. Damédara Mudaliar v. Secretary 
of State for India, T.L. R, 18 M., 88; Bama Sundari Dasi v. Adhar Chun- 
der Sarcar , 1b. 22 C., 28 ; and Rustom Singh v. Moti Singh, Tb. 18 A., 474, 


y. Krishnáswami Aiyar.—There is no finding of the Çourt that there 
was neglect. | The question of neglect is not a mere question of fact, but 
involves a question of law, viz., whether the failure to give the girl in 
marriage when she was 14 years old would amount to neglect under the 
law. Among the Sudyas, parties are at liberty to marry without any 
restriction as to age, and even Mr. Michell has said that the marriage 
should be performed soon after puberty ; while among Brahmins it should 
be performed before puberty. The Hindu Law which was applicable to 
Brahmins in respect of marriage is not the law which should be applied 
to non-Brahmin castes, for their law mainly consisted of usages. It was 
laid down in Mandalik’s Hindu Law, p. 433, and Bannerjee’s Hindu Law, 
p. 245, that the Sudra castes were mainly governed in respect of marriages 
by customs and not by the texts of Hindu Law-givers, The-question as 
to the marriageable age among Sudras must be considered as open, and 
in the reference it is assumed that there was a case of neglect. Your 


Lordships are, therefore, confined to the four questions referred which 


assume that there has been failure on the part of the father to give the 
girl in marriage in proper time. As regards the first question, it is only 
a religious duty in the case of the father, ‘and it is even spoken of as 
a right. (Vide Norton’s Leading Oases; page 1.) If it isa right, the 
forfeiture of that right cannot give rise to any obligation ; and if it is 
an obligation, it involves a corresponding right in somebody else, and that 
somebody is the daughter, As the action is not brought by the daughter 
to enforce.the obligation, the mother is not entitled to bring it, and the 
suit is not brought by the mother on behalf of the daughter, but on her 
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own account. 4 M. H. C. R., 339, and the observations of the Privy ` 
Council in Calcutta Series, page 289, treat of the obligation as a purely 
moral one. If it is an obligation in the father according to the texts of 
Narada and Vishnu, it is an obligation on every one of the other per- 
sons named in order in the texts, in case of the default of the one pre- 
ceding. Therefore, on the failure of the father to perform his legal 
obligation, a legal obligation is created in the other persons.named in 
order of succession, to perform the marriage. If there is such legal 
obligation, the mother performed the marriage in virtue of that and, 
therefore, cannot sue the father for the payment of the marriage expenses. 
16 is not a case of legal obligation in the father and of legal right in the 
mother. Itis either a case of right in all in succession, in which case 
no action will lie for default, or obligation in all in which case the per- 
formance of the obligation by the mother will be a discharge of her own 
duty and will give rise to no action as against the husband. S. 69 or 70 
of the Contract Act would give no right of action, as 9. 69 pre-supposed 
that there was no duty onthe part of the person spending, but only mere 
interest ; and the duty rested on the person for whom the person inter- 
ested paid some money. S- 70 could not apply, as it involved two 
propositions, viz., that the act was done for another and not by reason of 
any obligation which rested on the person doing the act, and that the 
other person for whom the act was done was in a position to accept or 


. refuse the benefit sought to be conferred and did not express his refusal 


to take the benefit prior to the performance of the act. It was found in 
this case that the husband was not willing, and expressed his unwilling- 
ness to give the girl in marriage to the boy proposed, and therefore S. 70 
could not apply. 


The Court delivered the following 

JUDGMENT :—The answer to the first question referred to us 
is that there is a right and a moral duty in the mother, but no 
legal obligation. The answer to the second question is that the 
duty of the father is a religious one and not a legal obligation. 
The third question is answered in the affirmative and the fourth 
in the negative. | 


We give no costs for this reference. 





PART IV.] | THE MADRAS LAW. JOURNAL REPORTS. 109 


JIN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr, Justice Subrahmania Aiyar and Mr, Justice Davies. 


T Aiyar ... yii NAPORNE * (Defend = 
= v. ë: 
Panchanada Aiyar = «+ Respondent (Plaintif). 
Rent Recovery Act (Madras Act VIII of 1865), S. 7S—Limitation—Cause of action. Subrahmania 
. A distraint by a landlord was set aside by the Collector as illegal and the grain Ayar 


attached was ordered to be delivered back to the tenant. The tenant sued tho land- Panchanada 
lord for damages for short delivery, alleging that the short fall had arisen owing to Aiyar. 
the negligence of the landlord in keeping the grain while under attachment, and for 
expenses incurred by him in getting the attachment removed. The suit was instituted 
more than six months from the date of -the attachment but within six months from 

“the date of the Collector's order. f 


Held: that the cause of action for the suit arose atthe date of the attach- 
ment; and 


that it was barred by limitation under S. 78 of the Rent Recovery Act. 


Appeal from the remand order of the Subordinate Iudge’s 
Court of Tanjore, in A. S. No. 812‘of 1897, presented against the 
decree of the District Munsif’s Court of Kumbakonam in O. 5, 
No, 571 of 1894. 


Defendant as landlord distrained certain paddy, the property 
of plaintiff, his lessee, in view to sell it for arrears of rent. The 
Collector, finding that the formalities required by the Act had not 
been observed, removed the attachment and directed the'restoration 
. of the property. Defendant accordingly restored_the paddy as it . 

then was, Plaintiff alleging that the quantity restored was less 
` than that attached and that the difference was caused by, defendant 
‘not haying taken proper care of the distrained property, instituted 
the suit more than six months from the date of distress but within 
six months from the date of the Collector’s order, for the recovery 
of the deficient quantity of paddy or its price and costs incurred by 
him in the revenue proceedings. The Munsif dismissed the suit as 
being barred, but the Sub-Judge on appeal reversed the order of the 
Munsif and remanded it for disposal on the merits.. The defendant 
then preferred this appeal to the High Court. os 





* A, A. O, No. 171 of 1897. Sea 4th February 1896. 
ò 3 
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© V. Krishnaswami ide ia P.. Subbaiya -Mudaliar for appel- 
lant, , ae ge 

O, Sankara Nair for réspondent, i 
The Court delivered the following 


JUDGMENT :—The claim of the plaintiff was a claim for 


ae 


~ damages which arose in consequence of the wrongful distraint. The 


suit was not one as has been erroneously stated by the Subordinate 
Judge for the recovery of paddy that was undelivered, although. it 


_ ought to have been delivered under the orders of the Head Assist- 


Veerasamy 
Chetty" 


Liladhara 
Vyas 


ant, Collector: According to the plaint, there was no paddy in 
existence which was not delivered. The damages claimed by the 
plaintiff was. on account of negligence on the part of thé defendant 
in allowing the paddy to be wasted while it was in his custody. 
The cause of action did not therefore arise out of disobedience to 
the Head Assistant Collector’s orders‘as held by the Subordinate 
J adge (assuniing that sucli cause of action lay), but out of the légal 
distress itself. The negligence complained of was only an aggrava- 
tion of the original wrong. See Bhagirathi Panda v. Padala 
Gopuludu, I. L. R., 8 M., 123, The same remark applies to the 
plaintiffs further dama for -the costs incurred in obtaining the 
release of the property. The suit having been. instituted more 
than six months after the date of the distraint, was clearly barred 
under S. 78 of the Rent Recovery Act. We must, thérefcre, 
reverse the order of the Subordinate Judge remanding the snit, and 
restore the decree of the District Munsif. ‘The costs of the 
appellant must be paid by the respondent in this and in the lower 
appellate Court. : 


-IN THE -HIGH COURT OF JUDICATURE AT MADRAS. 


Present :==Mr. Justice Subrahininia Aiyar and Mr. J ustice 
Benson. Fes 





Alian Chetty ae Petitioner * (Petitioner) 
A ; l 

Liladhara 1 A | o Respondent (Counter. 
| Petitioner). ; 


- Civil Proéedure Code, Ss.’ 83810-A. and 815—Refurd. 


When a salé of immoveable property is set aside únder S. 10-A; the aiiction 
purchaser who had paid the purchase money and interest is entitled to recover it from 
a decree-holder of the jadgmeni-debtor who had attached the money in the hands of 
the Court and received, it. 


#0. R. P. No. 93 of 1897. 7 10th December 1897; - ` 


r 
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. Petition under S. 622 of the Civil Procedure Code praying the 
High Court to revise the order of the City Civil Court, Madras, in 
C. M. P. No. 573 of 1896 in the matter of E. P. No. 50 of 1893 in 
suit No. 4528 of 1892 on the file of the Court of Small Causes, 
Madras. me 


The auction-purchaser in execution of a decree of the Small 
Causé Court paid the sale proceeds into Court. The judgment- 
debtor applied to set aside the sale under 8. 310-A, which was 
finally allowed on appeal. In the meantime, a decree-holder of the 
Small Cause Court against the same defendant had attached the 
money. The money was sent to the Small Cause Court and 
received by the attaching decree-holder. The auction-purchaser 
applied against him for repayment. The Small Cause dodge 
spiune his application for refund under 8, 622. 


g undara: Sastri, Kumarasami and Visvanathan for petitioner. 
K. Lakshmana Chetti for respondent. 


The Court delivered the following 


JUDGMENT :—We think that the Judge has misunderstood 
the scope of S. 315 of the Code of Civil Procedure., 


The fact that the purchase-money was handed over to the 
Small Cause Court under an attachment issued by that Court makes 
no difference, Tlie person who paid the purchase-money i is entitled 
under S. 815 to recover the same by way of execution from the 
person who has actually received it. The fact that the Small Cause 
Court was the medium through which the money reached the hands 
of the party proceeded against, cannot affect the rights or liabilities 
. of the parties under S. 315. 


We must, ther refore 6, set aside the order of the Judge and direct 
that the petition be restored to his file and disposed of according’ 
to law. The petitioner must have his costs in both Courts, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present : _—Mr. Justice Subrahmania Aiyar and Mr. Justiċê 


Benson. i 
Vu a Be Appellant * (Petitioner) E 
o v. l k 

TE Narasimhulu 0 l Respondent (Counter-Petitioner). 


* Guardian and Wards Act, S,7—Hindu mother—Power to appoint guardian by will. 


A Hindu mother is not entitled to appoint a guardian by will to her minor 
adopted son.. In appointing a guardian to such a minor, the Court may take her 
wishes into consideration as to who may be 50 appointed. : 


`” Appeal from the order of the District Court of Ganjam on 
M.-P. No. 362 of 1896. 


_. M. K. Vaidyantha Aiyar. and C. R. Pattabhirama diyar for 
appellant, 


N. Subrahmaniem for respondent. 


“The Court delivered the following: l are 


' JUDGMENT :—Assuming that the will in this case is genuine 
(a question, however, which has not been tried), the appointment 
by it of a guardian’ cannot be held to be such an appointment as. 
Somes within S. 7, cl. .3 of the Guardian and Wards Act; for,-a’ 
Hindu mother has‘no authority to make such appointment by will. 
Tt was, therefore, the duty ‘of the Court to have enquired under S. 7, 
as to the necessity for appointing a guardian, and, if necessar y, to. 
have appointed a fiband proper'pergon. In making such appoint- 
ment, he might very properly take-into consideration the wishes of 
the mother expressed in any genuine will, 


We must, therefore, set aside the onde of the District Tadge 
ia direct him to réstore the petition to his file and to dispose of it: .. 
according to law. Costs will abide and follow the result. i 


7 


# A. A. O. No. 129 of 1897, | i 13th December 1897. 
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IN THE HIGH COURT: OF JUDICATURE ATT. MADRAS. . ‘ 


Present :—Mr, Justice Subrahmania Aiyar and Mr. Justice. Boddam. ; 
Visvalingam Pillai weve Appellant (Plaintif) 
v. ; 
Palaniappa Chetty and others ` ,.. Respondents (Defendants). 
Mortgagor and mortgagee—Right of mortgagee to sue for mortgage poney- anster Visvalingam 


of Property Act, Ss. 68 and 98—Right of niortgagee to sue for damages. : Pillai 
g » 
A mortgaged his property to B by a deed which ran as follows :—“ Usufroctuarily Palaniappa 
mortgaging to you the immoveable property. . . . . . The amount borrowed Chetty. 
upon it is Rs. 500. . . . You shall for the said amount and for its interest enjoy 


the said properties for 3 faslies, i.e., 1294 to 1296. . . . . . We shall thus re- - 
deem the land and house without paying to you the said principal, amount or interest 
and you shall immediately on the expiry of the said term re-deliver the said pro- 
pertjes to us.’ Under this deed B was put in possession of the house alone and not 
of the land. Ina suit against B for possession of the house after the 3 years by a 
purchaser, at court auction of the right title and interest of A. 


Held: that B was not entitled to retain the house and that ewe was bound to give | 
it up after the expiry of the 3 years; and 


that the only right of B was to sue A for damages for non-delivery of the 
whole of the mortgaged property. 


"Per Curium:—S, 68 of the Transfer of Property Act only comtemplates cases 
where: the mortgagee is under the mortgage entitled to claim re-payment of the 
mortgage- money before redemption. 


< Second. appeal from the decree of tis District Court of Tan- 
jore in A. S. No, 481 of 1895, affirming the decree of the Court 
` of the District Munsif of Tanjore in O. S. No. 521 of 1894, 


The plaintiff as purchaser in court auction of the properties of 
the 1st defendant sued to recover possession of a house from the 
2nd defendant who claimed to retain possession of it by virtue of a 
prior mortgage. The 2nd defendant’s mortgage ran ‘as follows :— 

“Usufructuarily mortgaging to you the immoveable property . 

- . the amount borrowed upon it is Rs. 500 . . . . . You shall 
for the said amount and for its interest enjoy the said properties for 3 
faslies, i.e., 1294 to 1296. . . . . We shall thus redeem the land: 
and house soni paying to you the said principal amount or interest 
and you shall Ama y on the expiry ek the said ‘term ré-deliver me i 
said properties to us.’ 


: The 2nd defendant was put in possession of the house along 
and not of the land and after the 3 years had realized but a part 


#5, A, No. 47 of 1897. 9th Septomber 1897, 
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Vievalingam of his debt. The plaintiff now sued to recover possession of the - 
illai 


Ve 
Palaniappa 
Chetty. 


Kp An 


house, The 2nd defendant claimed to have a charge upon it for the © 
rest of his debt or at least to retain possession of it until his debt 
was repaid in full. The Courts below dismissed the plaintiff's 
suit. The plaintiff then preferred this second appeal. 


P. S.,Sivaswami Aiyar for appellant. 


C. Venkatasubbaramiah for E, Shadagopa Chariar for 2nd 


` respondent., 


Uy 


“The Court delivered the following 


` JUDGMENT :—On the whole, though not without hesitation, 
we Pes that the instrument may be considered to be a mor tage, 
but we are of opinion that it falls within 8. 98 of the Transfer of 


=- Property Act and that the rights and liabilities of the parties must 


be determined by the contract itself. The contract does not pro- - 


~vide for the contingency which has occurred. No special usage 


applicable to the present circumstances is set up. It is, however, 
contended that under S. 68 of the Transfer of Property Act it was 
open to the mortgagee to sue for the mortgage money as possession 
of part of the mortgaged property had not been delivered to him or 
to acquire a charge on the part which had been delivered to him 
until he was repaid the mortgage money. It appears to us, however, 


- that 8. 68 does not apply to a case like this. That,section contem- 


plates cases where the mortgagee is entitled to claim repayment of 
the mortgage money before redemption. In the present case how- 
ever the contract gives no right to claim re-payment but in terms 
denies it. The only right the mortgagee had was to remain in 
possession for the stipulated period and to recover damages for the 
bréach of contract by the mortgagor in not delivering possession of 
fhe whole of the land to him. We think, therefore, that the lowér 
Courts. were wrong in holding. that exhibit I was an ugufr uctuary 
mortgage and. gave the 2nd defendant the right to remain in pose 
session of the part he had after the expiry of the. three years 
agreed upon. f - | 
- We must, therefore, reverse ‘the decrees in both the Courts 
below and decree possession of the property sued for to the plaintiff 
with Rs. 9 for past mesne profits and with future mesne profits 


“also, The-defendants must pay-the plaintiffs costs throughout, 


- a = = ka A : = = ; 


ls 
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IN -THE-AIGH COURT OF- JUDICATURE AT MADRAS. - 


Present :—Mr, Justice ‘Subrabmania Aiya and Mr. J ustice 
Davies. a 


Manakkal Bhattathiripad ..: ... Appellant * (1st Defendant) 


Manakkal Damodaran ` m BAR Respondent (Plaintif). 


Code of Civil Procedure, Ss. 244 and 811—Partial review, efféch of—Irregularities in ` 
the execution of revised decree affecting parties to the original decree to be seb aside in 
execution and not by separate suit. 


x 


A. decree’for sale of certain items of property was made against twelve defend. 
ants of whom the 12th defendant was.in possession’ of item 6 of the properties 


ordored to be sold. Subsequently, the 11th defendant applied for a review and the. 


Court passed a revised decree so far as he was concerned. The decree-holder then 
executed that portion of the original decree not affected by. the review and in the 


Manakkal 
Bhatta- 
-thiripad 


v. 
Manakkal 
Damodaran, 


course of that execution certain irregularities were committed which prejudiced the . ` 


12th defendant in the sale of item,6. Ina suit by the 12th defendant for eee 
aside the sale on the ground of material irregularities : 


Held, that the review did not nullify the old deoues but that it must be taken 
to have ndded certain amendments though the two decrees may be on separate pieces 
of paper; and h 

i that, consequently, the matter was one .which’ ought to be enquired 
into in execution under Ss. 244 and 311, Civil Procedure Code, and that no separate 
guit lay. 


Appeal from the order of the District Court of South Malabar 
at Calicut, dated the 2nd day of October 1896, in A. S. No: 884 
of 1896, presented against the decree of the Court of the seach 
-Munsif, of Betutnad in O. 8. No. 450 of 1895. 


The plaintiff sued to set aside the sale of a paramba made in 
execution of the decree in O. S. 509 of 1892, on the file of the District 
“Munsif’s Court at Betutnad. He was the 12th defendant in the 
suit and was in possession of the paramba as. mortgagee. The 
reason assigned for setting aside the sale was that that there was 
a great deal of irregularity in the conduct of the sale and that there- 
by he was seriously prejudiced. The Munsif held that the suit 
was barred by S. 244, Civil Procedure Code. . On appeal, the District 
Judge reversed the decree of the Munsif holding that the 11th 


defendant had applied for a review of the original decree which was. 


accordingly reviewed, that the revised decree which in his opinion 





# A, A. O. No. 26 of 1897: ` 21st January 1898, 
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nullified the original decree did not incorporate the provisions of 
the original decree and that, consequently, the sale which took place 


in accordance with the original decree was not had in execution of 
an existing decree. He, accordingly, decided that the suit was 
maintainable and remanded the suit. to be tried on the merits, 
The defendants then preferred this second appeal, 


P. R. Sundara Aiyar for appellant. 
K. R. Subrahmania Sastri for respondent. 


The Court delivered the following : 
JUDGMENT :—The ground upon which the Judge seems to 


“have based his conclusion was that ‘Pier was no decree in execu- 


tion of which the sale had taken place, for the Judge seems to have 
held that the original decree of the 10th March 1693 had been 


entirely superseded or cancelled on review, and was, therefore, a 


mere nullity. The application for review. was made only by the 
11th defendant and was not directed against the whole decree but 
only ‘against that part of it which affected the 11th defendant. 
The judgment on review treats the original decree as existing and 
final in all other respects than that in which it directs a modifica- 
tion. So that the Judge was clearly.in error in treating the 
original decree as a mere nullity. There is no doubt but that there 
should be only one decree in a suit, and though here the original 
and the revised decrees are written on separate papers, they must 
be taken together and read as one. In this view, it cannot be said 
that the appellant here was.executing a decree not in existence as 


` it is still urged before us that he was. It is undisputable that 


there was an executable decree in existence between the parties 
and any misdescription of the terms of that decree in the-applica- 
tion for execution should have been set right in execution and any 
objection to the salo founded on such misdescription was also a 
matter for disposal in execution under S. 244, Code of Civil 
Procedure. A separate suit like this is prohibited by that section. 
On this ground, we must allow the appeal, and setting aside the 
order of the District Judge, we restore the decree of the District 
Munsif dismissing the suit with. costs. The respondents must pay 
the appellant’s costs in this and the lower appellate Court. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 


“Present :—Mr. Justice Davies and Mr. Tastiga Benson, . 


Muniappan Chetty and others ii, Appellants * KK. 
Ss ` (Defendants 5—8) 7 
; a i v- l ; 
Mannarkat eee Nair and another „e Respondents: 
A (Plaintiffs). 
Malabar Da tenure—Grant of cowle by Government, effect of—Jenmi’s right how Muniappan 
far affected by grant. of cowle. ee, 


The grant of a cowle by Government in jenmi lands is only to insure a favorable Mannarkat_ 
assessment of Government dues on cultivation. It does not in any way affect the Muppil Nair. 
jemi’ s rightin the land. But the holder ’of the cowle must settle: his terms with 
the jentni at the same time that he receives the cowle from'Government. : If,he fail 
to do so, he is liable to be evicted by the jenmi. Should, however, he be.left-in pose 
session for more than twelve years without any recognition of the jenmi’s right, he- 


would like any other trespasser acquire a valid tittle by prescription against the 
jonmi, 


Secretary of State v, Astamurts; ‘I. Li R., 13 M, 118, referred to. 
“Second appeal from the decree of the Subordinate J udge’s 
Court of South Malabar at Palghat in A. S. No,-189 of 1895, afirm- 


ing | the decree of the Court of the District Muna of Nedunganad 
in O. S. No. 866-of 1892. 


_ The facts necessary for the purpose of this report appear 
sufficiently from.the judgment of the Court. 


The. Ofteiating Advocate-General (V. Bhashyom Atyangar) ; 
0. R.. Pattabhirama Atyar and K. R. Subrahmania Sastri for 
rela 
"+ -0, Sankara Nair for 1st apana. 
V. Ryru Nambiar for respondents. 


“The Court delivered the following 


J UDGMENT :~-In. this- case it has poor found that. the ] jennit 
`- title to the plaint land was in the. plaintiffs, and that, i in 1863, one 
Koru obtained from Government a cowle to cultivate the land, and ' 
that he and his assignees, defendants 5 to 8, have.been i in possession 
ever since. It was alleged that Koru originally. got possession.of 
` the land ‘under an oral lease -from the Ist plaintiff in 1861. 62, but 
the Subordinate J udge did not.decide the question holding that 
even if Koru ‘took possession - of the land “on the strength of the 


# Second appeal No: 1203-of 1896.” A9th January 18984 - 


Muniappan 
Chetty 


Mannarkat 
Muppil Nair. 
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dayang cowle without nE to the jenmi, such possession 
must be regarded.as not hostile to the jenmi who was, therefore, 
entitled to recover at any time on the strength of his title, The 
Subordinate Judge, therefore, decreed that plaintiffs should recover 


possession on payment of compensation for improvements. 


Against this decree the defendants 5 to 8 appeal on the ground 
that the plaintiff’s suit is barred by limitation. We have no doubt 
but that this is so, unless the letting to Koru in 1861-62, alleged by 
the plaintiffs is proved. The effect of the grant of a cowle quoad 


“the jenmi has often formed the subject of judicial decision (Wigram’s 


Malabar Law and Custom, 187), and is well laid down in the case of 
the Secretary of State v. Astamurti, I. L. R., 18 M., 118.” It is 
expressly provided in the cowle that the jenmi’s rights are not 
affected by the grant of the cowle, and it is usual for the holder of 
the cowle to settle with the jenmi at the same time when he 


‘receives the cowle from Government. The cowle merely insures a 


favorable assessment of the Government dues on cultivation. Should 


. the holder of the cowle fail to settle with the. jenmi, he may be 
. evicted. Should he, however, be left in possession for more than 


twelve years without any recognition of the jenmi right, he would 
like any other asepen acquire a valid title by prescription. . 


“In the present case, there was no recognition of the Ist plaintiff’s 
right as jenmi. The learned pleader for the respondents contends 
that Exhibits 18 and 19 only convey Koru’s right to improvement, 
and that this fact, together with the attornment by Koru to the 12th 
defendant as jenmi in 1880, indicate that Koru did not claim the 


-land as owner, and argues that, unless he claimed to hold the land 


as owner, the plaintiff’s right could not become barred. He relies 


‘on a passage in Siva Subrahmania v. Secretary of State for India to 


the effect that possession will not generate a prescriptive right, 
unless ‘it is possession with the intention to hold exclusively and as 


‘owner (I. L. Ri, 9 M., 802-8). This argument is untenable. The `` 


language ‘must be understood in the light of the faéts and argu- 
ments in. that casé, and.when so understood, it has no reference to 


‘the present case. There the question was, whether certain acts ` 


were evidence of an ownership, or merely of an easement? In the 
present case there is no question of easement at all. Moreover, 
there is nothing in Exhibits 18 or.19 or 1.to indicate that Koru at 
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< 


_any time recognized the Let plaintiff as jenmi, Fxhibits 18. ‘and 19 

: are as consistent-with -Koru’s recognition of rival jenmi (the 12th 
defendant) as with his recognition of the plaintiff, and Exhibit I, 
by recognizing the latter, affords ground for supposing that Koru 
if he meant to recognize any jenmi meant to recognize the 12th 
defendant’ rather than the Ist plaintiff. The 1st plaintiff, then, 
was out of possession and Korn was in possession for more than 
twelve years without any recognition of Ist plaintiff's right, and the 
plaintif’s right is, therefore, barred under Art. 142 of Sch. 2 of the 
Limitation Act (S. A. No. 785 of 1894, unreported), unless, as already 
stated, Koru’s possession was that of a tenant under the oral letting 
alleged by the plaintiff. ` i 


We must, therefore, ask ‘the Subordinate Judge to return a 
finding on this i issue, on the evidence on record, within six weeks of 
the date of receipt of this order. Seven days will be allowed for 
oe objection after the finding h has been Wa upon this Court, 


e 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Subrahmania Aiyar and Mr, Justice 


Benson. 4 ak naa 
Nellaiyappa Pillai ade a Appellant * (Plaintif) 


Thangama Nachiyar and others ... “Respondents (Defendants). 
` Civil Procedure Code, S. 339—Powers of trustee appointed by Committee under Act 
XX, 18683—Appointment of new trustee—Misappropriation of trust funds, 

A general trustee of a temple appointed by the Devastanom Committee under 
Act XX of 1863, is entitled to resort to the ordinary courts to’obtain all appropriate 
„reliefs for the protection of the interests of the temple without having recourse to 
the special procedure prescribed by S. 589, Civil Procedure. Code. 

Jeyangåruladaru v. Sri Hati Durma. Dossji,, 4. M..H. KA R. 4 followed. ; 

* The plaintiff was the general trustee of a ; temple appointed by the’ Committed 
aise Act XX of 1863. The defendants were the representatives in interest of a 
sub-trustee of a certain endowment or Kattalai in the temple., The sub-trustee-had 
misappropriated the funds of the endowment and died without recouping the endow- 
ment, The plaintiff, then instituted a suit in the Court of a Subordinate Judge 


Muniappan 
C het ty 


Mann arkat 
Muppil Nair. 


Nellaiyappa 
Pillai 
v 
.. Thangama 
Nachiyar. 


against the defendants for the recovery of the ‘funds misappropriated ; and -for the 3 


appointment of a new trustee for the Kattalai : 
` Held, that thé suit was maintainable as it was fonnd in the Sab- poms and that 
S. 539, Civil Procedure Code, was no barse 0. So “bas 


+++ #4, AYO, No, 189 of 1897. .° 14th December 1897, -. = 1. 
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Per curiam :— 8. 539, Civil Procedure Oode, is intended to apply to persons who 
before its enactment had, or wero believed to have, no right to take proceedings for . 
the purposes mentioned in the section, andin their case the limitation requiring 
previous sanction for the suit was one ‘that was necessary to provent an abuse of the 
powers conferred; 

Appeal from the order of the Subordinate J udge’ s Court of 
Tinnevélly in O. S. No. 88 of 1896. 


The defendant’s ancestor was the trustee of a certain endow- 
ment or kattalai in the temple of Tondarkal Nainarkovil at Tinne» 
velly. He had misappropriated the funds of the endowment and 
died without re-couping the same. The plaintiff, who was the 
trustee of the temple appointed by the Committee under Act XX 
of 1863, sued the defendants for the recovery of the funds mis- 
appropraited, and for the appointment of a new trustee. Along with 
the plaint a petition under S. 30 was presented by the plaintiff for 
permission thereunder, and it was granted and likewise a notice 
under it was ordered. The suit was instituted‘in the Subordinate 
Judge’s Court at Tinnevelly and the Sub-Judge held that the suit 
was not maintainable in his Court and that the proper course for 
the plaintiff was to take the- procedure prescribed by 8. 539, Civil 
Procédure Code. The plaintiff then preferred this appeal. 


The Officiating Advocate-General (F. Bhashyam Aiyan gar) and 
M. R. Ramakrishna diyar for appellant. 


P. R. Sundara Atyar and K. Srinivasa Aiyangar for respon- 
dents. | ; 


The Court delivered the following 


JUDGMENT:—In our opinion; the Subordinate Judge has 
overlooked the circumstance that the plaintiff in this case was the 
general trustee of the temple and as such held a special position 
in regard to the protection of its interests. In that character, it 
was not only his right but his duty to see that the temple funda in, 
the hands of special trustces were duly appropriated (Jeyangarula- 
varu v. Sri Hati Durma Dossji, 4 M.H. C. R. at p. 4). And even 
before the enactment in 1877 of the provision now embodied in 
9S. 539, Civil Procedure Code, he would have been entitled to resort 
to the ordinary courts to enforce the obligations of the special 

trustees and to obtain all appropriate relief for the protection of 
the interests of the temple. He would have been entitled to 
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have sued for the “removal of such trustees for EP A and 
` if there was nó- other provision for filling up the vacancy, he 
could have asked the Court to appoint fresh trustees. We do 
not think that such right was intended to be affected by.S. 539, 
Civil Procedure Code. If that section were held. to apply to 


Nellaiyapps 


Thungama 
Nachiyar. 


„the case of a.person in the position of the present plaintiff, the. 


rights which he had prior to the enactment would be seriously res- 
tricted, inasmuch as the exercise of his rights would be made 
dependant on the sanction of the -Advocate-General or Collector as 
the case might be. It is difficult to believe that special rights of the 
character in question were intended to be so restricted.. Weagree 
with the learned Advocate-General that the suit was intended to 
apply to persons who before its enactment had, or were believed to 
have, no right to take proceedings for the | purposes mentioned in 
the section, and in their case the limitation requiring previous 
sanction for the suit was one that was S necessary to prevent an abuse 
of the powers conferred. 


` We have not thought it necessary to refer to the decision of 
the High Courts in other parts of India as they. proceed on a view 
which has not been accepted by ‘the Full Bench decision of this 
Court reported in Rangasami Naickan v. Kananga Naickan, 
I. L. R., 17 M. 465. 


Our view is in accordance “with the asikep in: Srinivasa 


Ayyangar v. Srinivasa.Swami, I. “L. R, 16 M. 31, and the 
unreported cases therein cited. 


È 


Wo, therefore, set aside the order of the Sub: J digs and direct 
that the plaint be received by him and that the suit be then disposed 
of in accordance with law, Costs to abide and follow the result, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Kiya anil Mr. Justice 


Benson. 
Ramanathan Chetti Peay te aa Pere (Plaintig 
: V. 
Palikutti Servai and others. .. |... Respondents (Defendants - 


1 to 88). 


Bjeotment euit—Relation of decree to date of plaint—Suit by lessor during con- 
tinuance of lease—Possession during Tenge. 
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A granted a lease of his melvaram right in an inam village to B for two faslies 
(1804 and 1805). O ousted the lessee from possession claiming a right in himself for 
the same. A thon ‘instituted a suit against B and O in ejectment during the con- 
tinuance of the term of the lease. Pending the suit the lease expired. The plaint 
contained no prayer for a declaration of A’s right. 


. Heid, that in every suit, the decree only settles the rights of the parties at the 


“date of the plaint ; 


< that as at thé date of the plaint A was not entitled to possession, his snit 


. was pre-mature and unsustainable; and, 


that no declaration can bo given to A of his right, inasmuch as he had 
not prayed for the same in the plaint. 


Appeal from the decree of the Sub-Court of Madura (East) 
in O; S. No. 40 of 1895. < 


The facts of the case appear sufficiently from the judgment of 
the Court. Oo : 


V. Erishnaswami Aiyar and K. Srinivasa Aiyangar for appel- 
Tant. sk 


The Officiating ‘Advocate-General (V. Bhashyam Aiyangar) and 
P. R. Sundara Aiyar for respondents. 


The Court delivered the following 


JUDGMENT :—Tho property in dispute in this case consists 
of 12 pangus or shares in an inam village.: The lands appertaining 
to the shares are in-the occupancy of raiyats who own the kudi- . 
varam right. - The shareholders or inamdars are the melwaram- 
dars, and, as such, are entitled to take their share of the crops and 
enjoy the other incidents appertaining to the tenure. Admittedly, 
the plaintifi’s vendor had before the sale to the plaintiff granted 
a lease of the shares in dispute | to the late Ist defendant for 
Faslies 1804 and 1305. The present suit was instituted before the 
expiration of the term of the said lease and while it remained in 
force. The plaintiff claimed a decree for possession of the shares 


against the contesting defendants, who, it was alleged, had ousted the 


1st defendant, the lessee. On behalf of the defendants, it was objec- 
ted that the plaintiff’s suit as framed was unsustainable, the lease 
being ‘treated in the plaint itself as subsisting and valid. The 
Subordinate Judge overruled the objection. But we cannot agree 
with him as he has overlooked the elementary rule that a plaintiff 
who seeks possession must show that at the date of the suit, he 
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was entitled to such relief (Cole on Ejectment, p. 66),’ The obser- Ramanathan 


` vations of Sir Barnes Peacock in Davis v. Kazee Abdool Hamed, 8 oe 
W.R., p. 58, are a direct authority that in this country also a land- P a 


lord in the position of the plaintiff could not sue to eject even a 
trespasser so long as the lease is outstanding. The case of Bisse- 
suri Dabeea v. Baroda Kanta Roy Chowdry, I. TL. R., 10 C., 1076, 
cited by the Subordinate Judge does not lay down a rule to the con- 
trary, and if it did, the decision could not be held to be sound. As 
we understand that case, the Court there only held that as the 
plaintiff had been deprived of the joint possession he had held 
with his nim-howladars, he was entitled to be restored to such 
possession. Clause n. of 8.108 of the Transfer of Property Act 
on which also the Subordinate Judge relies, no doubt imposes 
an obligation on the lessor to put the lessee in possession. .But 
that provision certainly cannot be construed as affecting the rule 
of procedure that a plaintiff suing for possession must shew that 
at the date of the suit he was entitled to that relief. 


On behalf of the plaintiff, it was urged here that, even if at the 

. date of the suit, the plaintiff’s claim for possession was-unsustain- 
able, still as the term of the lease expired during the pendency of 
the litigation, the plaintiff might now be: given a decree for posses- 
sion, should his case be shown to be well founded on the merits. 
The cases Sakharam Mahadev Dange v. Harikishna Dange, I. L. R. 
6 B. 118, and Sangilt v. Mookan, I. L. R., 16 M., 350, on which the 
learned pleader for the plaintiff laid stress in support of the above 
contention do not warrant.the course suggested by him being 
adopted i in cases like the. present, If, in suits for partition under 
the Hindu Law, events occurring after the commencement of the 
action are to be considered in determining the rights of the parties, 
such cases must’ be treated as an exception to the general rule that 
the rights of parties must be ascertained as at the date of the 
action brought (Compare the observations of Collins, J.; in Reys'v. ` 

‘London Assurance Corporation, 1897, 2, Q. B. D. 142). Tt seems to 
be clear, therefore, that the plaintiff’s suit for possession was not 
maintainable in consequence of the existence then of the outstand- 
ing term under the lease to the late 1st defendant. 


It was next urged for the plaintiff that the dispossession of the 
Ist defendant was-on a claim ôf title which was inconsistent with 
B 
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Ramanathan the plaintif’s right to the reversion and such velief as would pro- 
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tect that right might and ought to be given in this suit. The 


relief appropriate in such circumstances would be a declaration 
Aes Peacock, C. J., in 10 W. R. at p. 19 C. R.) 


But, as the plaint was framed upon an erroneous view of the 
plaintiff's rights, no declaration was prayed for with reference to the 
view of the matter just stated. And the case is not one in which 
the plaintiff should be allowed to amend at this stage of the litigation, 
especially because, even after such an amendment the case cannot 
be decided in favor of the plaintiff without taking further evidence 
as to whether Exhibit C, which is the very first link in the chain of 
the plaintiff’s title was executed by the parties who are alleged to 
have executed it, but which evidence the plaintiff had failed to call 
without, so far as appears, any proper reasons for such omission. 


In these circumstances, thereis no alternative left but to dis- 
miss the suit on the preliminary ground stated above. 


‘The appeal, therefore, fails and is disallowed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Arthur Collins, Kt., Chief Justice, and Mr. Justice 


- Shephard. 
-Ramasami Aiyar and ... Appellants * (1st and 2nd De- 
another. fendants) 
oO D E 
Annasami Aiyar and others i .. Respondents (Plaintiffs). 


Specific Relief Act, $ 42—Further relief—Injunction where sole possession available 
—Person in joint possession—Suit for sole possession or for mere declaration. 

A person who is in joint possession of a temple and its properties with others 
who claim to be joint trustees with him must, in order to exclude®them. from the 
manegement, sue for sole possession and not for a mere declaration that he is the 
proper trustee and the others not. The addition in the plaint of a farther prayer 
for an injunction against the others is not either an appropriate or a sufficient 
further relief so as to save his suit from the bar created by S. 42 of the Specific 
Relief Act. i 


Appeal from the decree of the District Court of Trichi- 
nopoly in O: S. No. 15 of 1895. 
# A. No, 135 of 1895, 10th March 1398. 





—+ 
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This was suit for a declaration that the plaintiffs and not the 
defendants are the trustees and, managers of the Saptarishi Iswara 
temple, Lalgudi, and for a.perpetual-injunction that the defendants 
shall not interfere with the plainiiffs-in the management thereof. 
The plaintiffs and defendants had all been originally appointed 
trustees of the temple by the Devastanom Committee, but; on the 
19th February 1898, the Committee had for some reasons dismissed 
. the defendants from the trusteeship and directed them to: hand 
over to the plaintiffs, possession of the temple jewels and other 
properties which they were holding as trustees. The defendant 
refused to obey the order ofthe Committee and contended that 
they had not been validly dismissed from office. The plaintiffs 
then brought this present suit for a declaration and injunction to 
which the defendants set'up the bar of S. 42, Specific Relief Act. 
The District J udge held that the ‘suit wag maintainable as it was 
framed and, on the merits, decreed the plaintiff's. claim. The 
defendants then preferred this appeal. 


0. Sankara Nayar and N. Narayana Air yangar for panenan 


N. Subrahmanyam for respondents. 


C. R. Pattabhirama Aiyar and T Rangachariar for Ist and 


2nd rospondents. 
The Court delivered the following 
JUDGMENT :—Objection is taken to the frame of the suit ón 
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_ Aiyar 
U, 
Annasami 
Aiyar. 


the ground that the appellants are still in possession of the jewels ' 


and other temple property. Indeed an admission was made to that 
effeet in the Court below (see paragraph 26 of the judgment). It 
is said on the respondents’ behalf that although the appellants are 
in possession the respondents are also in possession as trustees. 
This may be so; though it is not admitted, but it is none the less 
true that the respondents are entitled to further relief than a 
mere declaration of. title. It follows, having regard to the pro- 
vision of the Specific Relief. Act, S. 42, that the suit for a decla- 
Tation. cannot lie, It is further argued, that the plaint can be sus- 
tained in so far as it asks for an injunction. But, in our opinion, an 


injunction is not the appropriate remedy. The respondents really | 


want more than an injunction, they want the positive relief which 
a decree in ejectment gives. It would be futile to give the repona 
dents a merely prohibitory injunction which is all that they ask for, 
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| for the result would be to leave unsettled the real question at issue ` 
between the parties. Moreover, to grant to plaintiffs in the position 
of the respondents relief such as is asked for in this suit would be 
to allow them to obtain by a side wind the declaration which the 
law says they are not entitled to have. The decree goes further 
than the plaint by directing the delivery up of all the temple pro- 
perty to the plaintiffs, showing clearly that, in the opinion of the 
Court, it was all in the possession of the defendants. It is to be. 
regretted that the issue was not framed in such a way as to bring 
out the real question which had to be tried. We must reverse the 
decree and dismiss the suit with costs throughout. 








« 


“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Shephard and Mr. Justice Davies. 


f % ‘ 
Ramasamaiyan and others... ii janan 3 (Def D i 


Virasami Aiyar ss sah ... Respondent (Plaintif). 


Hindu Law—Mitakshara—Mortgage—Decree against the father—Son’s liablity— 
Son’s right to impeach the decreo—Transfer of Property Act, S. 85. 


A mortgaie decree-holder purchased in execution of his decree against a Hinda 
father. The sons deny that any debt was due and contend that they are not 
bound by a decree to which they were not parties. 


1. Held, by Shephard, J. (Davies, J., dubitante) that the sons’ shares would be 
bound even though they were not made parties to the suit.) 


Bhawani Prasad Y. Kallu, I. L. R., 17 A., 537, commented on. 


2. As mortgagee had no notice of the son’s existence, the sale bound the son’s 
“interest as well, 

3. Held, also, that as it';was open to the sons to have tried the fact of immorality 
or illegality of a debt, so it was likewise open to them to try the existence of the 
debt itself. 


Second appeal from the decree of the District Court of 
‘Wanjore in A. S. No. 141 of 1896, reversing the decree of the Court 
of the District Munsif of Kumbakonam in O. S. No. 379 of 1894. 


* 8. A. No. 1435 of 1806. 10th March 1898. 
(1) Seo upon the first point judgment of Turner, C. J., in Pownappa Pillai v. 
Pappuvayyangar, I. L. Re, 9 DL, 343 at p. 351, and upou the third point Natasuyyan 
v, Ponnusami, 1. L. R., 16 M., 99. i 
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The facts of the case appear sufficiently from the judgment 
of the Court: 


V. Krisnaswami Ajar and R. A. Leshan Aiyar for 
appellants. 


C. R. Pattabhirama Aiyar and K. Balamukwmda nue for 
respondent. 


The Court delivered the following 


‘JUDGMENTS :—Shephard, J—The parties to this appeal are 
on the one hand the infant son of a judgment-debtor, named Ram- 
aiyan, and on the other the judgment-creditors of the same person. 
who in execution of their decree purchaséd the property previously. 
held by them under an hypofhecation. The District Munsif dis- 
missed the suit, without hearing any evidence, on the ground that 
the plaint disclosed.no cause of action, he District Judge on 
appeal reversed this decree and granted a decree in the plaintifi’s 


favour, holding that the plaintiff’s original interest in the property - 


had been in no way affected by the sale thereof, because the plaintiff 
had not been joined with his father aad brother in the suit which 


Ramasani 
Aiyan 
Va 
Virasami 

Aiyar. 


led up to the sale. The District Judge bases his judgment on the ° 


ruling of the Full Bench of the Allahabad High Court in Bhawani 
Prasad v. Kallu, I. L. R., 17 A., 587. In that case, the plaint was 
similar. to the plaint now before us in that it did not allege that the 
debt incurred by the father was incurred for immoral or impious 
purposes. The plaintiff then relied, as the plaintiff-respondent does 


here, on the fact that he was no party to the mortgage decree , 


obtained against his father. ‘he judgment of the majority of the 
Court in that case, like the argument in the present case, proceeded 
entirely upon the ground that the law has been altered by the 


enactment of S. 85 of the Transfer of Property Act which 


directs that “all persons having an interest in the property com- 
prised in a mortgage must be joined as parties to any suit under 


this chapter relating to such mortgage, provided that the plaintiff’ 


has notice of such interest.” Independently of the statute the 


position of a purchaser who in a sale in execution of a decree : 


against the father bought the entirety of the estate is the same as 
regards the son whether the decree was a mortgage decree or a 
decree for money. In either case all that the son can claim is that, 
not having been a party to the sale or the proceedings which lod 
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Ramasami up to it, he should have an opportunity of showing that there was 


Aiyan 
v 


Virasami 
Aiyar. 


in reality no such debt as to justify the sale (Mussamit Nanomi v. 
Modun Mohun, I. R., 18, I. A, 9; Kunhali Beart v. Keshava 
Shanbaga, I. L. R., 11 M., 76). 


The theory is that as the father may in order to pay a just debt 
legally sell the whole estate without suit, so his creditor may bring 
about such sale by the intervention of a suit. It is not necessary 
that the son shall be called in whether the sale is voluntary or pro- 
cured by a proceeding in invitum, and there is no object in joining 
him except to preclude him from afterwards questioning the nature 
of the debt. According to the decision in Bhawani Prasad’s case, 
a distinction must be made between a voluntary and an enforced 
sale, when such sale is the consequence of a mortgage suit, and in 
this latter case it must be held that no interest passes except that 
of those who are made parties to the suit, and this distinction is 
insisted upon, because the legislature has enacted as a written rule 
of law what was previously a well-recognized rule of procedure, 
Having regard to the theory above stated, I cannot think that this 
effect should be given to the section. The section is certainly 
imperative in its terms. Expressed in any other mood it would be 
vain. Buta sanction is not wanting, for inconvenient consequences 
may follow ou a neglect of the law. The mortgagee who omits to 
join persons interested in the property may have his suit dismissed, 
or, if he obtains a decree, may find, notwithstanding, that he has to 
institute or defend another suit. Nevertheless as against the Hindu 
father the decree which is passed in the absence of his sons is a 
good and valid decree. The creditor, although he may have failed 
to obey the rule contained in the section, has got the decree which 
he requires as a foundation for his application to sell the whole estate. 
In the Allahabad Court this proposition would be denied. In effect 
it must be said that the decree though valid against the father has, 
since the Act was passed, lost the peculiar quality which it previously 


‘possessed. It can no longer be made the means of compelling the 


father to sell the estate. This seems to me a conclusion which is 
wholly unwarranted by the terms of the section. Iagree with Ar, 
Justice Bunnerji in the reasons which he has given for dissenting 
from the rest of the Court. In addition I would only refer to the 
proviso appended io the section. The effect of the proviso is that, 
unless the mortgagee has notice of the existence of the son, he is nob 
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‘affected by-the section, and, therefore, presumably the decree which 


he obtains and the subséquent proceedings therein are not vitiated 
by the omission to join the son, ‘It follows that the extent of the 


interest obtained by the purchaser may depend on the knowledge: 


or want of knowledge of the mortgagee at the time of the institu- 
tion of the suit. 


I think we ought to be slow to adopt a construction which 
would lead to this anomaly as well as the other anomalies dwelt 
upon by Mr. Justice Banneryi. 


For these reasons, I would reverse the decree of the District 
Judge ; but, inasmuch as the plaint in effect alleges that there 
really was no debt owing by the father, I think the respondent i is 
entitled to have that question tried. Itis argued on behalf of the 
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appellant that the only question which the son of a Hindu debtor | 


can raise is as to the nature of the debt, and that he cannot 
question-the existence of a debt which forms the foundation ofa 
decree against-his father. According. to this contention, it would 
be open to, the father by confessing judgment to procure by 
indirect means the sale of the entire estate when he could not 
lawfully alienate it by a voluntary conveyance. The limitation 
which is imposéd by Hindu law on the father’s power of alienation 
would become illusory. 


But this is clearly not the law. Whether the sale is a volun- 
tary or an enforced sale, its validity depends upon the existence 
of a just debt in satisfaction of which the sale is effected. If 
authority is needed, the dictum in L. R., 19 L A, p. 18, may be 
cited as showing that the son may Gasstion alike the existence and 
the nature of the debt-in consequence of which the sale has taken 
place. 


The decrees of otk Courts must be reversed and the it 
_must be remanded for retrial by the District Munsif. It must be 
understood that no questions have been decided in this appeal save 
those two questions which arise upon the allegations made in the 
plaint. ‘lhe respondents must pay the costs of this appeal. Other 
costs will be-provided for i in the revised decree. i 


Davies, J—I agree to the’ reversal of the lower ‘appellate 
Court’s decree, because there was mo allegation in the plaint and 
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Ramasami nothing to show that the mortgagees who brought the suit wherein 
Alyan the sale was decreed had notice of the plaintiff’s interest. Their 
a omission, therefore, to make the plaintiff also a party to that suit did 
not ipso facto entitle the plaintiff to a decree, for in the Allahabad 
case the ruling in which the Judge has followed, and with which 
I cannot say that I disagrée, the fact was there had been such 
notice. I also agree to the reversal of the decree of the Court of 
First Instance and to the order of remand which my learned col- 
league has directed in the case, because there can be no doubt that 
the plaintiff’s suit lies to show, as is alleged in the plaint, that there 
was no consideration for the mortgage, or in other words the xon- 
existence of the debt by which it is sought.to bind the plaintiffs 

share in the family property. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 
Davies. : ew 
Subramanyam Chetty and others ... Appellants * (Defts. 1 to 3) 
v. l 
Thayaramma ... eas ... Respondent (Plaintif’). 


Subraman- Hindu law—Stridhanam—Hnusoand’s brother’s daughter preferential heir to maternal 
yam Ohetty wnéle’s son. 
v 


A . . . » . :. 

Thayaramma In the absence of nearer heirs, the stridhanam of a Hindn woman married in 
one of the approvod forms of marriage devolves on her death on her husband's 
brother’s daughter in preference to her maternal uncle's son. 


‘ ` Per curiam :—The brother's daughter of a Hindu is his bandhu. 
Appeal from the decree of Boddam, J., in O. S. No. 149 of 1897 


in the High Court of Judicature at Madras in its exercise of its 
ordinary original jurisdiction. 

The facts of the case appear sufficiently from the judgment of 
the Court. 

P. R. Sundara Aryar for Ist and #nd appellants. 

T. Lithiraja Mudaliar for appellants. 


C. R. Pattabhirama Aiyar and M. Venkatramiah Chetti for 
respondent. 





® 0. S. Appeal No. 50 of 1897. ‘14th March 1898, 


- 
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The Court deliver red the following. 


JUDGMENT: :—The dispute in this case is as to the right of 
succession to the stridhanam of one Rengammal, who had been 
married according to one of the approved forms, but who died 
without issue, male or female, her husband having pre-deceased 
her. The learned Judge holds that the plaintiffs—the daughters 
of Rengammal’s husband’s brother—are, in the absence of nearer 
heirs, entitled to take the succession. 


In the argument before us, two contentions were urged on 
behalf of the appellants, defendants 1 to 3, viz. : 1st, that the plain- 
tiffs are, under the law, not in the line of heirs at all ; 2ndly, that 
if they are, the 2nd defendant (assuming he is, as alleged by him, 
Rengammial’s maternal uncle’s adopted son) has a preferential right 
to the property in dispute. 


With reference to the first of these contentions, the question 
is whether the plaintiffs are in the line of heirs to their uncle,-since, 
in the admitted circumstances of the case, the heirs entitled to take 
Rengammal’s stridhanam would, under the Mitakshara, be her 
husband’s heirs. Now, undoubtedly, the plaintiffs are sapindas of 


Subraman, 
yam Chetty 
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Thayaramma 


their uncle, in the Mitakshara sense of the term ‘ sapinda,’ inas-. . 


much as they have community with. him of particles of the same 


body as explained in the Acharakanda of the Mitakshata. And as ` 


persons liable to be transferred by marriage to a gotra other than 
that of their-birth, they (plaintiffs) must be looked upon. as 


Sapindas. of a different gotra, and would, therefore, be their uncle’s-- ~ 
bandhus, unless, as was argued on behalf of the appellants,. they. r 


were precluded from claiming such heritable right i in consequence” 
of their sex. But such an argument it is too late in this Presidency 


`- to raise, it being opposed to the ratio decidendi of several deci- 


sions in this Court, beginning with Radhakrishna v. Kuttiammal 
(8 M. H.C. R., 88), decided more than twenty years ago, and which 
recognized the right of a sister to inherit to her brother’s estate. 
No: deubt, in that case, her right was ‘not in terms stated-to be that 


of a bandhu; but not being a sagotra sapinda or samanodhaka, she. 


could have been ietin only as a-bandhu.; and that ib was in that 
right her claim was admitted has been repeatedly pointed out. 
See Lakshmananmmal v. Tiruvengada (I. L.-R., 5 M. at p. 250); 


Mari.v. Chinnammal (Ib. 8 M. at p. 180) ; Ndara v. Pormal . 


(Ib. 14 M. at p. 150); and Balamma v. Pullayya (Ib. 18 M. at 
p. 170). 
| G 
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Subraman- . Following the decision upholding the sister’s right, that of 

yag, Chetty other female relations to succeed as bandhus has also been recog- - 

ithaveyamiia nised. See Nallana v. Ponnal, already cited, and Ramappud- 

ayan v. Arumukathudayan (1. L. R., 17 M. 182). It may also be 

added that in Chinnammal v. Venkituhala (Ib. 15 M. at p. 422) 

a man’s father’s sister was expressly referred to by the learned | 

Judges who decided the case as a bandhu. Great stress was 

laid on behalf of the appellants upon the language used in Sun- 

drammal v. Rengasami Mudaliar (I. L. R., 18 M. at pp. 198 and 

199) with reference to a sisters daughter’s right to come in as . 

a bandhu. But we must take those observations as intended to 

draw a distinction between the less preferential right of femalo 

bandhus and that of the more favored male bandhus, or “regular 

bandhus’ as they were otherwise spoken of by the learned Judges 

(1b. 198). We ought not, we think, to understand those observa- 

tions as intended to deny that female sapindas in general do come 

within the definition of bandhus under the Mitakshara, especially - 

when we consider. that the same learned Judges had not only in 

Nallanna v. Ponnal in unequivocal terms decided that a man’s 

sows daughter is a bandhu, but also subsequent to Sundranmal 

v. Rengasami Mudali, pointed out that Kuttiammal v. Radha- 

krishna proceeded “on the view that any relative who is also a 

cognate may-be treated as coming within the definition of bhinna- 

gotra sapinda, and that the term sapinda, as used in ch. 2, sec, 6 

of the Mitakshara included females” (I. L. R., 18 M. at p. 170). 

We must, therefore, hold that the plaintiffs are not precluded 

. from claiming as bandhus of their uncle by reason of their sex, and 

that, consequently, they are in the line of heirs to the deceased 
Rengammal’s stridhanam. 


The only other contention urged on behalf of the appellants is 
shortly disposed of. It rests entirely upon a misconception as to 
_ the import of a text of Brihaspati, referred to in the concluding 
part of sec. 622 of Mayne’s Hindu Law, 5th Edition, The learned 
author, no doubt, mentions among others a woman’s maternal 
uncle’s son as one of the persons entitled, according to Brihaspati, 
to claim her stridhanam. But that the whole explanation of the 
text given by Mr. Mayne is erroneous will be evident from a careful 
examination of the text itself, It runs as follows :—“ The sister 
of a mother, the wife of a maternal or of a paternal uncle, the 
sister of a father, the mother of a wife, and the wife of an elder 
brother are declared equal to.a mother. If they leave no male 


hi 
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issue of their body, nor the son of a E nor a daughter, the 
sister’s son and the rest shall inherit their property.” (Guru Dass 
Bannerjeo’s “ Marriage and Stridhanam,” 2nd Edition, page 387.) 
The meaning of the text, borrowing the language of Dr. Bannerjee, 
is as follows :—To a male, the females related as the sister of his 
mother, the wife of his maternal or of his paternal ‘uncle, the sister 
of his father , the mother of his wife and the wife of his elder bro- 
ther are like his mother ; so, as to a female, the males related in the 
reciprocal way as her sister’s son, her husband’s sister’s son, her 
husband’s brother’s son, her brother’s son, her daughter’s husband 
and her husband’s younger brother are like her son. And these 
last-mentioned relations of a female being like her sons inherit her 
“stridhana if she leave no male issue, nor son of a daughter, . nor a 
daughter.” (Ib. 388 and 889.) 


The second defendant, assuming: that he is Rengammal’s 
maternal uncle’s adopted son, is not a pelakon specified in the text, 
and, consequently, he cannot under it set up any right as against 
tho plaintiffs., It is unnecessary, therefore, to consider and express 
any opinion on the question much discussed in the argument 
whether the passages in the Smriti Chandrika and other southern 
commentaries which refer to, and rely on, the text, are to be 
accepted as modifying the rule-laid-down by the Mitakshara with 
reference to the devolution of the stridhanam of a woman married 
in one of the approved forms, but dying without issue. 


The decision of the learned J udge is right. The appeal fails, 


and is dismissed with costs. 








IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Polini Kt., Chief Justice, and 


Mr. Justice Benson. 


Thiruvengadasami Mudaliar i Appellant * (Plaintif) 


Raghavachary vee Respondent (Defendant). 


~ Rule of Practice, Original Side, High Court—Commissiouer’s certificate of account— _ 


Powers of appellate court to interfere with the commissioner’s certificate. 


Whero-a commissioner is appointed in a suit to look into and settle the accounts 
of the parties and he issues a certificate and the presiding Judge agrees with- it, itis 
“unreasonable that an appellate court should go into particulars in the “accounts in 


SES RE ORS E 
# O. B. appeal No, 64 of 1897, - 15th March 1898, 
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regard to which both thé judge and the commissioner had come to the same conclu- 
sion. The Rule of Practice No. 292 ow the original side that “a certificate or report 
of an officer of the court or commissioner, unless discharged or varied, will be taken 
as conclusive evidence of the facts found therein ” is sound and reasonable, 


. Appeal from the decree of the High Court of Judicature at 
Madras in the exercise of its ordinary original civil jurisdiction, 
made in C. S. No. 38 of 1894. 


The facts necessary for the purpose of this report appear 
sufficiently from the judgment of the Court. ` 


P. R. Sundara Aiyor for appellant. 
T. V. Seshagiri.Aiyar for respondent. 
- The Court delivered the following 


JUDGMENT :—The appellant’s vakil wishes to argue against. 
the correctness of various items in the account which was referred 
to the commissioner for report.. A preliminary objection is taken 
that it is not open to the appellant’s vakil to do this as the learned 
Judge did not vary the report of the commissioner, and No, 292 ` 
of the Rules of Practice on the original side provides that “a 
certificate or report of an officer of the court or commissioner, 
unless. discharged or varied will be taken as conclusive evidence 
of the facts found therein.” ‘The rule was interpreted by this 
Court in the.sense contended.for by the respondent’s vakil in 0.8. 


_ appeal No. 8 of 1896, and it appears to us to be unreasonable that 


the appellate court should’ go into particulars in an account in 
regard to which both the commissioner and the Judge have come 
to the same conclusion. We, therefore, follow the decision in that 
case. There is, however, one term in regard to which the com- 
missioner did not give a decision, but referred it to the Court for 
determination, that is, whether the plaintiff drew a sum of Rs. 1,070 
for his own use as alleged by the defendant. In regard to this, the 
appellant’s vakil has addressed us on the evidence, but we do not 
think that there is any ground for differing from the conclusion 
of the learned Judge. ‘Though the abstract accounts were care- 
lessly kept, this does not appeat to be so in regard to the day book 
and the payment shown therein. The Judge accepted that account 
as correct, and we see no reason-to take a contrary view. The 
résult is that the appeal fails and is dismissed with costs. 


af 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice _ 
Davies. ; 


Chidambaram Chettiar vis $ Appellant* (Petitioner; 


Plaintiff) 


Respondents (Counter- 


Bony How end orkoi ak petitioner, Defendants). 


Civil Procedure Code, S. 310 (a)--Right of prior mortgagee to be paid out of sale Chidamba. ` 
proceeds—Prior mortgagee not decree-holder—Decree, construction of. ram Choti 


A mortgagee sued his mortgagor and others who had prior charge on the pro- Rama Row. 
perty for his debt and obtained a decree which directed that the mortgaged pro- 
perty be sold and out of the sale proceeds the prior charges be first paid and then 
the mortgage, debt of the plaintiff. The mortgage debt amounted to a sum of 
Rs. 8,127. The property was sold and purchased by the plaintiff himself for Rs. 1,879 
which he paid into Court, Immediately after, the holder of one of the prior charges 
who was also a subsequent mortgagee paid the decree amount and 5 per cent. on the 
purchase money in court and ‘had the sale set aside under S. 310 (a). The plaintiff 
thereupon applied for the refund of his purchase money. ' 

Held; that he was entitled to a refund of the whole sum without any deduction | 
being made on account of the prior charges, inasmuch as these charges had accord- 
ing to the decree to be paid out of the sale proceeds alone and there were no sale 
proceeds, the Sale itself having been set aside. i 


Appeal from the órder of thè District Court of Coimbatore; 
in C., M. P., Nos. 11 and 18 of 1897 in execution petition. No. 44: of 
1396, connected with O. S. No. 14 of 1895. 


The following judgment of the District Judge gives a clear 
and concise statement of the facts :— i 


“ Plaintiff sued upon-a mortgage bond.executed by first defendant. 
Second: defendant who is a subsequent mortgagee of part of the bypo- 
theca and third and fourth defendants who are subsequent purchasers of 
part, proved that they had cleared off mortgages which were prior to | 
the mortgage executed by 1st defendant and, therefore, the Court allowed 
to second, third and fourth defendants a prior charge. 


The decree was the usual decree under the Transfer of Property Act 
that lst defendant within six months pay Rs. 6,937-8-0 or else that the 
property be sold, but the decree went on to direct that the sale proceeds 
go to clear off the prior charges.of second, third, and fourth defendants 
before any payment to plaintiff. 








* A, A, O. No. 161 of 1897. - . °° 7. . 28th January 1898.. 
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Chidamba- The ‘first defendant did not pay the money and the property -was 

ey. chee brought to sale. Plaintiff was permitted to bid and he purchased all 

Hana Row. the lands except No. 658 for Rs. 1,379. No. 658 was purchased by a 
stranger for Rs. 1,340; on the total Rs. 2,719 the poundages was 
Rs, 69-1-0. Plaintiff paid into Court Rs. 1,309-15-0, being the amount 
of his purchase money less the poundage. 


Meanwhile second defendant had filed a suit in a District Munsif’s 
Court on his subequent mortgage, had obtained a decree and had brought 
to sale and purchased his hypotheca, subject to the prior mortgage held 
by plaintiff. Thus the second defendant instead of being a subsequent 
mortgagee became a subsequent purchaser, This being so the second. 
defendant paid into Court Rs. 8,263-11-0 under S. 310 (a) and got the 
sale set aside. 


This Rs. 8,263-11-0 was composed of Rs. 136, being five per cent. 
on the purchase money and Rs. 8,127-11-0, being the amount specified 
in the proclamation for sale. 


- Plaintiff now asks for the refund of his purchase money Rs. 1,309-16-0 

with Rs. 69 at five per cent. on that sum and also for the whole sum of 

` Rs. 8,127-11-0 as his decree amount. Second defendant opposes this 

and asks that this prior charge be cleared off before the decree-amount 

is paid to plaintiff. To this, plaintiff replies that the sale has been set 
aside and that this money is not sale proceeds. 


My decision is that plaintiff may of course get back his. purchase 
money which he paid into Court with five per cent. and that the other 
purchaser is entitled to his five per cent. and to the refund of his pur- 
chase money if he has paid it into Court. But the Rs. 8,127-11-0 must 
undoubtedly go to clear off the charges in the rank set forth in the 
decree and plaintiff can get no part of this Rs. 8,127-11-0 until the prior 
charges of second, third and fourth defendants as set fourth in the - 
decree have been satisfied. Cheques may be issued accordingly.” 


V. Krishnaswami Aiyar for appellant. 
- V. Sankaranarayana Sastri for respondents. 


The Court delivered the following 


i JUDGMENT :—The 2nd, 8rd, and 4th defendants were entitled 
to payment of the amounts adjudged to them only out of the sale 
‘proceeds. There were no sale proceeds in this case inasmuch as 
the sale was set aside under the provisions of S. 310 (a) of the 
Code of Civil Procedure by payment, so far as this case is concerned, 
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of: the enone due -to the. decree-holder, the appellant, who was, Chidamba- 
therefore, entitled-to the whole of;that amount. We cannot accept wae ee 
the contention that-the 2nd, 3rd, and 4th defendants were ‘also Rama Row. 
decree-holders. It is true the decree recognizes certain charges 
in their favour, but they jcould obtain no orders in: execution on 
account of those charges until there were sale proceeds available 
for distribution according to the decree. They have, therefore, 
never become decree-holders. We, accordingly, set aside the order 
of the Judge, and hold that the appellant is entitled to the whole 
of the sum of Rs. 8,127-11-0; and if any portion thereof has been’ 
paid to respondents (defendants 2, 8 or 4), we direct that the same 
be refunded to the appellant with interest at the rate of 6 per cent. 
per annum from date of receipt to date of repayment. The respon- 
dents must pay the plaintiffs’ (appellants’) costs in this and in the 
_ lower Courts. 


IN THE HIGH OOURT OF JUDICATURE AT MADRAS. . 


` Present :—Sir Arthur Collins, Kt., “Chief Justice,” “and Mr, 
Justice Benson.. 


| 


Ittappan oes jia ... Appellant * in both cases 


- . . (Plaintif). 
Parangadan Nair and others ... Respondents ( Defendants). 


Suit in ejectment not allowed where, defendant is in a position to enforce specific per- Ittappan 
formance of agreement to execute kanom—Transfer of Property Act, 8. 54—Oral 


agrecméit with possession—Kanom for more than 100 rupees. 
E = 


. Parangadan 
Nair. 


“The plaintiff, sued to eject the defendant, his tenant. The defendant admitted 
the plaintiff's title, but set up a contract under which the plaintiff had agreed to 
grant a kanom to the defendant and had taken from him Rs. 405, the-kanom amount. 
Nhe contract had been entered into in n 1892 and the suit in ejectment was brought in 
1893. 


Held: that as the defetidant’s right to enforce specific performånce of the contract 
was alive and not barred: by limitation, the plaintiff’s suit ought to be dismissed as- 
being in frand of his own agreement, 


`~ Dictum in Pappi Reddi v. Narasa Redd, I. L. R., 16 i 464, doubted. J 
- Begam v. Muhammad Yakub, I: L. R., 16 A., 344, and S. A. 730 of 1894, followed: 
` #5, A, No. 1646 of 1896, ` - _ 22nd March 1898. - 





- Titappkn ii 


Parangaðan 
“Nair. 
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Second appeal from the decree of the District Court of South 
Malabar in A. S, No. 238 of 1895, presénted against the decrees of 
the Court of the District Munsif of Nedunganad i inO. 8. No. 456 of 
1893, 


This was a suit to recover arrears of rent and for ejectment of 


the defendants from the plaint lands. The plaintiffsued upon a parti- 
‘cular base under which the defendants were to surrender after a 


certain time-on payment of compensation. The defendants denied 
the case set up but admitted the plaintiff’s title and set up a-contract 


‘between themselves and the plaintiff. under which the latter took 


a renewal fee of Rs. 405 for granting a kanom to the defendants. 
The-plaintiff denied these ‘allegations altogether. ‘The renewal 
fee was.alleged to have been paid in 1892 and the suit was brought 


‘in 1893. ‘The District Munsif found the case set up by the plaintiff 


to be false and the contract set up by the defendant to be true. 
But he held that, inasmuch as there was no registered instrument — 
granting the kanom to the defendants, the contract alone cannot 
ayail them and decreed the suit.. On appeal the District Judge, 
while agreeing with the Munsif on the case and .the contract set 
up, dismissed the suit of thë plaintiff who then preferred this second 


appeal. 


P. R. Sundara Aiyar for appellant. 
... O. Krishnan for 1st respondent. 
V. Ryru Nambiar for 29th respondent. 


’ The Court delivered the following 
JUDGMENT :—It is argued for the appellant that the whole 


; : of the renewal fees were not paid by the defendants. That, however, 


was not plaintifi’s case in the Court of First Instance, nor is it a 


. ground -of appeal to this Court. The contention of the plaintiff 


was simply that the money paid was not paid as renewal fee, but 
as rent. -The Courts found that it was paid as renewal fee. No 
question was raised as to whether the payment was the full feo 
or only a. part of it, and we cannot allow the ‘plaintiff's present 
contention that it was only part of the fee to be maintained. We 
find that the full fee was paid. Then it is argued that a lease ‘ 
of the kind agreed upon between the parties can only be made 
by a registered instrument, and -that as no sueh instrument was 
executed in this case, the plaintiff can maintain the present suit in 
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‘ejectment. ‘In support of this plea, reliance is placed on a dictum 
in the case of Pappi Reddi v. Narasa Reddi (I. L. R., 16 M., 464). 
That dictum has been doubted by the full Bench of the Allahabad 
High Court (Begam v. Muhammad Yakub, I. L. R., 16 A., 844) 
and by a Divisional Bench of this Court (S. A. 730 of 1894). We 
must also say that we find difficulty in accepting it as correct, 
although as pointed out by Hdge, C.. J., the decision could be 
supported on the ground that in that case the defendant has 
unsuccessfully brought a suit for specific performance and had in 
it set up a contract which differed from the actual contract. In 
the present case the plaintiff brought his suit for ejectment before 
the expiration of the time within which the defendants might have 
sued for specific performance of the contract to renew the lease. 
In such a case to allow the plaintiff to eject the lessee would, in 
our opinion, be to give the plaintiff a decree in fraud of his contract 
„of lease. We, therefore, agree with the lower appellate Court that 
the plaintiff’s suit was premature, and we dismiss this second 
appeal No. 1646 of 1896 with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS.’ 
Present :—Mr. Justice Subrahmania Aiyar and Mr, Justice Davies. 
In ‘appeal No. 66 of 1896, 


Mahabala Bhatta and another... Appellants (Plaintiffs). 
` Kunhanna Banta and others... Respondents (Defendants). 
j In appeal No. 42 of 1897. 
Mahabala Bhatta and another ... Appellants (Plaintiffs). 
Subbanna Bhatta and others... Respondents (Defendants). 
In appeal No. 178 of 1897, ; 
Subbanna Bhatta and another ... Appellants (Defendants 1 & si 
o In appeal No. 174 of 1897. 


“Naraina Bhatta and others ... Appellants(Defendants 2 t06 & 8). 


Respondents in both the appeals 
Mahabala Bhatta and RN ee . Nos. 173-& 174 of, 1897 
. (Plaintiffs). 


Tenants in common, suit by—N on joinder, effect of—Clvil Procedure Code, S. 31— 
Torts—Joinder of parties. 
One tenant-in- -common ` can sue a trespasser in tort without making the 
-other tenants parties and ‘get relief so far as he is concerned. 





'* Appeals Nos. 66 of 1896 and 42,178 and 174 of 1807, 28th Februaty 1898, 


“Taha, 


Paran gadan 
air. 


Mahabal 
baa 


Kunhanna 
Banta. 


Mahabala 
Bhatta 


v. 
Kunhanna 
Banta. 
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The plaintiff and S. B. were both entitled as tenants-in-common to the morte 
gazee’s interest under a usufructuary mortgage deed in the rates of two-thirds 
and one-third of it respectively. The 2nd and 8rd defendants who were the mort- 
gagors were in possession under a rental agreement and the mortgage deed stood in 
the name of the Ist defendant benami for the plaintiff. On the 1st defendant denying 
the plaintiff's title to the mortgage, the plaintiff instituted a suit for a declaration | 


that he was the owner of the mortgage. ` 


Held: that tho plaintiff was entitled to a declaration so far as his two-thirds 
share in the mortgage was.concerned without making S. B. party to the suit, 


Obitur: In the case of property indivisible one co-owner alone can recover it 
from a person who holds unlawful possession of it. 


The law as to the effect of non-joiader in English well as in Indian Courts 
discussed. f 


Appeals from the decrees of the Subordinate Judge’s Court 
of South Canara in O. S. Nos,-28, 29 and 34 of 1894. 


‘The facts of the cases appear sufficiently from the judgments of 
the Court, . 
In appeal 66 of 1896. 


R. A. Nelson for appellants. 
0. R. Pattabhirama Atyar for 18th respondent. 
In appeal 42 of 1897. 


K. Narayana Rau for appellants. 
C. R. Pattabhirama Atyar for 9th respondent. 
P. R. Sundara Aiyar for 2nd to 6th and 8th respondents. 
K. P. Madhava Rau for 1st ang 7th respondents. 
; ; In appeal 178 of 1897. 
-K. P. Madhava Rau for appellants. 
K. Narayana Rau for 1st resporident. 
In appeal 174 of 1897, 
P. R. Sundara Atyar for appellants. 
_K. Narayana Rau for 1st respondent. 
The Court delivered the following l 
_ JUDGMENTS.—The material allegations for the plaintiffs were 
briefly, that their father Ramiah Bhatta obtained benami in the 


‘a 
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first defendant’s name the usufructuary mortgage deed beating 
date the 25th April 1884 for Rs. 4,700 due to him by the 2nd and 
3rd defendants, that these defendants were, however, permitted to 
retain, possession of the lands (mortgaged by them) as lessees 
‘under the lease granted to them at the time the mortgage was 


Mehabala 
-Bhatta 
BA 
Kunhanna 
Banta, 


executed, that subsequent to the plaintiffs’ father’s death, which -~ 


took place in 1887, the Ist defendant, about September 1889, denied ` 


the right of the plaintiffs under the mortgayé and that he fraudu- 
lently obtained possession of the mortgage instrument and certain 
other documents from Kambar Subbanna Bhatta, the plaintiffs’ 
maternal uncle, to whom the documents had been entrusted pending 
certain disputes between the. plaintiffs and their brother Subbanna 
Bhatta respecting the division of their property. 


The plaintiffs asked for a declatation that themortgage belonged 
to their father and prayed for. the recovery of the instrument of 
mortgage and the other documents referred to and for their share 


of certain rents collected from, or payable by, the 2nd and 8rd‘ ' 


defendants under the lease. 


The 2nd and 8rd defendants admitted the title set up by the 
plaintiffs. But the Ist deféndant denied that he was a mere 
benamidar, and averred that having paid the money himself he was 


> the real mortgagee. He also contended that the suit was unsustain- 


able, since the plaintiffs’ brother Subbanna Bhatta had not joined 
in it, and since the plaintiffs, though out of possession of the lands 
under mortgage, had omitted to claim possession thereof as they 


were bound to do under section 42 of the Specific Relief Act. The- 


‘defendant further urged that the suit was barred by limitation. 


| The Subordinate Judge dimissi the suit, having arrived at 
findings against the plaintiffs with reference to the questions of 
_benami, nonjoinder and limitation. But, in our opinion, the find- 
ings as to benami, and non-joinder are wrong, and that as to 
limitation partly so. Having come to this conclusion, it will be 
convenient, first, to deal with the case on the merits, and then to 
discuss the-points of law raised, ~ 


“The onus of showing that the aha olih was benami was, no 


doubt, on the plaintiffs. But taking’the evidence adduced in this. ` 


suit and in the carnnected suits which were tried with it by consent . 


Mahabale 
Bhatte 
Vs 
‘Kunhanna 
Banta. 
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of the parties, we have no doubt that the weight of evidence is 
decidedly in favour of the view that the oase of the plaintiffs i is 
true, ` . ; 

< [Here their Lordships discuss the evidence on the question oi of 
benami. ] 


We now pass to the points of law urged. - 


“ First, as to the objection of non-joinder which was strongly 
pressed.—Now the present action is one founded on tort; and as 
the plaintiffs and their brother Subbanna Bhatta had become 


‘divided, their interest under the mortgage is not joint but separate 


being that of tenants in common. The tenants in common may, in 
such an action as the present, at their option either join.or sever 
seems to be clear law (Dicey on Parties. Rule 80, paragraph 2). 
No doubt, according to the common law practice, when one tenant 
in common sued on a tort without joining other tenants in common. 


„as plaintiffs, objection on the score of non-joinder was allowed to 


be taken by way of a plea in abatement. If, however, such plea 
was not raised, he was entitled to proceed in the action, But then, 
if the subject-matter of the claim was divisible, he could get his 
share and no more, Compare the opinion of the majority in Doe d 
Hellyer v. King, 6. Exch. Reports 791, though the dissenting Judge 
Platt, B., went further in that case and held that.a tenant in common 
is owner ‘of the whole estate in common with his co-tenants, and 
therefore, as soon as he has proved his right to the possession in 
common with others and that the defendant having no such right 
is a wrong-doer, as against such wrong-doer he, the plaintiff, is 
entitled to recover possession of the whole (Ib. 795). However 
this may be, there is no doubt that in the case of property indivi- 
sible onè co-owner alone can recover it from a person that holds 
unlawful possession thereof. In Broadbent v. ‘Ledward, a member 
of a club’ who was as such proprietor of certain pictures: jointly 
with other members who wére not made co-plaintiffs in the action - 
recovered the pictures from one who had no right at all (11 Ad. and 
Ell. 209). Lord Denman, O. J., observed: “It is always unplea- 
sant to defeat justice by adherence to technical and arbitrary rules, 
in suing upon contracts the rule has ‘certainly been that all the 
3 joined as co-plaintifis, a and advantage 
may be taken of the non-joinder without a plea i in abatement ;- but; 


4 
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as no express authority has-been shown by: Mr. Wightman for the 
application of this rule to the action of detinue, we shall decide 
against the defendant. If any inconvenient consequence arises to 
the defendant from detaining the property of joint owners, it might 
have been avoided by giving it up to any one of them.” Patteson, 
J., said: “The rule as to the consequence of the non-juinder of 
parties as plaintiffs in actions founded upon contract is not satisfac- 
tory in principle, and ought not to be extended.” Walliams and 
Coleridge, JJ., concurred. The principal o of these decisions is still 
applicable aad it is clear that one tenant in common can sue in tort 


without joining others—see Roberts v. Holland (1893, I. Q: B., oe) 
cited for the plaintiffs. 


It was contended, however, that the Gg practice is , different 
and ought to be followed in this country. It is no doubt true that 


Mahabala- 
Bhatta- 
v 
Kunhanna 
Banta.- 


the general rule in Chancery is that all persons interested should, | 


be parties, and that under the old practice it was open to'a defend- 
ant to take objection on the ground of non-joinder of a tenant in 
common by way of demurrer (Brookes v. Burt—1. Beav 106). 
But that rule is not since the abolition of demurrers for want of 
parties too inflexible to admit of qualifications. In Wright v. Robo-. 
tham (83 Ch. Dn. p. 106) it was no doubt held by the Court of 

Appeal thah one of two persons who- had „equal right to certain 


title-deeds could not recover them without the concurrence ‘of the. 


other, :: But there the defendant’s possession was not unlawful, as 


Cotton and Lindley, L., JJ.’ took care to point out, implying thereby 


` that their decision might have been different had the possession of 
the defendant been unlawful. Even in such a case: the Court 
directed the deeds to be deposited in Court, the plaintiffs having 
liberty to inspect and make copies of them. And in Foster v. Crabb,’ 
(21. L..d. C. P., p. 189), cited in Wright v. Robotham, the 
decision of the Court of Common Pleas rests on the ground that 
the plaintiff did not shew: a better right than the defendant to the 
. possession of the deed, the title to which was ambulatory . between 
those who have an interest in and may have occasion to use it and 
; each is entitled to keep the deed from the other so long as he actu- 
ally retains it in his custody and control, but no longer.. We see; 
therefore, that either at law or in equity since the passing of the 
new rules of the Supreme Court, whereby pleas in abatement -and 
demurrer. for. want of parties were abolished, the remedy available 


7 Ly ` B 


o 
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when “there isa defect of parties is, as pointed out by Jessel 

M.. R., in Werderman-v. Societe Generale D’ Electricite (19 Ch. 
Dn. 246), that:provided by. order XVI, {rule 18, which empowers 
Courts to:strike out or add,parties so that the -person who -objects 
because of want.of parties has nothing to do but.to take out sum- 
mons asking that certain parties.be added as necessary. parties 
(Ib. -251). It is mecessary to:observe that.the above case was 
decided-when the order corresponding: to section 31.cf the present 
@ode-of.Civil.Procedure. did not contain the word “non-joinder.” 
Notwithstanding the absence of these words the Court treated the’ 
order.as comprehending cases.of “non-joinder” as well-as *‘ mis- 
joinder.” Turning now to section 31 of our Code which corresponds 
to order XVI, rule 18, as it stood at the time of the decision in 19 
Chancery Division, and-before it was amended by the addition of 
the word “ non-joinder,” we think a similar construction ought to 
be put on it and the section must be held to amount to a direction 
to the Court not to dismiss a suit on the ground of non-joinder. 

The reason for such a provision is dbvious, ‘I'he rule as to parties 
is for the purposes of justice and the Coart has ample powers under 
section 32, Code of Civil Procedure, to add parties whenever they 
ought to ave been made parties-or whenever without them the 
Court could not deal with the matter in controversy so far as 
regards the rights and interests of the parties actually before it.’ 


{In the present case what the plaintiffs-are entitled.to in point 
of law. isa declaration of their title-to two-thirds of the mortgage 
debt. Their right is:separate from that of Subbanna Bhatta who 
is: entitled to the remaining one-third though the debt is: -the.same. 
Tn these -circumstances Subbanna Bhatta is not an ‘indispensable 
party whom the Court’ will insist-upon being brought before-it, for 
he will not be.directly. affected by.any decree in.this suit; nor, in 
our opinion, is he a-necessary. party, that is, though not likely to 
be affected directly by the decree, he.is-yet.one who, as interested 
in.the actual controversy, should be before the-Court to -enable it . 
to-adjudicate fully and finally. as: between the parties already 


before it. If he is made a.co-plaintiff, no doubt, future litigation 


in the matter can be: altogether : prevented. But. that.can only be: 
if he consents to be a.co-plaintiff, which.does not . appear to. be the 
case. “If, however, he be madeia co-defendant, it.is dificult to see . 
how: that could stop further litigation. -If. the.plaintiffs succeeded) 

t 
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they could get relief only in respect oftheir- shah res; and: Subbanna‘ Mahabale” 
Bhatta; would, be at liberty:to'sue-in-respect-oflis share, But-if! g ta 
the plaintiff fail upon the question of benami, it is doubtful whether- iinkanna 
the- decision would be res. judicata between the Ist defendant and 

the co-defendant Subbanna Bhatta (see Nabin Ohandra v. Mucta 
Sundari, .7-B: L- Ri, appx. p. 385 but contra; Chandu v: Kunkiamed, 
T:.L.-Ri,.14:M, 824). Even were this view wroug-the Ist defendant 

HA hoe moved the:Court, if Subbanna Bhatta consented to be 

a cosplaintiff; to add him.as-such, and, if: He did not; to make him 
a-defendant.. The -omission:to adopt: this. conrse- could: not for-a 
moment be held'to-warrant-a dismissal'of the suif:which-hags been 

fully: tried and'dealt with onthe merits. Even atthe present‘stage - 

of:the case -we:should:and would have directed: Subbanna Bhatta to 

be madè: a: party. if: that: would‘ really: serve: the ends-of justice. 

But:as shewn: already, we dò not think it-necessary that le-should: 

be brought -on:the:record? He was himself one of the witnesses in. 

the: case:andynothing ‘was elicited‘from -him to shew that-le raised’ 

any question: affecting i in the remotest’ degree the right ofthe plain- ` 

tiffs to obtain the reliefs claimed: ‘by them: The- conteéntion:that the . 

suit: fails. on the ground of non-joindér of Subbanna Bhatta. must, 
therefore, be ‘overruled; . 


The objection under section 42"of' tlie Specific Relief Act also. 
fails, as the evidence leaves no doubt that the 2nd and 8rd ' defen- 
dants have for several. years ; before the.suit withheld; payment of 
rent.and, refused -at;attorn to the 1st.defendant who cannot thus-be- 
taken to be in possession. through them, 


As to limitation, the claim. as to declaration is not hanis, as 
there id no evidence to shew that- there was any dènial'of the title. 
of the “plaintiffs before September 1889. Nor has'that' for the 
documents been shown -to be out-of time.. ` But-the claim for the rents 
received by the 1st defendant is. -barred: 


As to the 2nd.and 8rd. defendants; | their liability,for rent mge l 
. the lease cannot of i course be gone into i in this suit. i 


“In toverini of the dér of, the Subordinate: Judge,-there will: 
be a decree for the plaintiffs declaring their two-thirds right under 
the mortgage of the 25th April 1884.and the leases, dated 25th April 
1884 and 22nd October 1885, and for possession of those documents 
and those mentioned in the schedule annexed to the plaint. The 


‘Mahabala 3 
Bhatta ~ 


Ya 
Kunhênng > own, 


Banta, 


146 THE MADRAS LAW JOURNAL REPORTS, [VoL VIII, 


rest--of the claim is dismissed. The 1st defendant will pay the 
plaintiffs’ costs throughout, The other defendants will bear their 


In APPEAL No. 42 or 1897. 


The real question in this case is as to what interest, if any, 
the plaintiffs’ father possessed under the usufructuary mortgages of 
the 22nd May 1880 and 9th June 1884 executed to his brother-in- 
law K. Subbanna Bhatta, the Ist defendant, by Mahomed Beari, 
the.10th defendant. Exhibit A in the present suit which, for reasons 


given in our judgment in appeal’ No. 66 of 1896, we find to be a 


genuine document, is decisive of the matter, and according to it half 
out of-the first named mortgage belonged to plaintiffs’ father and out 
of Rs. 1,738-4-0, the amount of the second mortgage, Rs. 313-12-0 
alone belonged to K. Subbanna and the remainder belonged to the 
plaintiffs’ father, the mortgages and the leases connected therewith 
being taken in the name of the former, for the benefit of the latter 
also. In reversal of the lower Court’s decree there will be a decree 


‘declaring that the plaintiffs are entitled to two-thirds of half of the 
“mortgage under date the 22nd May 1880, and to two-thirds of the 


mortgage under date the 9th June 1884, after deduction of the sum 
of Rs. 318-12-0 from the mortgage amount and the same with regard 


“to the leases connected therewith. 


` The plaintiffs are not entitled to the custody of the documents 


f in preference to the lst defendant and those claiming through him 
_and who also possess an interest under those documents. 


The question of the 10th defendant’s liability for rent cannot 
be, gone into in this suit. 


‘The 1st defendant will pay the plaintiffs’ costs siroughous. 


The other parties will bear their own. 


In APPRALS Nos. 178 AND 174 or 1897, 


7 ne We'see no reason to disturb the Abia of Bie lower Court. 


The eas are dismissed with costs. 





MK — —— 
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IN THE HIGH COURT OF JUDICATURE, AT MADRAS. 
` Present :—Mr. Justice Shephard and Mr. Justice Boddam. ; 
Narayana Kaviroyan a ... Appellant * (Defendant) 


Kandasami Goundan si ... Respondent (Plaintif) 
Civil Procedure Code, Ss. 13 and 43—Transfer of Property Act, S. 55—Suit for 
specific performance of contract to sell—Fresh suit for possession barred. 


“" In the absence of a provision in the contract to the contrary a person suing for 
the specific performance of a contract to sell land must also ask for possession in 
the same suit, otherwise a fresh suit for possession will be barred under Ss. 18 and 
43 of the Civil Procedure Code. 


Nathu Valad Pandu v. Budhu Valad N I. L. R. 18 B., 537, detinea. 


Second appeal from the decree of the District Judge of Coim- 
batore in A. S. No. 5 of 1896 reversing the decree of the District 
Munsif of Erode in O. S. No. 632 of 1894. 


.Plaintiff obtained a decree in O. S. No. 142 of 1893 directing 
the defendant to: execute a sale deed for Rs. 200 in respect of his 
lands in favor of plaintiff. Defendant having failed to give a sale 
deed accordingly, plaintiff got one executed by the Munsif’s Court 
on behalf of the defendant, and even after its execution, defendant 
failed to deliver the lands to plaintiff though demanded. Hence 
this suit to recover the lands with mesne profits. 


The defendant contended that the suit was barred under 8. 43, 
Civil Procedure Code. The Munsif upheld the defendant’s con- 
tention and dismissing the plaintif’s suit delivered the ang 
judgment :— 


“ Plaintiff was in a position to sue for possession of the lands when 
he filed suit No. 142 of 1893. Instead of asking for possession also, he 
confined himself there to a prayer for the execution of a sale deed for 
the lands agreed to be sold by defendant. Having thus omitted to sue 
for possession there, I do not think he has the right to ask for it in a 


separate suit now as S. 43, O. P. C,, is against law. I do not think the: 


form of the sale deed A given to plaintiff by this Court can improve 
matters even a bit. The suit consequently fails and with it the claim 
for damages (See Shib Kristo Dah v. Abdool Sobhan Chowdhry, 15 W. R., 
409). The result is the suit is dismissed with costs.’’ 





t S. A. No. 779 of 1897. -. ., 2nd May 1$ 1698, 


Narayana 
Kaviroyan 
v, 
Kandasami 
Goundan. 
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The plaintiff-then appealéd:to tlie District Court and the Dis- 
trict J udge reversed the Munsif?s decree for the following reasons.— 


“I am of opinion that this appeal must be allowed. I doubt if 
plaintiff conld-sne-for possession upon a contract to: sell. T-think, thet: 
all the relief he could claim was the execution of a conveyance, But 
even, if plaintiff could have sued for possession, he need not do go. 
The Transfer of Property Act*regards the transfér of ownership as 


` complete when the document.is.registered and.it is not contemplated 
e 


‘aman Chetti 


2. 
Kadirvalu, 


/ 


~ that a man will:retain, possession after: he has: executed-a conveyance. . 


Defendant is.a trespasser upon plaintiff’s land. Nathu Valad- Pandu v. 
Bhudù Valad Bhika, I: L.. Ri, 18- B.,.537:” The defendant. then pre- 
ferred ‘this:second-appeal to the-High.Court. 


` T. Venkatasubba: Aiyar for appellant. i 

Stephen Andy for respondent. 

“The Court.delivered the following. 

JUDGMENT :—We are of, opinion that: the righit to -possession 
aroso coincidently with the right to the execution of a conveyance, 
by the defendant. Both rights are declared under S. 55 of the 
Tiansfer: of Property Act; and-in. the: case. cited. in. Nathu. Valad 
Pandi v: Bhudi: Valad Bhika; I:.L.R., 18:B,, 587. It-is-admitted, 
that: the contract of: sale: created‘ in the purchaser a. right of; 
possession:. The-decision appears. to proceed :on the. peculiar facts 
ofi the» case.. The- District: Munsif: was,, therefore,, right. in. his 
conclision:. 

We must reverse: the dacsee: of the District Judge and restore - 
that of the District Munsit. Respondent must pay costs in thig 


andi ‘in-the lower appellate Court. 








= THE HIGH COURT OF JUDICATURE: AT MADRAS: 
_ Present : rob, Justice Subr ahmania Aiyar and Mr. Justice 
Davies: 


Raman Ghetti ... ain Appellant* (2nd Pláintif) 
4 7 ae os v. i 
Kadirvali and others: '.. Respondents -(Défendants 3'to 7). 
. Indian- Limitation Act XV of 1877, S. 12—Time taken to obtain copies of udgmiant 


and ‘decree included- 
Under S. 12 of ‘the Limitation Act; kaentha panak the_period of-limitation pres. 


scribed: for.an..appeal, the - time taken to obtain a,copy ofthe decree.and the time. 
taken to obtain a. copy of the.judgmeut. must both be,excluded except where these 
two periods overlap, each other; and’ where they do orerlap, the time overlapped ` 
shall be excluded only once. , 


T kegi, Ag No.87 of 1897. .. | 29th Marêh 18987 
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‘Second appeal from the decree of the -Subordinate Judge'a Haman Chekti 
Court of Madura (Bast) in A. S.No. 842 of 1896 presented'against Kadirvalu. 
the decree Of the Court of ‘the ‘District “Munsif of Sivaganga in 
O. S. No. 600.0t. 1895. 


‘The -facts: of -the'case appear ‘sufficiently from: ihi o judgment 
of ti Court. | 


D. R. Sundara Nii for appéllant. 
e` ` V; Krishnaswami Aiyar for respondent. 

The Court delivered the following © 

JUDGMENT :—It is objected that the appeal was not within 
time—that ‘deducting the time taken in obtaining copy of the 
decree—the appeal was.one day late or deducting that for obtaining 
copy’of the judgment it was two days late. It was.contended for 
the respondent that the appellant could claim only one or the other 
period, whichever was the longer. “This contention is, however, 
opposed: to the clear language .of S. 12 of the Limitation Act, 
which allows the exclusion of both the periods. Doubtless, such 
portion’ of the time in obtaining one as forms.a portion of the time 
in obtaining the other, cannot be treated as two separate periods ' 
and allowed twice .over, but any ,period .over. and above that 
occupied in common should be allowed to be counted. ‘In this case 
the copy of the judgment was applied for on the 27th October and 
that of the decree on the 28th October. "The‘former-copy ‘was teady 
on-the*81st October-and the latter othe 2nd'November. The+time, 
therefore, occupied in obtaining both-copies was! from-27th’ October 
to 2nd November ;- tliat is: seven: days. Theiappeal was presented 
on-the.97th.day from the date.ofidectes. Allowing the: seven‘days 
for. obtaining .copies,:it was -within’90 days allowed-and so in time: | 

‘As-to' the second:appeal-itself, on--the findings of: the Subor- 
dinate Judge no question’ vf law:arises. It:is dismissed with costs, 


“IN THEHIGH COURT-OF JUDICATURE “AT ‘MADRAS, | 
‘Present :—Sir Ar thor Collins, Ki, Chief J usticey - -and Mr, 
J atise Benson. ` f 
Revur Subba Row ae sae Appellant * (Ist: Defendant) 
D. 
Papi Reddy mao ase e “Respondent, (Plaintif’.) ` 
Suit on a bond executed by manager of a Hindu family—Suit sof. G) small caise Revur Subba 
Row 


nature -—Civil Procëdure Code, S. 586—Pro. Small Cause Court’s Act, Sch. ii, Cl 19.— 
S. 622 Civil Procedure Code refusing to exervist discretion under. 


#5, A. No,86-0f-1897, 7. © Isih Apri 18980 





Papi Rotldy. 


“Revur Sabba 
Row 


“2. 
Papi Reddy. 
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A suit against the members of a Hindu joint family on a bond executed by the 
managing member of the family for Rs. 500/and borrowed for family purposes is a 
suit of a small cause nature, and no second appeal lies in such 8 suit. 

Srinivasa v. Sivakolundu, I, L. R., 12 M., 349, referred to. 

_ C1, 19, Sch. ii of the Provincial Small Cause Act applies only to suits for a decla- 
ratory decree properly so called, and not to suits in which the declaration is merely 
introductory to other reliefs claimed. 


Second appeal from“the decree of District Court of Nellore 
in A. S. No. 887 of 1898 affirming the decision of the Court of the 


“District Munsif of Nellore. 


This was a suit to recover Rs. 489 due on a simple bond exe- 
cuted by the lst defendant to plaintiff. That was a debt contracted 
by the Ist defendant as managing member for family purposes and, 
consequently, the 2nd defendant, the son of the 1st defendant, was 
also sought to be made liable. The suit was instituted on the regular 
side of the Sub-Court. Both the Sub-Judge and, on appeal,.the 
District Judge held that the suit was one not cognizable by a 
Court of Small Causes and on the merits decreed the plaintiff's 
suit making the 2nd liable to the extent of the family property in 
his hands. The 1st defendant then preferred a second appeal and 
a revision petition under 5. 622, O. P. O., to the High Court and 
contended that the suit had been wrongly tried in a Court which 
had no jurisdiction to try it. 


S. Subrahmania Atyar for appellant. 
- M. K. Vydianathaiyar for.N. Subrahmaniam for ee 
The Court delivered the following 


JUDGMENT :—Both the Courts below have lost sight of the 
fact alleged by the plaintiff in his plaint and not denied or made 
the subject of an issue by the defendants and which we must, there- 
fore, take to have been admitted, viz., that the debt was contracted 
by the Ist defendant as managing member for a purpose binding 
on the family. In this view the principle underlying the decision 
in Srinivasa v. Sivakolundu, I, L. R., 12 M., 849, has no application p 
nor isthe suit excluded from the Small Cause Jurisdiction by Cl. 19 
of Sch. II of the Small Cause Courts Act, since that clause applies 
only to suits for a declaratory decree properly so called, and not to - 
a suit in which the declaration is merely introductory, as in this 
case, to the real relief sought for, Khursedjt v. Pestonji, I. L. R., 12 
B., 578. Weare of opinion that the suit is one of a small cause 
nature, and being for a sum less than Rs. 500, no second appeal 


- lies. 


We, therefore, dismiss this second appeal with bate, : 


. 
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We are, however, asked by the Ist defendant in C. R. P., 2 Revur Subba 
-of 1897, to interfere under S. 622, C, P. C., on the ground that Bow 
the suit being one of a small cause nature ought not to have been Papi Reddi. 
tried by the District Munsif on the Original Side, but by the District 
. -Judge on the Small Cause Side. As to this we observe that neither 
party took the action which he might have taken under S. 646-B. of 
-tho Civil Procedure Code to have it authoritatively decided before 
trial which was the Court with jurisdiction to try the suit. Both 
“the Courts below gave a decision against the present appellants on 
the merits as weli as on the technical question of jurisdiction. The 
-only effect of our now interfering under S. 622, would be to require 
the District Judge as a Small Cause Court to try again the matter 
which he has already tried as an appellate Court. To do this would, 
we think, under all circumstances be a perverse and mischievous 
-exercise of the discretion vested in us under S, 622 


We, therefore, decline to interfere and we dismiss the petition 
“with costs. ii 





IN THE. HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Shephard and Mr. Justice Davies. 
Vayiravan Asary abe <... Appellant * (2nd Plaintif) 
a v. 
Ponniah and others =... . . ,,, Respondents (Defendants). 
Indian Limitation Act XV of ‘1877, Sch. ii, Art. 106 and 116—Suit for account of Vayivavan 
` „dissolved partnership. ; 7 Asary 


JU. 
- Ponniahe 





The plaintiff sued for an account ond share of profits of a par tnership, of w. ‘hich 
ihe and the defendants and M were-members. The partnership was entered into 
under a registered agreement executed in 1890, -and was not for any fixed term. 
M. died on 15th June 1891; the partnership. business was completed on the 30th 
August 1891, and the suit was brought on the 3rd September 1894. 


, Held : that Art. 116, Sch. ii of the Limitation Act had no application and that the 
‘suit was barred under Art. 106 of Sch..ii. 


Ranga Reddi v; Chinna Reddi, I. L. R., 14 M., 465, veled to. 


Per Curiam.—We are not prepared to say that the Art. (116) can be stretched” 
to cover every case in which the plaintiff’s claim may, in its origin, be referred to a 
‘contractual relation which is expressed in v, registered agreement, 


Second appeal from the decree- of the District Court of Madura 
in A. S. No. 90 of 1896, affirming the decree of the District Munsif 
of Madura in O. S. No. &82 of 1894. 

* 9. A. No. 230 of 1897. . |, 6th April 1898. 
c 








WVayiravan 
Asary 
v 


Ponniah. , 
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This was a suit for an account of a partnership and for the 
recovery of plaintifi’s share of the capital and profits for the 
defendants 1 and 2. Plaint alleged that the father of the plaintiff, 


. the father of defendants 1 and 2, and defendants 3 and 4 entered 


into a partnership under a registered agreement in respect of certain 
contract works, that all the partners were attending to the work till 
the death of the father of defendants 1 and 2, and that the surviving 
partners completed the works in October 1891. The defendants 
1 and 2 contended that the partnership was dissolved on the death 
of their father, which took place on the 15th June 1891, and the- 
suit was barred by limitation, as it had been instituted only on the 
3rd September 1894. The District Munsif found that the works 
terminated on the 30th August 1891, and that the suit was barred 
under article 106, schedule 2 of the Limitation Act, whether the- 
dissolution be taken to have occurred from the date of death of the 
father of the defendants 1 and 2, or from the date of the termination 
of the partnership. On appeal the District Judge affirmed the 
District Munsif’s decision. Plaintiff then preferred this second 
appeal. 


. V. O. Seshachariar for appellant. 
T. Rangaramanujachariar for 1st respondent. 
The Court delivered the following 


JUDGMENT :—A wide meaning has, no doubt, been given to- 
the words of Art. 116 of the schedule to the Limitation Act. But 
the present case—a suit for an account by one partner against 


' another after dissolution of the partnership—in our opinion, is 


altogether beyond the scope of the article. The only case approch- 
ing this one (Ranga Reddi v. Chinna Reddi, I. L. R., 14 M., 465) 
is plainly distinguishable. We are not prepared to say that the 
article can be stretched to cover every case in which the plaintifi’s 
claim may, in its origin, be referred to a contractual relation whick 
is expressed in a registered agreement. 


The application is dismissed with costs. 


psy 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Prosent :—Mr. Justice Babah Aa Aiyar and Mr. Tasting 
Davies. 


The Adoni Municipal Council. _- ... Appellants * (Defendants) 


Kallamma i ae, ane Respondent (Plaintiff). 


‘Hindu Law—Gift by widow—Religious gifts—Husband’s spiritual benefit essential. 

A Hindu widow alienated a small portion of her husband’s estate to a Munici- 
pality “for the purpose of getting a choultry built thereon and with a view of 
getting salvation to my (her) elders as well as myself (herself).” 

Held’: that the widow had no power to make such alienation and that it was 
not binding on the reversioners. Oe or h f A 


Second appeal from the decree of the District Court of Bellary, 


in A. S. No. 98 of 1895, reversing the decree of the.Court of the . 


District Munsif of Gooty, in O. S. No. 478 of 1894. 


The facts of the case appear sufficiently from the following 
judgment of the District Judge. 


‘Plaintiff is the daughter of one Nanjundappa who died in 1877, 
leaving extensive property. This property devolved on his widow Sug- 


amma, who was plaintiff’s step-mother. In July 1882, Sugamma made. 


a gift of 3 acre of land worth Rs. 100 in Adoni to the Municipal Com- 
missioners of Adoni for building a chuttram. ` The document (Exhibit I) 
recites that as the Vice-President had asked her to give this land, she 


The Adoni 
Municipal 
Council 


v. 
Kalamma. 


had given it with a view to. secure spiritual benefit (punyam) to herself 


and her elders. She died in August 1882, and plaintiff succeeded to the 


` whole of Nanjundappa’s property. Plaintiff was then 12 or 13 years old.. 


In 1883, plaintiff executed a general power of attorney (Hxhibit IT) 
to her husband, For years the Municipality did nothing with the 
land given by Sugamma nor did they restore it, though petitioned iri 
1885 and 1888 by plaintiff’s husband to restore it, on the ground that 
they had done nothing with the gift. Eventually the Municipality, on 


the plea that they had no money of their own to build the chuttram l 


gave permission to a third party to build a chuttram on it. 


All the above facts are admitted on both sides, T understand that 
the chuttram is not yet even begun- Plaintiff now sues for restoration 
-of the land. , l f 

FSA. No. 708081807 -2nd Maylegs, 


— 2 — 





The Adoni 
Municipal 
Council 


- 
Kallamma. 
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I have no doubt that Sugamma’s gift was invalid.” 
C. Ramachandra Rao Sahib for appellant 
R. Kuppusami Aiyar for respondent 


The Court delivered the following 


JUDGMENT :—The object of the gift was mere charity and 
was in nó way connected with the spiritual benefit of the donor’s: 


- husband. No authority is shown in support of the contention that 


Aurnachel- 
lam Chetti 
v. 
Aiyavaiyane 


a gift made in such circumstances is binding on the reversioners. 
The second appeal is dismissed with costs. 4 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
FULL BENCH. 


Present _—Mr. H. H. Shephard, Officiating Chief Justice, Mr. 
Justice Davies and Mr. Justice Moore. 


Arunachellam Chetti and another... Appellants * (Plaintiffs) 

` o 
Aiyavaiyan and another .., |.. Respondents (Defendants 
i 2 and.3). 


Mortgagor and mortgagee—Usufructuary mortgagee, possession not given to—Mort- 
gaga-money, rights to sue for,’ by sale of property—Section 68, Transfer of Property 
Act—Limitation Act, Sch. II, Art. 120 and 182. 


A usufructuary mortgagee to whom the mortgagor fails to deliver or to secure 
possession of the property mortgaged though empowered under S. 68 to sue for 
his mortgage-money is not entitled in such suit to claim an order for the sale of 
such property. ` 


The defendants mortgaged some property to the plaintiffs under usnfructuary- ` 
mortgage executed in February 1887. The plaintiffs were not given possession 
of the property and they sued the defendants for the realization of the mortgage 
amount by sale of mortgaged property in the year 1895. 


Held : that the plaintiffs had no right to claim an order for the sale of the mort- 
gaged property and that the suit was barred by limitation. 


Second appeal from the decree of the District Court of Madura 
in A. S. No. 618 of 1895, reversing the decree of the District 
Munsif of Mana Madura in O. S, No. 14 of 1895. 


* S, A. No. 1412 of 1896. —_ 20th July 1898, 
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- The first defendant mor tgaged a house on land to one Rama- 
chandra Aiyan in February 1887 for Rs. 400 for a term of seven 
years. The plaintiffs purchased the mortgage right from Rama- 
chandra Aiyan in 1893 and sued the defendants for the mortgage- 
money alleging that they had deprived them of the possession of 
the property. They sought to recover the money by .the sale of 
the mortgaged property. The suit was brought in 1895. The 
Munsif decreed the plaintiffs claim. On appeal, the District Judge 
found that neither the plaintiffs nor their predecessor in title was 


ever given possession of the property, that the defendant did not_ 


know of the transfer to the plaintiffs and that it cannot, therefore, 
be said that they, the defendants, failed to deliver possession to the 
plaintiffs within the meaning of S. 68 of Transfer of Property Act, 
and he, accordingly, dismissed the plaintifis’ suit. 


Arunachel. 
Jam a 7 


Ayaviri 


The eres then preferred this second appeal to the High | 


Court. a $ 


The Court (Mr. Justice Subrahmania Aiyar and Mr. J ustice 
Boddam) made the ‘following 2 


r ? 
ORDER :—The lower appellate Court was right in holding 

that the instrument sued upon, which purports to be a usufructuary 

mortgage, contains no’ covenant to pay. Nevertheless as posses- 


sion of the land comprised in the instrument was not given to the | 


alleged mortgagees, this suit for the recovery of the money said “to 
be due would lie under S. 68 of the Transfer of Property Act, 
if the instrument sued on ,represents a real transaction and is not 


a mere collusive document as. alleged by the defendants and if the 


claim is not time-barred. 


As to the first point, the lower appellate Court recorded no 


finding. As to the latter point, that depends upon the further 


question whether in a case like this a decree for the sale of land 


could ‘be properly .given. 


' Before entering into the question of limitation, it appears to us 
advisable that there should be a finding upon the question whether 


-there was -a real mortgage or whether.the plaint-meéntioned instru- - 


ment was a mere sham document. The District Judge should — 


submit a finding upon the above question on tiig: evidence on 
record, - i 


Arnachel- 
lam ee 


Aiyavatyon, 
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The finding is to be returned within thirty days from tbe 
. receipt of this order, and seven days will be allowed for filing 
objections after the finding has been posted up in this Court. 


In compliance with the above order the District Judge sub- 
mitted the following . 


- FINDING :—The High Court has called for a finding whether there 
was a real mortage or not - 


2. The District Munsif finds this issue in the affirmative ad, in my 
opinion his finding was justified on the evidence. ` 


Exhibit B. 
1887 


—the mortgage-deed—a registered instrument. The writer and two 
attesting witnesses for the defendant state that no consideration passed. 


3. The burden lay on the defendants who repudiated 


` Two attesting witnesses—the Ambalagar and Karnam—for the plaintiffs 


say that there was consideration. There is thus a conflict of evidence. 


4, The defendants allege that Exhibit B was executed to save their 
immoveable properties from attachment to satisfy a decree of the Siva- 
ganga Zamindar. But curiously enough only portion of the defendants’ 
property was mortgaged under B. Then again Exhibit B comes from 
the custody of the plaintiffs. Defendants allege that it was stolen.’ 
This'did not come ont till after Exhibit A—assignment in favour of 
plaintiffs—came into existence. No steps were ever taken to get the 
theft detected and the thief punished. 

, 5. There is reason to think from Exhibits D, E and E, that the. 
assignor of plaintiffs had possession of the property, and if so, it would 
be additional evidence that the transaction (Exhibit B) was a real one. 

6. Plaintiffs allege that Exhibit B was executed to obtain money 
to clear off the debt due by D. W. 5—a relation of the defendants— 
under a decree. There was such a decree, but there is not much 
evidence that it was cleared off by the loan under Exhibit B. 

7. On the whole, however, I think Exhibit B was a real eee 
and I find accordingly. 

This second appeal coming on- again on the 25th of January 
1898 for hearing after the receipt of the above finding of the lower 
appellate Court, the same Division Bench made the following 


ORDER OF REFERENCE TO A FULL BENCH :—The 
instrument sued upon being found to be not a mere sham trans- 
action but a real mortgage, it is. necessary to decide the question of 


_ _ limitation. The suit is barred if the plaintiff cannot ask for a 
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decree for sale, but is not barred, if he can. Is he then entitled to 
claim such relief? According to Samayya v.. Nagalingam (1. L. R., 
15 M., 174) he cannot ‘claim the relief. But a decision to the con- 
trary was arrived in Linga Reddi v. Sama Rau (I. L. R., 17 M., 
469 at 471 and 472). Of these views it is difficult to agree with the 
one adopted in the former ruling.. For that view of the law would 
< sometimes lead to a practically absurd result as where a man: grants 
a usufructuary mortgage of the only item of property. hè owns, but 
- omits to deliver or fails to secure possession of the property to the 
mortgagee, In sucha case if the mortgagee sues arid obtains a 
decree for the money, it- would in reality be useless. For under 
S. 99 of the Transfer of Property Act, he`cannot cause the 


property to be sold without getting a decree for sale, and such 


decree he cannot get according to the view.referred to. This very 


No doubt S. 67 of the Transfer of Property Act lays down that 
a usufructuary mortgagee as such cannot institute a suit for sale. 
That section, however, evidently contemplates the case of a usufruc- 
tuary mortgagee in possession and enjoyment of the property mort- 
gaged. It is true that S. 68, which refers to the -case of a 
mortgagee who has been denied such possession and. enjoyment, 


whilst giving a right to sue for the money says nothing about his’ 


title to an order for sale, That cannot, however, be held to prohibit 
by implication such an order being given in his case. The object 
_ of this section is to point out in what cases a mortgagee can sue for 
the mortgage-money and not to lay down whether in so suing he 


can ask for the sale of the mortgaged property. This is: manifest - 


from clause (a) of the section since it cannot be argued that i in the 
case referred to therein, viz., where there is a covenant’ to pay, no 
order for sale can be claimed because no reference to such an order 
:is to be found in the section. The reason why .a usufructuary 
mortgagee cannot ordinarily sue for the mortgage-money of course 
is that the parties to such a transaction intend that the money ought 
not to be claimed so long as the mortgagee is in possession of his 
security. When, however, that consideration fails through the: ‘fault 
- of the mortgagor, itis but just-that the mortgagee should have the 
right to claim not only-fhe money but also as accessory thereto an 
order for the realization ‘of the money by means of that- which 
undoubtedly was originally intended to secure its payment, though 


-Arnnachel- 
lam oe 


aati 


`> anomalous-result could not have been intended-by the Legislature, . . 


Arunachel- 
Jam ‘Chetti 


v. 
Aiyavaiyan. 
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that intention was to‘be carried out in a different way, ie., by giving 
possession of the security. It is impossible to see what claim the 

mortgagor who is in default can have upon the consideration of the 

Court so as to warrant it in declining to grant to the ‘mortgagee, 

the party wronged, what in certain circumstances would be the only 

effective remedy, viz., an order for sale. 


"The following question is therefore referred for the decision of 
a Full Bench : :— 


Isa widen en mortgagee, to whom the mortgagor fails to 
deliver or to secure possession of the property mortgaged, entitled 
to claim in a suit. for the” “money, an order for the sale of such 


E property ? 


V. C. Desikachariar for appellants.” 
K. N. Aiya for 8. R. Ramasubba-Aiyar for E A 
The Full Bench expressed the following 


OPINION : :—Assnming that the facts of the case are suchas 
to raise any question under 5, 68 of the Transfer of Property Act, 
we are of opinion that the plaintiff is not entitled to institute a suit 


‘for sale. 


The contention really is that atthe option of the mortgagee 
or in the cases mentioned ‘in7S. 68, a usufructuary mortgagee is 
entitled to haye his mortgage treated as -a simple mortgage. The 
‘right ‘to sue forsale is not provided for by the contract between . 
the parties and-is not to be found in 8.68 without doing viclence 
to the language of the section. Inthe -casein I. L. R., 17 M., the 


‘point now raised does not seem to-have been decided. ‘There is no 


hardship in the matter, for :the remedy is to sue for possession -of 
‘the property for which he has bargained. We answer the question 
in ‘the negative. ` 


This second appeal coming on again for final hearing. on 
22nd July 1898 after the expression of the opinion of the Full 
Bench, the Division Bench S ubrahamania Aiyar and Boddam, J.J. 
delivered the following 

JUDGMENT :—The suit is barred hide: the Full Bench ue 
The second appeal is dismissed with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania’ Aiyar and Mr, Justice 
Daviess `  - ; 


Asan Koothoo Sahib Mereoyar — Appellants* (Defendants 1 and 4 


and. others. ` | . and lst defendant’s represen- 
í < tatives). - 
: Ai 2. z 
Ramanatha Chetty... s+ Respondent (Plaintif). 


Bottomry bond, essentials of—Hypothecation of ship— Uncertainty. of contract.— 
Yoggyam adamanam. $ i 


A bottomry bond given by the owner of a ship must, to be valid, be given’ at a place 


where he has no personal credit or security ofher than the bond. T 

A bond hypothecating a ship after reciting the consideration and the security, 
imposed a pérsonal liability om the hypothecators for ré-payment of the amount with- 
in a fixed time and stated that “ if the nioney is not paid within the stipulated time, 
we (the hypotheoators) shall add vattam at Rs. 20 per cent. per annum on the 
amount of principal and interest ‘accruing on that date, adding vattem once in 
twelve months until date of payment, after the stipulated time, on the adamana 
yoggyam of the said ship and get back this mortgage bond” p 

Held: that the bond was niot valid as à bottomry bond, and that as a mere 
hypothecation. the provisions therein contained for vattam on yogeyam of the ship 

_ were void for uncertsinty, the word yoggyam being indefinite in its signification. 


Asan Koothoc 
Sahib 
Mercoyar 


v. 
Ramanatha 
Chetty. 


Appeal from the decree of the Subordinate Indge’s Court of 


Negapatam in O. S. No. 43 of 1895, 


The facts of the case appear sufficiently clear“ from the 
judgment of Subrahmania Aiyar, J. as 


K. Narayana Rao for C. Ramachandra Rao Saheb for 2nd to 


6th appellants, < ; 
F. Krishnaswami Aiyar for respondent. 
The Court delivered the following . 


JUDGMENTS :—Subrahmania’ Aiyar, J.:—It was contended 
for the appellants that the Subordinate J udge erred in finding that 
. the respondent advanced under Exhibit A, Rs, 9,647-8-6 and under 
the arrangement come to subsequent to that document Rs. 7,551-9-5. 
But the Subordinate Judge has not allowed any item of advance 
claimed by the respondent not supported by duly-proved vouchers, 
The evidence thus accepted by the Subordinate J udge is practically 
uncontradicted and in my opinion quite trustworthy. I have no 


* A, No. 180 of. 1897, 8rd August 1898, 
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isin Koothoo hesitation, therefore, in holding that the plaintiff has proved that 


Morooyax 


aana 
Chetty. . 


advances to the extent stated above were made by him. 


The next question for determination is, whether the respon- 
dent is disentitled to recover the whole or any portion of his claim, 
inasmuch as the barque Lord Harris, referred to in Exhibit A, 
became a wreck subsequent to 21st March 1891, the date fixed in 


-- the document, with reference to the payment of the money due 
“ thereunder. This depends, in one aspect of the matter, upon 


whether the transaction is, as contended for the.appellants, sup- 
portable as a bottomry bond. Now, though not only a master but 
an owner also’ may give a bottomry bond (Duke of Bedford, 2 
Hagg. Ad. 294), yet to the validity of such a bond given by an 
owner, it is necessary to show, as was laid down in several cases, 
that he had no adequate personal credit or security, other than the 
bond, available at the port where it was given. In the early case 
of the Nelson, Lord Stowell observed: “ It is certainly the vital 
principle of this species of ‚bonds ” (bottomry) “ that they shall 
have been taken where the owner was known to have no credit, no 
resources for obtaining necessary supplies” (1 Hagg. Ad. at page 
175). This language was quoted and relied on in the case of the 
Hersey where Sir John Nicholl added, “ if they” ‘(the necessary 
supplies) “ can be procured upon the credit either of the master or 
of the owners or by advances on the freight or by passage money 
or upon any other credit than the hypothecation of the ship, the 
bond of hypothecation” (viewed as a bottomry bond) “is abso- 
lutely void” (8 Hagg. Ad. at page 408). Did the condition thus . 
required by the authorities exist in the present case ? Clearly not. 
For Exhibit A itself shews that in the first instance the owners 


“undertook a personal liability which was to subsist for a period of 


about five months from the date of the bond, i.e., up to the 21st 
March 1891. This circumstance alone is fatal to the contention 
that the transaction should be: viewed as a valid bottomry bond, and 
it is unnecessary to consider whether another objection urged on 
behalf of the respondent against the appellants’ said contention is 
well founded, the objection being that the instrument could not 
operate ‘as a bottomry bond, inasmuch as it was executed by the 
owner in a place which was ‘not a foreign port to him. I conse-,- 
quently hold that Exhibit A could not be app asa “peking 
bond.- 
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Next, taking, as was argued for the respondent, that the trans- Asan Koothoo, 
action: is ahypothecation not amounting to a bottomry bond, the — ae 
questionis as to the validity of the-portion of the instrument which fesse 
provides for the contingency. of the amount lent not being paid back  Ohetty, 
within the 21st March 1891. In this connection it is first necessary 
” used 

in the instrument to qualify the vernacular term for hypothecation. ` 
The meaning of the word does not appear to have been considered 
in any decided case. And no attempt was made in the present 
instance to prove what'is denoted by the word ‘according to mer- 
cantile custom, if such a custom exists with reference to it. .Accord- - 
ing to Rottler’s dictionary ““ yoggyam ” sometimes in Tamil usage 
means ‘ chance,’ ‘ hazard,’ ‘ danger’ and the’phrase “ yoggyathukku 
kodukkirathu” is explained in the same work (1) ‘to advance 
money, &c., to-an honest man trusting to his honesty ; (2) ‘ to risk 
one’s own money, &c., on a ship or otherwise.’ That, in Exhibit A, 

- the word was inserted to indicate that the lender, in consideration 
of his receiving higher interest‘subsequent to the 21st March 1891, 
consented to his right to recover the money after that date being . 
made to depend on the safety of the barque is not denied, though 
the parties are not agreed as to the circumstances in which the loss 
of the vessel should take place to disentitle the lender from claim- 
ing his money. ‘The respondent in his evidence stated that he was 
not to be affected unless the'vessel was lost during a voyage. On 
the other hand, éne of the appellants and a relation of his say that, 
it is immaterial whether the loss occurs during voyage or when the 
vessel is in port, as was the case in the present instance. Neither 
view could, in my opinion, be accepted, sought to be established as. 
it is by such meagre and interested evidence. In this’ state of, 
things, could the provisions of the document, as to what was to be 
the result to the lender if the money remained unpaid within the 
21st March 1891 and the barque was lost subsequently, be held to 
amount to a valid agreement? I think not, since though the parties 
might have thought that after the 21st March the money was risked. 
by the respondent upon the safety of the vessel, yet. they. have 
failed to express themselves with the definiteness indispensable-to 
an enforceable agreement, the term yoggyam used with reference 
to the risk believed to be undertaken being very vague in itself and 
the contract being entirely silent on several points on which in a 
case like this the parties thereto were bound to make up their minds 

`B 


to consider the meaning and effect of the word “ yoggyam 
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Asin Koothoo' and indicate with reasonable clearness what their intentions as to 


b 
wa gi those points were if effect is to be given to their agreement by a 
en Court òf Justice. To explain myself, whether it was the intention 
nanatha 


Chetty. that the respondent was to be deprived of his money even if the 
vessel was destroyed while in port, or whether it was intended that 
he was to be affected only if the loss of the vessel happened during 
voyage and if the latter loss during what particular voyage or voy- 
ages, it being distinctly understood that the barque was to make 
more than one, was contemplated—these are matters which should 
have been settled and provided for in the contract. It was equally 
necessary that the document should have stated loss resulting from 
‘what cause: or causes, e.g., such and such perils of the sea- was 
to -disentitle the lender from claiming repayment. As to these 
absolutely-essential points, the document is completely defective. 
Therefore, the portion of the instrument dealt with above must be 
held to be void for uncertainty.’ And it follows that on the one 
hand the respondent’s right to. recover his advances is unaffected ` 
‘by the fact that the barque became’a wreck subsequent to the 21st 
March 1891, and on the other hand, that lie is not entitled to the 
higher interest or vattam at 20-per cent. agreed to be paid in con- 
sideration of a risk which was never legally undertaken by him. 
I. would, therefore, modify the decree of the Subordinate Judge by 
awarding to the respondent on-account of the first item claimed in 
thè plaint Rs. 9,647-8-6. with interest at 12 per cent. per annum 
and on account of the second item Rs. 8,427-10-2 with interest-at 
the same rate on Rs. 7,551-10-2-thereof, minus the sums found by., 
the Subordinate Judge to, have been received by the respondent 
„with interest thereon at the above rate. The appellee wai pay 
‘and receive proportionate costs in this appeal. 


“As to the memorandum of objections, I think that the Subor- 
dinate J udge was justified in declining to act upon the respondent’s 
accounts in the absence of vouchers or other more satisfactory 
evidence, especially with reference to so large an amount as 
Rs. 6,781-12-8 included in the second item in the plaint. I would, 
therefore, dismiss the memorandum of objections with costs. 


Davies, J. :—I concur. 
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IN, THE HIGH COURT OF JUDICATURE “AT MADRAS. : 
Present ae J ustice ‘Davies and Mr. J nastice Moore. 


Blake. se a 1 “Appellant * (Erain 
Savindarathammal and others. z.. _ ` "Respondents CP enea, 
Kasavargam tonant—Right to dwelling house of Kasavargam, n Blake” 


A Kasavargam tenant has a proprietory right to his house, and when ejected Sévundarathe 
is entitled to compensation for his buildings. f k animal. 


Socond Appeal from the decree of the District Court of © 
Tanjore in A. S. No. 521 of 1895 affirming the decree of the Court 
of the District Munsif of Tanjore in 0.8. No. 23 of 1894. 


The facts of the case appear sufficiently from the sidgmeint of 
the Court. 


P. R. Sundara Aiyar fox appellant 
"Raspondont was not repr sania: 


‘JUDGMENT :—A Kasavargam tenant. Ue ae to 
Wilson “(see Glossary), a proprietary right to his house and the 
` Sudder Court ruled in Appa Pillai v. Gopalasaint Reddi (decision of : 
1860, page’ 41) that when - ejected the Kasavargam tenant was 
„entitled to compensation for his buildings: -The Munsif found this 
“was a recognised ` principle and ‘there was no ‘denial that it was an 
incident: of -Kasavargam tenancy. The J udge agreed: with the 
Monsif; and as the decision is supported by express authority of ` 
old date, we have no doubt that itis correct in law. The amount 
granted” as compensation is pot a question- of law. The second 
appeal therefore fails.and is dismissed. 


#S, A. No. 834 of 1897. @. 35 “" 26th July 1898, 





164 THE MADRAS LAW JOURNAL REPORTS. ` [von. VII, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. H., H. Shephard, Officiating Chief Justice, and 
Mr. Justice Subrahmania Aiyar. 


Hammick a sae wee ... Appellant * 
v. 
The President, Madras Municipal. Commission sis Respondent. 
Hammick The Madras Municipality Act (Act-I of 1884) Ss. 103 and 105—Profession tax—What 
e vo amounts to exercising profession or holding an office under the section. 
a The Inspector-General of Police, Madras, does not always and necessarily exer- 


Municipal cise his profession or hold his office in Madras within the meauing of Ss. 103 and 103, 
Commission. Madras Municipality Act, even though his headquarters may be permanently located 
within its municipal limits. His office is not one inseparably connected with Madras, 
the duties of which cannot be discharged elsewhere. If he is absent from Madras 
on tour and has not been in it for sixty days or more in any half-year, he is not liable 

to be taxed for that period under S. 105. 


Chairman, Ongole Municipality v, Mounsey, I. L. Ru 17 M., 453 followed. 
Case referred by the Presidency Magistrate, Black Town, under 
S. 198 of Act I of 1884. 


The facts appear sufficiently from the opinion of the Court. 
- K. Brown for appellant. 

E. Norton, instructed by Barclay, Orr and David for respondent. 
The Court delivered the following 


OPINION :—The question referred to us is whether upon the 
facts stated Mr. Hammick did within the City of Madras hold the 
office of Inspectgr-General of Police for more than sixty days in the 
half-year? The question is in our opinion really concluded by the 

` decision in the Ongole Case in I. L. R., 17 M., 458, but it was sought 
to found a distinction in the admission made in the case to the effect 
that the office of the Inspector-General is a permanent one in 
“Madras and that there is an Assistant Inspector-General of Police 
during the latter’s ‘absence on tour. We are of opinion that these 
circumstances will make no difference. The person liable to pay 
under S. 108 of the Act is the person who within the City exercises 
an art, profession or trade or holds an office. . There are offices 
inseparably connected with Madras, the duties of which cannot be 
discharged elsewhere. The office of Inspector-General of Police is 
not of that character; for it appears to be part of his duty to make: 


* Referred Case No. 15 of 1898, ae 28th July 1898, 
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‘tours. When he is absent from Madras on a tour, it. is suggested 
that, nevertheless, he is still holding .an office in Madras, because 
another officer signs letters on his behalf, If this were the correct 
view, it must follow that Mr. Hammick can be said to hold office at 
two places at the same time. f 


But the real answer to the argument is that the Assistant 
Inspector-General does not perform the functions of the Inspector- 
General. The -Assistant Inspector-General discharges his. own 
fanctions—and personally he has to pay a tax in respect of the 
office he holds. So far as the language of the schedule to which we 
were, referred has any bearing on the case, it is against the claim of 
“the Municipality. Because it shows that the gumastah on the spot 
„and not the absent principal is to be taxed. l 


Construing the words of the Act according to their ordinary 
acceptation and following the decision in the Ongole Case, we 
decide the question referred in the negative. 


There seems to be no power to give costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Davies and Mr. Justice Boddam. 


Karuppanan Ambalam ee . Plaintif * 


Ramasami Chetti ... vs ` a. Defendant. 
, Provincial Small Cause Court’s Act IV of 1887, Sch. II, Art. 35, Cl. j--Suit for money 
paid in excess under-pressure—Jurisdiction. 


_ _Art. 35, Cl. J. Sch. II of Act IX of 1887, applies only to suits for the recovery 
of compensation for damage caused to the aggrieved party by an illegal, improper or 
excessive distress. It has no Wan to-suits to recover money levied i in excess 
wunder the illegal distress., 


Dewany Roy v. Sundar Tewary, I. L, R., » 24 C., 168, followed 
‘Case stated under S. 646 B of Act XIV of 1882, iy the 
District Judge of Madura in O. S. No. 481 of 1897, on the file of 
the Court of the District Munsif of- Shivaganga. (S. C., 5. 400 of 
1897, East Sub Court’s file, Madura). 


* Referred Oase No. 27 of 1897. 12th November-1897, 


aaa 


The Presi- 
dent, Madras 

Municipal 
Commission. 


Karuppanan 
Ambalan 


Ramêsami 
Chetti. 


Karuppanan ` 
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.The following letter of reference mom the District J igos states ` 


are fu ily the facts. 


Tamea 
Chetti. | 


ae The plaintiff i in the suit.is the tenant and the debodant i is the 


landlord. Plaintiff sues’ to récover from the defendant a sum of 
Rs. 138-10-5 which the defendant has collected in excess of what is 
-propėrly dno: to him upon demand-and distraint of plaintiff’s cattle. 


The suit was aia filed in the East Sub; Court, Madura, on the 
Srhall Cause side in S. C. No. 400 of 1897. The Sub Judge.retirned the 
plaint for presentation to the proper Court holding that it was not triable 
‘by the Court of Small Causes under Art. 35, Cl, j of the 2nd Schedule to 
Act IX of 1887. Secondly, the plaint was presented in the District 
Munsif’s Court of Shivaganga where it was filed in O. S. No. 431 of 1897. 
The District Munsif in his turn, returned the plaint for presentation to, 
proper Court holding that the suit was a suit for money and not triable 
on the Original J Bide; vide. Lalla, Biagi Pershad v. Holloway, I» L. R», 
11 C., 393." ki : : 


I am of opinion that the case should a wetted a the Original 
Side as there has been alleged excessive distraint under Art, 35, Cl. j of 
the 2nd Schedule to Act TX of, 1687.” 


„Plaintiff was not represented. 
Y, Krishnaswame Aiyar for defendant. 
` Tke Court expressed the following .. 


OPINION :—The-suit, was to recover. back money paid in 
excess of the amount due, under pressure. It was not a suit to 
recover compensation for illegal, improper or excessive distress or 
attachment within the méaning of ‘Art. 35,-Clause j of the 2nd 
Schedule of the Provincial Small Cause Court’s Act of 1887. ‘This 
has been held to apply only to cases where the suit is brought to 
recover damages for the tort, Dewany Roy v. Sundar Tewary, I. L. 
R., 24 G., 163 at p. 165 and not for many paid in excess, and with 
this ruling we agree. The suit is therefore one cognizable by a 
Conte of Smal Causes as the Mansit. held. 
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IN THE :HIGH COURT OF JUDICATURA AT MADRAS. - 
Presont —Mr. Justice Davies and Mr. J natio? Boddam. 7 : wa, 
Nittukaruppa Goundan ... "Se Appellant * (2nd Defendant) | 
v. 


Kumarasami Goundan and others... Respondents (Plaintif and 
i ; Te -> lst Defendant.) 


"Limitation Act TI Art 182—Bond payable “on demand or when you require ” Nittukarup- 
after a contingency—‘‘ On demand or when you require”? meaning of. 7 pa Qonundan 


A hypothecation bond after fixing a term of 3 years for. the re-payment of the -Kumaràsami 
principal and interest due under it, stipulated that the interest under the bond ghal] Goundan, 
be paid each year and proceeded as follows; “In default of paying on the above 
dates I shall pay the said sum with interest at 15 Rs, per cent. per annum, from the 
date of the bond, itrorpective of the above due dato, whenever you make the 


demand.” 
Held: That the cause of action to sue for the mousy due under the bond diosa 
‘not arise immediately on failure to pay the interest of anyone ss but only arises 
on actual demand made after such failare. -> : - 
Perumal Ayyan v. Alagirisamt Bhagavathar, 20 M., 245 referred. to; and s. AL £00 
of 1897 followed. - et a - : = 


Appeal from the order of the Subordinate Judge’s Court of 
Bellary and Salem at Salém, dated 9th December 1896, in A. 
8. No, 118 of 1896, reversing the decree of the District Munsif’s 
Court of Namakkal in O. S. 413 of 1895 and 1 remanding the same 


for rehearing. 


This was a siit to recover the principal sum of ‘Rs. 800 aad 
interest due under a hypothecation bond executed in the year 1880 
by the Ist defendant in Ist -plaintiffs favour. -- -The portion of tho 
bond necessary for the purpose of this report ran as fonlara :— En i 


« As I have thus received .the EA sum of Rs. 800; bas, it shall 
bear interest ‘at Rs. 10 per cent. perannum, and I shall not ‘only: pay the 
principal and interest and receive back this bond on the 25th Purattasi 
of Subanu (9- -10- 83) which is the next 3rd year, but shall pay you the 
interest due in each year and take’receipt from you. In default of 
paying on the above dates, I shall pay the said sum with interest at 
Rs. 15 per cent. per annum from the date of the bond, sereepedtive of the 
above due date, whenever you make the demand.” 





` #Q. M. A. No. 84 of 1897, ` Sea te 18th ih Ap 1898. 
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Nittukarup- . The defendant had paid no interest due under the bond'and 

ps Gon ndan Che suit was filed 1896. The defendants pleaded that the suit was 

Kumnrasami. barred: by limitation. The Munsif dismissed the suit holding that 
the money was payable in 1881, when the first default in the pay- 
ment of interest was made. On appeal, however, the Sub-Judge 
held that the money did not become payable ‘until after demand 
made, and so reversed the decision of the Munsif. The defendants 
then preferred this appeal to the High Court. 


y. Bhashyam Aiyangar and O. R. Thir ETE P iar for 
appellant, 


CO. R. “Pattabhirama Aiyar and T. Y. Seshagiri Aiyar for res- 
pondents. 


JUDGMENT :—We think that in this case the words con- 
strued by the Sub-Judge as “ when you require ” imply a condition 
as was also decided in a case where the words actually used were 
“on demand.” (S. A 200 of 1897). There the words were not con- 
sidered as merely technical words, as they were interpreted to be 
in Perumal Ayyan v. Alagirisamt Bhagavathar, I. L R., 20 M., 245. 
The Sub-Jydge was therefore right in holding the .suit: was not 
barred, and this appeal is dismissed with costs. 








IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Benson. 


Putta Hegade sis <... Appellant * (Counter- Petitioner) 
voo gol 
Kusamma Hegadathi ... Respondent (Petitioner Defendant). 


Patta Hogade | Production of the decree-amoygnt in Court—Court’s Order to bring -it another day— 
Sufficient compliance with orders of Court. 
Kusamma 


Hegadathi. Where a decree ordered tha payment of a sam of money by the’defendant to 


the plaintiff within 15 days from date of the decree andthe defendant without 
depositing the money in the treasury as required by the rules of practice, produced 


it in Court within the prescribed, time, and the,Court handed it back to him with -` 


orders to produca the same in Conrt on an adjourned date : 
4 * Held: That the defendant must be held to have conformed to the terms of the 
decree so far as the production of money on both the occasions went. : 
Appeal from the decree of the District Court of the South 
Canara in A. S. No..638 of 1897, reversing the order of the Court of 


* A, A. A. O., H5,0f 1897, © > Bra May 1898. 
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the District Munsif of Karkal, in ©. M: P., No. 1685 of. 1896, in the Folie egadi 
matter.of O. S. No: 248. of 1896. Kak ag 


The plaintiff sued the defendant in the District Munsit’s Court Hegadathi. 
at Karkal for arrears of rent and in ejectment. The Court decreed 
` on 6th November 1896, against the defendant for rent, directing 

ejectment.of the defendant if the money be not paid within 15 days 
from date of decree. The judgment-debtor produced the money in 
Court on the 14th day with a petition praying for the, payment of 
the said sum to the plaintiff. The Court returned it with an order | 
to produce it on 28th November 1896, and served a notice on the - 
plaintiff to hear his objections if any. The defendant’s vakil, again 
produced the money on the fixed date. The plaintiff having been 
‘absent, the Court returned the money on the ground that the vakil 
for the defendant did not even then choose to apply for the money 
being held in deposit. Thereafter plaintiff applied for the execu- 
tion of the decree for ejectment. ‘The defendant put in a petition 
praying that the money may be taken and the application for exe- 
cution rejected. The District Munsif allowed execution to proceed 
and dismissed defendant’s petition. The District Judge on appeal 

` reversed his order, holding that the defendant had made no default, 
Thereupon the plaintiff preferred this appeal to the High Court, 


K. Narayana Rao for appellant. 
_ K. P. Madhava Rao for respondent. 
The Court delivered the following 


JUDGMENT :—The defendant obeyed the order of the Court 
by producing the money in Court within 15 days. The Court, 
however, without receiving the money and without rejecting it as 
improperly tendered, 4.e,, as not being deposited in the-Treasury 
as required by the Rules of Practice, handed it back to the party 
with orders to produce it again on the 28th idem in Court. I think 
that the Court must, in these circumstances, be held responsible for 
the money not having been paid into the Treasury within the 
time allowed. Had the Court simply rejected the money as not 
properly tendered, the case might have been different, but when it 
gave the party instructions as to the’ further custody of the money, 
and the party obeyed those instructions, I think the-party cannot 
be held to have made default. The cases (Gujadhur Pauree v. Naik 
Pauree, I. L. R.; 8 C., 528 and Srinivasa Bhatia v. Malayacha 

(ea Sor 


170 THE MADRAS LAW JOURNAL REPORTS. [voL. VIII. 


Patte Hegade Mannadi, 1b. 7, M., 211) relied on by the appellant do not support 


vi 
Kusamma 
Hegadathi. 


Ramasami 
ayar 


Tengidnsami 
Aiyar, 


his contention, but show rather that if the debtor does his part in 
attempting to properly pay-the monéy into Court, he is not re- 
sponsible for any failure by the Court to duly receive it. 


_ In the present case, the party obeyed the instructions of the 
Court in regard to the money, and, I think, must ‘be held to conform 
to the terms of the decree,-so far as the production of the money 
in Court on the first and second occasions goes. There is no finding ` 
that the appellant had any just cause for not attending Court to 
receive the money on the second occasion. 


i < The District J udge’s order is, therefore, in my opinion legally. 
sustainable, and it is clearly just on the merits. - 


I, therefore, dismiss this appeal against it with costs, 


IN THE HIGH COURT OF SUDICATURE AT MADRAS. 


Bagan :—Mr. Justice Sabra Aiyar and Mr, Justice 
Moore. : 


Ramasami Aiyar ... ws. «ee Appellant * (Plaintif) 


Ve 
Vengidusami Aiyar and others’ © ... Respondents (Dfendants). 


- Hindu Law—Gift by widow, validity of. 
A gift by a Hindu widow of æ portion of her qualified estate, suited to the 
position of the family and other circumstances of the case, to her son-in-law on the 


` occasion of her daughter's marriage is valid. 


. Second appeal from the decree of the Subordinate Judge’s’ 
Court of Tanjore, in A. 8. No. 369 of 1895, modifying the decree of 
the Court of the District Munsif of Tiruvalur, in O. S. No. 120 of 
1808. í 
l “The facts appear dan from ik judgment of Subrahmania 
Aiyar, J.. 

0. R. Pattabhirama Aiyar hid T. S. Tiagaraja Aiyar for. 
appellañt.- 





— 


TaS. A. No. 324 of 1897. © ° ~ < 20th Jnly'1898, 
ù 
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V. Bhashyam eng and C. B. Pirwenkata Chariar for 2nd -Ramasami 


and 6th respondent, | cro ne 
sss oe Venpidusami 
The Court delivered the ras > Aiyar. 


JUDGMENTS. Subrahmania Aiyar, J :—One Seshappaion 
died in 1859, leaving him surviving a widow the late Thaiyyu Ammal, 
a son and a daughter. The son as the sole surviving male member 
of the family to which Seshappaion belonged, took the whole of the 
joint estate. On his death a few years afterwards.while remaining 
unmarried, his mother Thaiyyu Ammal inherited the estate. -Sub- 
sequently, she gave her daughter in marriage and at the time of the 
marriage made a gift of a ‘portion of the lands, inherited by her, to 
her son-in-law. The District Munsif and the Subordinate Judge 
held that the gift was binding upon the appellant who as the heir of 
- the last full owner hassince the demise of Thaiyyu Ammal become en- 

titled to succeed to the property. On behalf of the appellant it was 
urged that a Hindu qualified owner in-the. position of Thaiyyu 
Ammal has no authority to make such a gift and even should it be 
held that she had, the gift in question in the present instance, ought, 
having’ regard to all the circumstances of the case, to be declared 
unjustifiable. As to the latter part of this contention it may at 
once be observed that I see no grounds for differing from the lower 
Court, in their conclusion that the gift cannot with reference to the 
extent of the whole estate and the other circumstances bearing 
on the matter be taken to be otherwise than fair- and reasonable, 
The question, therefore, is, bad Thaiyyu Ammal authority to make 
a gift of landed property inherited by her to her son-in-law at the 
time of her daughter’s marriage? No direct ruling on the point was 
cited: before us. Reference was, however, made-to certain passages 
in the Mitakshara and the Smrithi Chandrika wherein the texts of 
Manu, Yajnavalkya and other Smrithi writers dealing with ‘the 
. question of allotment, to be made by brothers to their maiden sisters 
at the time of, partition are commented upon. With reference 
to the true meaning of these texts commentators are divided. 
Some of them hold that all that the texts mean is that funds 
required for the marriage of sisters should be provided out of their 
father’s estate. Other commentators, Vijnanesvara among- them—~ 
lay down that inclusive of their marriage expenses sisters are 
entitled to a provision not exceeding a fourth of what they would 
_have got had they been males. For the purposes of this case, it is 
not necessary to discuss which of the two kinds is to be. taken 
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“Ramasami as law. Assuming that, as argued for the appellant, the view advo- 
ae cated by Vijnanesvara and his followers is not law, the fact that. 
Vérigidusaini so high an authority ag the author of the Mitakshara propounds a 
ee rule thus favorable to maiden daughters ought to make one hesi- 
tate to accept as sound the exceedingly limited construction which 
was insisted on behalf of the appellant and which can scarcely be 
said to be in itself very reasonable, Viz:—That the texts justify 
a disbursment out of the estate of only the price of things required 
in connection with the celebration of the marriage. In my opinion, 
the better and sounder view is as contended for the respondents 
that the authorities should be understood to empower a qualified 
owner like Thaiyyn Ammal to do all acts proper and incidental 
to the marriage of a female according to the general practice 
of the community to which she belongs. Now itis well known 
‘that at the time a girl belonging to the community with which 
we are concerned in this case is handed over in marriage, 
certain other gifts have to be made to the bridegroom of which 
“bhidanam” a gift of land is one (See Beauchamp’s Abbe Dubois 
. on Hindu Manners, Customs and Ceremonies, p. 225). That, according 
to the notions of the people a gift of that kind on such an occasion 
is indispensable, is clear from what is done even in cases in which 
the family of the bride is not really in a position to give any land. 
In such cases, conformity to the requirements of custom is sought to 
be secured by giving some little money as and for land. Nor is it 
difficult to understand how such a practice came to prevail from 
time immemorial. For the gift being in reality intended as a provi- 
sion for the married couple, the act was naturally treated as enhanc- 
ing the merit of the primary act, viz., the gift of a virgin which, 
from a religious point of view is supposed to be productive of 
considerable benefit to the parents of the virgin. It seems, therefore, 
but right to conclude that a gift of land to the bridegroom on the 
occasion of his marriage is an act warranted by the authorities and 
is within the power of a qualified owner like Thaiyyu Ammal, pro- 
vided, of course, the gift is, having regard to the position of the 
family and all the other circumstances of the case, of such a fraction 


of the estate as would by reasonable persons be considered fair and 
proper. - 


As already stated the ee in the pte instance i is to that 
effect. - an 
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I, therefore, conour with the lower Courts in upholding the gift Ramasami 


and would dismiss the second appeal with costs. ae 
pi ` ; | ` A Fase Vengidusami 
Moore, J :—I concur. : ; «Aliya. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Jus ustice Shephard and Mr. Justice Davies. 
Rathna Mudaliar and shies ... Appellants * (Defendants 1 to 3). 
Ragunadha Bhattar ... |... Respondent (Plaintif). 
Hindu Law—Adoption to last owner’s son—Vesting of estate in undivided brotha— Rathna 
Invalid adoption not validated by subsequent consent of those affected by adoption. Mndaliar 


Aù undivided Hindu family consisted of R and his brothers, and R’s son S. Ragunadha 
S died first leaving a widow and having authorized her to adopt, R, died next leav- Bhattar. 
ing his brothers survivors to the family estate. The widow of 8 then adopted a son 
to her husband S and the adoption was approved of by some of the brothers in whom 
the property had vested. 


Held : That the adoption was invalid, not having been made to the last male ` 
owner and that the consent of some of the brothers would not validate the adoption. 


“Annammah v: Mabbu Bali Reddy, 8M. He C., 108, referred to. - 


Second appeal from the decree of. the District Court of Trichi- 
nopoly, in A. S. No. 216 of 1894, reversing the decree of the Court 
of the District Munsif of Srirangam, in O. S. No. 150 of 1898. 


This was a suit for an injunction directing the defendants not 
to prevent plaintiff from performing certain services at Srirangam, 
which he was entitled to perform by virtue of his hereditary office 
of ar chakam and paricharakam.. The plaintiff's father Srirangaraja 
Bhattar died on the 21st February 1886 and was alleged by plaintiff 
to have left a widow authorizing his widow to adopt a son. In 
pursuance of this authority, the widow adopted ‘the plaintiff on the 
6th September 1888. “When he became competent to perform the 
duties of archakam and paricharakam which had been held by 
hereditary right by both his adoptive father and grandfather, the 
defendants refused to allow him to perform the duties. 


The District Munsif found the adoption to be valid, but dis- 
missed the plaintiffs suit on'the > ground that the discretion of the 


ee 


#8. A: 216 of 1897, ` öth April 1898, 


: Rathna” 
Mudaliar 


KA 
i Ragunadha 
Bhattar. 
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trustees of the temple who were also defendants in the case, cannot 
be questioned by the Court so long as no corruption or misconduct 
was proved against them and that, consequently, no injunction can 
be granted against them. He accordingly, dismissed the suit. 


On appeal the District Judge agreed with the Munsif on the 
validity of the adoption but, being of opinion that injunction was a ° 
proper relief in the case, decreed the plaintiff’s suit. 


On the question of the many of the adoptiot his 8 judgment 
was as follows. 


“The second objection taken was that Srirangaraja Bhattar, plaintiff's 
adoptive father,was not the last full owner of the estate. 


Raghunatha Bhattar survived his son Srirangaraja Bhattar and 
the adoption in question was made by Srirangaraja, Bhattar’s. widow 
after Raghunatha’s death. Tho family is undivided. The adoption, 
therefore, it is contended, divested Bagan gha heirs (his na) 
and so was invalid. 


This is not so: The son’s widow could with due permission have 
adopted a son into the joint family during her father-in-law’s life (Sri 
Pratapa Raghunada Deo’s case, I. L. R., 1 M., 69, Tagore Law 
Lectures, 1888, p. 415, West and Buhler, 3rd Edition, p- 986) and the 
father-in-law’s death did not alter the circumstances ; in any case per- 
mission has been given by the sapindas who indeed come forward, now 
to support the adoption (Plaintiff’s 1st and 9th witness). The case in 
10 M. I. A., 311 and those which have followed it, Keshav Ramkrishna 
v. Govind Ganesh, I. L. R., 9 B., 96; Krishnarav v.Shankarrav, Ib. 17 
B., 164 do not overrule the case cited above, The adoption was not 
invalid on the ground of divesting, if it were regularly made with due - 
permission. The authority to adopt is contained in Ex. A, the will of 
Sri Ranga Raja Bhattar. 1tis sworn to by the plaintiff’s witnesses L, 
9 and 11 of whom plaintiff's witnesses 1 and 9 are the uncles of Sri 
Ranga Raja Bhattar and in no way materially interested in upholding 
the adoption. In fact the testator’s disposal of his property is rather 
detrimental than beneficial to them. | 


The defendants then preferred this second appeal to the High ` 
Court. 

C. R. Pattabhirama Aiyar and 7. AN A for appellants, 

0. 8 ankara Nayar and N. Narayana Aiyangar for respondent. 
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< The Court delivered the following 


. JUDGMENT :—In the life-time .of Raghunatha Bhattar, h his 
son Srirangaraja died, leaving a widow and having by will autho- 


rized her to adopta son. She accordingly in 1888 adopted the 
plaintiff after Raghunatha had died leaving brothers who took as 


his -heirs. Some of these assent to the adoption and are willing 
that the plaintiff should succeed to the office which he claims. 


` On the authority of the cases of which the leading one is 
Mussumat Bhoobun Moyee Debia v. Ram Kishore, 10 M. I. A., 279, 
we must hold that the plaintifi’s claim by adoption ` fails. The aden: 
tion was not made to the last male holder and would, if. valid, have 


the effect of divesting the estate taken on inheritance by Raghun- 


atha’s brothers, which estate includes the right-to the: office now 
claimed. An attempt was made to get over this difficulty by 
pleading that the brother’s consent validated the adoptioi—but 
the decision in Annammah v, Mabbu Bali Reddy, SM. H. C. R., 

108 at p. 112 is against this view, and if the adoption was agan 
we do not see how it can be validated by subsequent consent, 
Moreover, it does not appear that.all the brothers consented. 


We must allow the appeal. The decree must be reversed and 


the decree of the District Munsif restored. 


" Appellants must have their costs in this and in the lower 
=ppslleie Court. cin 








IN -THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present fer Arthur Collins, Kt, Chief J ustice, and Mr, J isian h 


Benson. 
Sankara Nambiar . e pin Bes aa (Respondent). 
Kanara Kurup . E” .. Respondent (Appellant). 


Civil Procedure Code, S. 258—Limitation Act, Sch. IL, Art: 173 (A)—Decree for sur- 
render of property. . 


S. 258 of the Civil Procedure Code is applicable only to decrees under which 
money is payable ind has no application to other kinds of decrees. 


#0. M. 8. A. No. 98 of 1897, < os. = - -4th May 1898. 


Rathna ` 
Mndaliar 


v 
Ragunadha 
Bhattar. 


Sankara 
Nambiar 
v. 
Kanara 
Kurup. 


. Sankara 
Nambiar 
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A decree directed the surrender of certain property by the defendant to the 
plaintif. The defendant surrendered the property accordingly and applied to the 
Court more than 90 days after the date of the surrender to enter up satisfaction. 


Held: That the defendant’s application was not governed by 8. 258, Civil | 
Procedure Code and that, therefore, the limitation of 90 days prescribed in Art, 178, 
Limitation Act in regard to that section had no application, and 


that the Court executing a decree had power under the provisions of S, 244 to 
enquire into and pass order on such applications. 


_ Appeal from the ordet of the District Judge of North Malabar _ 
in ©. M. A. 21 of 1897 reversing the order of the District Munsif of 
Tellicherry in M. P. No, 1189 of 1896 in O. S. No. 168 of 1893. 


The facts of the case appear sufficiently from the judgment of 
the Court. 


-C. Krishnan for appellant. 
y. Ryru Nambiar for respondent., 
The Court delivered the following 


JUDGMENT :—Tho plaintiff obtained a decree for the sur- 
render of land in O. S. No. 168 of 1898. On the 3rd September, 
1896, the 2nd defendant, alleging that defendants had surrendered 
the land to the plaintiff in March 1894, asked the District Munsif to 
record an order stating that:the decree-holder had obtained posses- 
sion of the land. 


"The District Monsif, after enquiry, sak a finding that the 


land had been surrendered. The District Judge, on appeal, observed ` 


that the application was one made under S. 258, Code of Civil Proce- 
dure, and that under Art. 173-A of Schedule III of the Limitation 
Act, such an application must be made within 90 days of the 
delivery of possession. He, therefore, dismissed the application as 
barred. by limitation. 


The 2nd defendant appeals on the ground that S. 258 applies 
only to cases in which the decree is for money, not for land, as in 
the present case ; and the questions for decision are whether S. 258, 
Code of Civil Procedure, refers only to decrees for money, or is 
applicable also to decrees for possession of immoveable property, 


_ and, if the former, whether :the District Munsif had any power in 


execution to hold the enquiry and rake the order which he did on 
the 2nd defendant’s petition ? 
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It seoms to us that the language of S. 258 and its position in 
the Code indicate that it refers only to the execution of decrees for 
money. 


Under the general heading “ “Of the mode of executing decrees,” 
the Code deals separately with the various kinds of decrees that, 
have to be executed. It begins with decrees for money and deals. 


with them in sections 254 to 258. It then deals (S. 259) with decrees. 


for specific performance and restitution of conjugal rights, then 
(sections 261-2) with decrees for execution of conveyances and 
endorsement of negotiable instrument, lastly: (S. 263-5) with. decrees 
for immoveable -property. Sujit RPS fey Re sole 


~ Section 257 enacts that “ All money payahle me a decree shall 
be paid as follows, namely :— ; 


I (a) into the Court whose daty it is to execute the decree ; or 
` (b) out of Court to the decree-holder ; or 
(c). otherwise as the Court which made the decree directs.” | 


Then S. 257-A lays down that an agreement to give time for 
the satisfaction of a judgment-debt shah be void unless made for 
consideration, &c. 


Then follows S. 258 which runs thus :— 


“Tf any money payable under a decree is paid ou of Conrt, or 
the decree is otherwise adjusted in whole or in part to the satis- 
faction of the decree-holder, or if any payment is made in pursuance 
of an agreement of the nature mentioned in S. 257-A, the decree- 
holder shall certify such payment or adjustment to the eluent whose 
duty it is to execute the decree, E 


The judgment- -debtor may also inform the’ Court of such pay- 


ment or adjustment and apply to the Court to issue a notice to the `’ 


decree-holder to show cause, on a day to be fixed by the Court, why 
such payment or adjustment should not be recorded as certified ; 
and if, ‘after due service of such notice, the decree-holder fails fo 
appear on the day fixed, or having appeared fails to show cause why 
“the payment or adjustment should not be recorded as certified, the 
Court shall record the sate accordingly. 


Unless such a payment or adjustment has eas certified as. 


aforesaid, it shall not be recognized as a payment or sean of 
the decree by. any Court Sanepan the decree,” 
D 3 
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` The épening words of the section “If any money payable 
under a decree is paid out-of Court” evidently refer back to 8.-257. 


Clause (b) and the next. words of S. 258 “or the decree is 
otherwise adjusted in whole or in part, ” &¢., refer back to the other 


“ élauses of S. 257 and to 257-A. But S. 257 and 257-A deal only 


with decrees for money. Moreover, in the second line of S. 258 the 
words “the decree” clearly refer to the decree mentioned in the 
preceding line, which is a decree under which money is payable. 


Thus the language of the section appears to us to be applicable 
only to decrees under which money is payable; and the ‘position of 
the section.in the Code supports the same view. 


The District Judge held that S. 258 was applicable to the pre- 
sent application and relied on-the case Baba Mohamed v. Webb, I. L. 
R., 6 C., 786; but the decision in that case was based on the words 
of S. 258 of Act-X of 1877 which the learned Judges considered 


‘to correspond to in all material respects and to convey the same 


meaning as, S. 206 of the prior Civil Procedure Code (Act VIII of 
1859) which, in their opinion, manifestly dealt with the adjustment 
of any decree, 


No doubt the words in S..206 of Act VIII of 1859 are very | 
wide. They are “no adjustment of a decree in part or in whole 
shall he recognised by the Court unless,” &c, 


In ‘the Act of 1877, however, ‘the chapter on the execution of 
decrees was greatly expanded and in some respects altered, and the 
language of S. 258 was again altered when the present Code was 
passed, and we do not think that any decision as to the meaning of 


_ §. 206 of the Code of 1859 can give much guidance in construing the 


very different words of S. 258 of the present Code, It is suggested 
that S. 258 must apply to cases like the présent, sińce there is no 
other section of the Code which lays down any corresponding 
procedure for certifying the satisfaction of decrees for immoveable 
property, specific moveables and so forth. We do not think that this 
argument is conclusive. Immoveable property is so different in its 
nature from money, and thé difficulty of tracing and of proving or 
disproving an alleged .payment of money is so much greater than 
the difficulty of proving an alleged delivery of immovéable property 
that the Legislature may well have made. a special provision in the 
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case of money, which was thought unnecessary in the case of im- 
moveable property. If it was intended that 9. 258 should apply to 
decrees of all kinds, we should certainly have expected its langun 
to be general instead of being : so strictly: limited 'as it is. 


We think; then, that S. 258 was ihappiibahis to the present 
case, and, therefore, the limitation of 90 days prescribed in Art. 178 of 
the Limitation Act in regard to that section had no application.’ 


It is, however, admitted that if S. 258 is inapplicable, there is 


no other section which expressly authorizes the Court to deal with . 


such ‘an application as that made by the defendant in this case. 
We do not, however, think that the absence of express authority in 
the Code is any proof that the District Munsif had no jurisdiction 
to deal with the application. The Code does not contain an exhaus- 
tive statement of every act which may be done by the Courts. 
No doubt, where the Code provides a specified procedure in any 
matter the Courts are bound to follow the Code, but in matters not 
dealt with by special provisions of the Code, the Court may act,under 
the general provisions of the Code. Under 8. 244 the Court has a 
general authority to make “orders determining any questions which 
arise between the parties to the suit and relating to the satisfaction 
- of the decree. We think that the District Munsif had authority 
under that section to deal with the question raised by the defendant. 


We must, therefore, set aside the order of the District J nudge 


with costs in this and the lower appellate Court, and remand the 
appeal to the District Judge for decision on the merits. 


Sankara 
Nambiar 
v. 
Kanara 
Kurup. - 


Satagopa 
Ramanuja 
OA 
Mahabir 
Doss Ji. 
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-IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


e 


Present :—Mr. Justice Davies and Mr. Justice Benson. 


Satagopa Ramanuja ioe wie Appellant § in both.cases * 
: (2nd Defendant). 
Mahabir Doss Ji  ... sa as Respondent in both cases- 


(Plaintif Representive). 


’ 


7 Civil Procedure Code, Ss. 361, 868—Actio personalis moritur cum persona—Abatement 


of suit. 

The plaintiff as the superintendent of a temple sued the senior jaiyyangar, an 
officer. of the temple, for loss of income and for expenses caused to the temple by 
his refusal to give up the keys of the temple and have worship duly performed 
therein. “Pending the suit, the defendant died, and his successor iu office was 


brought in as his legal representative. It did not appear that the deceased left any. 
personal assets, or that his estate benefited by his misconduct. 


Held: That the cause of action against the deceased defendant was purely 
personal and that with his death it came to an end and did not survive against 
his legal representative, and that the suit should consequently abate. 


Second appeal from the decree of the District Court of N orth 
Arcot in A: S, Nos. 110 and 92 of 1894, presented against the 


- decree of the Court of the District Munsif of Peeupatl in O. S. 


No. 390 of 1892. 


The plaintiff is the manager or superintendent of the devasta- 
nam of the Tirupati Tirumalai, &c., and the lst defendant was the 
senior jaiyyangar of the said temple. The 1st defendant was in 
possession of the keys of the temple, and his presence was neces- 
sary at the time of the daily puja. Plaintiff complained that when 
called upon to do so on a particular day, the Ist defendant refused 
to open the Vencatesvarasvami temple and that therein puja was 
not performed therein for two days. He, therefore, sued the Ist 
defendant for the loss of the income of these two days and for the 
expenses incurred for a purification ceremony which had to be 
performed in consequence of the 1st defendant’s act. Pending the 
suit, the 1st defendant died and the 2nd defendant, who is successor 
in office was brought in as his legal representative. The 2nd 
defendant contended that the cause of action did not survive 








# 5, A, No, 918 of 1896. `- 6th January 1898. 
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against him, and that the suit should abate. The lower appellate 
Court allowed this contention and decreed the damages claimed. 
In overruling the plea of the 2nd defendant the lower an 
Court said : 


“ This claim js -iot péciliar to the deceased senior jaiyyangar. 

The exhibits show that it has been urged in one shape or another for 

over fifty years by successive holders of the office. It does not seem 

equitable to confine the liability of it to the particular’ holder of the 

office who made it. The English rule about assets in siits in tort 

- relates only to one particular tort, viz., ‘that in which moveables wrong- 
-fully converted have been added to the wrong-doer’s estate. f 


t This défendant is ay sued as the heir of the or iginal defendant, but 
as his representative holding the same office and in possession of its 
endowment. The senior jaiyyangar is, as stated in the Collector’s 
report, an ascetic who does not own any property apart from the-endow- 
ment of .his office. The plaintiff having been forced into incurring 
expense by the original defendant’s wrongful act; I cannot think that a 
Court of Equity is precluded from holding that plaintiff can recover the 
expense from his successor and representative.” 


P.R. Sundara Aiyar for appellant. 

The Officiating Advocate-General (F. Bhashyam Aini, 

RS jatagopachaniar and 8. Gopalasams Aiyangar for-respondent. 
_ The. Court delivered the following 


JUDGMENT :—The question for decision in keto cases is 
whethet the plsintifffs cause of action against the Ist defendant 
survived upon Ist defendant’s death against the 2nd defendant, 
who succeeded him in the office of pedda jaiyyangar. The action 
was one to recover compensation for loss of income, and for ex- 
pénses caused to the temple by the Ist defendant’s alleged refusal 
to. give up.the keys.of the temple and have worship duly performed 
therein.. Whether:this misconduct on the part of the 1st defendant 
be regarded asa tort or as a breach of contract of personal service, 
in neither case do we think that the cause of action survives against 
his representative, for the reason that the miscondict. was one 
purely personal to the 1st defendant‘and did riot in any way benefit 
his estate. ` “(Haridas Ramdas v. Ramdas Mathuradas, I. L. R., 18 


B., 677, and Kirk v. Todd, 21 Ch. D.-484.)- Ithas not been found. 


that the 1st defendant left any personal assets, and it is clear from 
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Simulu 
Ebrahim 
How en 


the evidence of the plaintiff’s 15th witness that he left none. So 
that even if Ist defendant’s estate had been liable to the claim, 
there would have been no foundation for a decree against the 2nd 
defendant. For both these reasons, we reverse the decrees of the 
Courts below and-dismiss.the suit with costs throughout. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. H. Shephard, Officiating Chief J ustice, 

Simulu Ebrahim Rowthan - ... . Petitioner (Plaintif). |, 

Abdul Rahiman Mahomed 


and others aes Sue A 
Indian Stamp Act, S 18—Foreign note—Evidence admissibility in Unstamped 


Respondents (Defendants). 


note :— 
A pro-note made out of British India when sued upon by the first holder within 


Abaul Rahi- British India, does not require to be stamped bofore it is received in evidence in the 


man Mahom- 
ed. 


oe ot 


suit. Itis enough if the proper stamp-required by S 18.of the Stamp Act be- affixed 
to it before deoree is passed. — 
Griffin v. Weatherby, L. R, 3 Q: B., 753, referred te. 


Petition under Section 25 of Act TX. of 1887, praying the High 
Court to ‘revise the decree of. the Court of the District Munsif of 
Trichinopoly in Small Cause Suit No. 435 of 1897. 

“This was a suit on a pro-note for Rs. 180, executed” to the 
plaintiff at Hathui in Ceylon. “The document had, besides the stamp 


i 


` of Ceylon, two one-auna adhesive stamps of British India affixed to 


it. The District Munsif held that the pro-note was inadmissible in 
evidence inasmuch as it had not been stamped according to the 
rules: under the Stamp Act, and consequently dismissed the suit. 
The ‘plaintiff then preferred this revision petition to the High Court. 

_V. Erishnaswami Aiyar for- petitioner. - l 

The respondents were not represented. 

"The Court delivered the following < 

` JUDGMENT :—I think the District Munsif was wrong it 

aar to admit the promissory note in evidence. - 
Ta KO R. R, 876 of 1897 ° 0 12th August 1898. 
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Béing a note made out of British India, it comes within the Simulu 
provisions of section 18 of. the Stamp Act (I. of 1879). The first Rowihan 
holder, who is the plaintiff, had, before presenting it for acceptance ` a aa: 
or payment, before endorsing, transferring or otherwise negotiating man Mahom- 
‘it, to affix the proper stamp. None of these things had happened, 
and -the obligation to affix a stamp had not arisen. —drifin v. 
Weatherby, L. R., 3 Q. B., 753. 


The plaintifs vakil is ready to affix the pap stamp- before 
decree is passed. 


I must reverse the decree and direct, the District Mungif to 
hear the case on the merits, I shall give no costs of this petition, 


E 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present ;—Mr, Justice Subrahmania Aiyar- and Mr. Justice 
Davies, E 


Sitharama Sastralu and others’... Appellants * (Defendants I, 2. 


a a - and 10.) 
Suryanarayana Sadie sxt iai Respondent (Plaintip) 
Jaia contentfof—Ctvi ere Code s. 574. ae Sitharama 
A District Judge on appeal from the decision of a District Munsif i in a particular Sastrulu 


case rêf6ried to the facté and said “I concur’ in the decision which the District Suryanarayo- 
Munsif has given on each point. The judgment of the lower Court is @onfirmed na Bastri. 
for the reasons therein set forth; and this appeal is dismissed with costs.” 


Held: That this was not a judgment in accordance with Jaw as~laid down in 
§.°574 of the Civil Procedure Code and that the Judge should. sig bis judgment 
in accordance with the provisions of S, 674, 

Per Ouriam, “The judgment of the ‘appellate Court should show on the face 
of it that the points in dispute were clearly before the mind of the Judge and that 
he exercised his own discrimination in deciding them.” 


Second appeal from the decree of the District Court of Goda- 
vari in A. 9. No. 110 of 1895 affirming the decree of the District 
Munsif’s Court of Narasapur in O. S. No. 370 of 1893. 


#8. A. No. 167 of 1897. : a lst April 1898, 
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Sitharama > The facts of the case appear sufficiently from the Pope of 
Sastraln. the District Judge, which ran as follows :— 

Bayan akaya Aad WA 3 gonte 
na Sastri. “ Plaintiff sued for partition of family property and obtained a 


decree. Against this decision the 1st, 2nd and 10th defendants appeal. 


This appeal is merely a reiteration of the defence that was put for- 
ward before the district Munsif. To deal with the grounds of appeal 
would be simply to repeat the decision which the District Munsif has 
giyen on each point, The judgment of the lower Court is confirmed, 
for the reasons therein set forth, and this appeal is dismissed with 
costs.” 


"E. Nar ayana Rau for ENT 
The respondent was not represented 
The Court delivered the following 


. JUDGMENT :—We are unable to accept the judga of the 
lower appellate Court as one made in conformity with the law as 
laid: down in S. 574, Civil Procedure Code. There is no express 
statement of the points for determination or of the decision on such 

` points or the reasons for the decision. All we find is a general . 
reference to the Munsif’s judgment as containing the views of the 
Judge. Such a general and wholesale adoption of the judgment of 

‘the Court of first instance cannot be considered as a sufficient 
compliance with the law. The judgment of the appellate Court 
should show on the face ofit that the points in dispute were clearly 
before the mind of the Judge and that he exercised his own dis- 

_ crimination in deciding them. ‘There is no indication that such was 
the case here. We must, therefore, reverse the lower appellate 
Court’s decree, and direct that the appeal be restored to the file and 
disposed of according to law. 


Costs will abide and follow the result. - 
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IN THE HIGH COURT OF. up one AT MADHA, er A ang 


Present _—Mr. Justice Subramania Aiyar “ia Mr. J i | 
Moore. . | as aa 


Sri Rajah Bounnadevara ... | .., Appellant * (Plaintif) 


Putman and another ` ,.. bes Respondents (Defendants). 


Torts—Ligbility of agent or servant for torts commited by meer Sy of Sri Rajah 
mnaster for torts of agent or servant. . Bounnade- 
. ; vara, 
“Whoever commits a wrong is liable for-it himself, and it is no excuse that he v. 


was acting as an agent or servant on behalf of and for the benefit of another. When Putman, 
that other person is also liable the party wronged has his remedy against both or 


either of them at his choice. ` ; 


The plaintiff entered into a contract with one M. by which the latter was allowed 
to take loose stones lying on“the surface of certain hills helonging to the plaintiff. 
In breach of this contract M. employed the defendants, his contractors, to excavate 
and quarry stones. The plaintiff now sued the defendants for damages snstained by 
him by this unlowfal quarrying. 


Held: That the cause of action against the defendants was one in tort and had 
nothing to do with the contract of the plaintiff with M., and that the plaintiff’s suit 
should be decreed. 


Second appeal from the decree of the Sessions Judge’s Court 
Ellore in A. S. No. 517 of 1894, affirming the decree of the Court 
of the District Munsif of Ellore in O. S. No. 175 of 1893. 


.The plaintiff, the zemindar of Valloor, sought to recover from 
the defendants, Railway contractors, Rs. 1,000, being the value of 
stone alleged to have been removed by them from a hill, the pro- 
perty of the plaintiff. He had agreed to sell to the Railway 
authorities a quantity of loose stones lying on the surface of the 
hill. But the defendants in disregard of the-agreement quarried 
on the hill and carried away a number of stones. The defendants 
admitted the quarrying, but pleaded that they had been authorized 
by the Railway Company to quarry. The District Munsif, and on 
appeal the Diatrict Judge dismissed the suit on the ground that the 
defendants being only agents were not liable, and that the liability; — 


# S.A, No. 1381 of 1896, 2 17th August 1898, 
E 


Bounnade. 
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‘Sri Rajah if any; dttiched to the Railway Company alone, The plaintiff then 


vara 


- Ve > 
Putman. 


PEN 


proferrod this second appeal. 
C. R. Pattabhirama Atyar for appellant. 


E. Srinivasa Atyamgar for P. R. ngung Aiyar for respon- 
dents, . 


The Court delivered the following 


JUDGMENT :—Both the lower Courts find (if we. may say so, 
in our opinion, correctly) upon the correspondence referring to the 
arrangement entered into between the’ plaintiff (appellant) and 
Mr. Morrison, the Sub-Divisional Officer, on whose orders with 
“regard to quarrying the defendants (respondents) rely, that the 
plaintiff had Agreed to the collection and removal of loose stones 
önly, but that he had not consented to any quarrying work being 
carried on on his land or to any quarried stones being taken away 
therefrom. It is admitted that the defendants nevertheless did 
quarry stone from the plaintiff’s land and use the stones so quarried 
for their own purposes. In upholding the decree of the District 
Munsif dismissing the suit, the Sessions Judge gives two reasons: 
The first is “the general rule is that the prinéipal and not the 
contractors: or agents ‘is liable civilly for tortious misfeasance. 
Let the superior answer for the wrong is the general principle.” 
This is clearly an error; for it is elementary law, ‘that whoever 
commits a wrong is liable for it himself, it being no excuse that he 
was acting’as an agent or servant on behalf and for the benefit of 
another (Pollock on Torts, 4th Edition, page 67), and that when 
such other person is also liable, the party wronged has his remedy 
against both the tort-feasors or either of thém at his (the injured 
party’s) choice, (Ibid, p.. 182): The Sessions Judge is equally 
mistaken in the second ground -taken by him when he observes 
‘tho defendants being contractors under Mr. Morrison and not 
béing parties to the original contract with the plaintiff l not, I 
think, liable to the plaintiff.”. No doubt if the plaintiff were suing 
'in réspect of a breach of the contract with Mr. Mor rison, the defend: 
ants who are not parties to the contract could not bé sued as to 

such breach, The plaintiff here, however, is not complaining of 
breach of an obligation created by the contract. So far as-he is con- 
cerned, the contract is referred to to show that the wrong done to 


- him by the defendants is" independent of the contract. In other 


-af 
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words, the case made out is that by quarrying and removing stones -'Sri Rajah : 
from the plaintifi’s land without his permission the defendants a 


violated a duty cast upon them by law, viz., that they shall. not eae 
invade his right of property, sapma. 


It is manifest, therefore, that the plaintiff is entitled to recover 
from the defendants damages for their tort. We must, therefore, 
call upon the Sessions Judge to‘submit within one month from the 
receipt of this order a finding (upon the evidence on record) as to 
the amount the plaintiff is thus entitled to recoyer. Seven days - 
will be allowed for filing objections ` after the finding, has pegs 
pasted up in this Court. 3 


“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. H. H. Shephard, Officiating Chief Justice, and 


Mr. Justice Subrahmania Aiyar. a 


Subrahmania Pattar s Appellant* (2nd am 
f v. l 
; Hike. = - {Respondents (Lst Plaintig 
ar and others - a 
valiy a Nay and Defendants). 
Civil Procódure Code 5. 54~Alterrdtiye prayers in plaint—Plaint “insufficiently. Subrahmatiia 
stamped—Court cannot reject without first requiring proper stamp to be paid. s Farsar 


f The plaintiff sued to redeem a Kanom (mortgage) of 1858, and alleged in his plaint Valiya Nayatı 
that tbe defendants, were setting up a renewal of 1874, which was not, however, binding 

on the plaintiff. He paid Court fees on the amount of the mortgage admitted by him . 

and added an alternative prayer that if the Court should find.the renewal of 1874, to 

be valid he might be allowed to redeem on the footing of that renewal. -The District 

Munsif decreed the suit, but the District Judge, on appeal, found that-the renewal of 

1874 was binding on the plaintiff and dismissed the suit, inasmuch as he had not 

paid Conrtifees on the amount of that renewed Kanom, but only upon the kanom of 

1850, which was for a less sum, é = 


Held : That the dismissal of the suit was improper and that the- proper course’for 
the Judge was that provided for by S. 54, Civil Procedure Code, wiz., to require thé : 
Plaintiff to pay the additional stamp aaa j to cover the larger amount and, in ; 


default, to reject the suit, 4 
Second appeal from the decree of the District Judge of South : 

Malabar in`A.. S. No. 670 of 1895, reversing the decree of the : 

District Munsif of Nedunganad in O. S. No. 188 of 1894. 


L WS, A. No, 675 of 1897. "26th July 1898S 


Subrahmania 


Pattar 
v.: 
Valiya 
Nayagar. 
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This was suit to redeem a kanom of 1858 with arrears of interest. 
The defendants set up a renewed kanom of 1874 for an enhanced 
amount which kanom, the plaintiff alleged was not binding on him. 
The plaintiff, therefore, paid court-fees. on the mortgage that he 
relied upon and sued to redeem the same. The District Munsif 
found the plaintifi’s case to be true and decreed the suit accordingly 
on the footing of the kanom of 1858, On appeal, however, the - 
District Judge held that the renewal of 1874 was binding on the 
plaintiff and dismissed the suit inasmuch as the stamp originally 
paid was insufficient to cover the amount of the subsequent mort- 
gage. He said :— 


“The last question is whether the plaintiffs are entitled in this 
suit, to redeem the kanom of 1874? The case of Unnian v. Raman (I. 
L. R., 8 M. 415), is cited for the plaintiffs and it is pointed out that in 
their plaint, they added an alternative prayer that in the event of the 
renewal of 1874 being found. to be valid, they might be allowed to redeem 
on the footing of that document. It is urged, however, that they have 
not paid.court-fees on this alternative relief as required by S. 17 of the 
Court Fees Act and the case does not fall within the provision of S, 11. 
It appears to me that no relief can now be granted to them on this alter- 
native prayer, and I come to this conclusion the more readily that they 
have another remedy, viz,, to institute a fresh suit on the renewal of 


_1874, For the reasons already given, I find that the plaintiff's suit 
‘failed and, reversing the decree of the lower Court, direct that it stand 


. . dismissed with costs throughout.” 


On this judgment a second appeal was preferred. 
P, R. Sundara Atyar for appellant. 
F. Krishnaswami Atyar for 2nd to 5th and 32nd respondent. 


The Court delivered the following 


- JUDGMENT :—We think the District Judge was wrong in 
refusing to allow the payment of the court-fee stamp with reference 
to the alternative prayer of the plaint and in dismissing the suit 
accordingly. The stamp paid was estimated on the footing of 
the mortgage of 1858, which was the only mortgage admitted by 
the plaintiff. The ‘stamp amount did not cover the additional 
amount due under the mortgage of 1874. It was competent to the 
District Munsif on reading the plaint to call for the balance due. 
This he did not do. When the matter came up on appeal before 
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the District J udge, the latter might have adopted the same course Subrahmania 
and given the plaintiff time to pay the’ difference as required by Totton 
S. 54 of the Civil Procedure Code. Except for that section, there Valiya Nayor 


is no provision of law entitling the District Judge to reject the suit 
uxconditionally on account of the defective court-fee stamp. 


We must reverse the decree and direct the District J udge to 
give an opportunity to the plaintiff to pay the difference in Court 
stamp within a time fixed. The District Judge will, on the duty 
being paid, have to determine in what ‘terms with reference to the 
mortgage of 1874, the redemption is to take place and to give a 
decree accordingly. If the court-fee is ‘not paid within the time l 
fixed, the plaint should be rejected. i 


‘As to-costs, we direct appellant to bear his own costs of the 
appeal. Other costs to be provided for in the revised decree. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar, and Mr. Justice 


Benson. 


Veorsbadhzappe Chetty ... Appellant * Nn a 
. v. a : 3 
Chinnammah or + Respondent (Petitioner. 
Civil Procedure Code, S. 158—Costs, failure to pay. . . Se saa 


Where at the request of a petitioner the Court adjourns the case ordering him to rappa Chetty 
pay the costs of adjournment to,the counter-petitioner and the former does not pay 
it, the Court cannot dismiss the petition under S. 158 O. P. C. unless it had made 
the payment of costs a condition precedent to hearing the evidence in the case, 


Ohiniammah, 


Appeal from the order of the District Court of N orth Arcot, in 
M. P. No. 600 of 1895. A . 5 


"A widow applied for a succession PREA The brother of. 
the deceased man opposed it. On the fixed date of hearing, the 
counter-petitioner not being ready asked for an adjournment. An’ 
adjournment was granted and the counter-petitioner was ordered - 
to pay the costs to the other party. The costs were not-paid and 


KALA, O. No. 59. 18th December 1897, 
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“Veerabadh- the Court disposed of the case under S. 158 of the Civil Procedure” 
rappa a Code. ; 3 me : 


Chinnammab, E : . 
T. S. Tyagaraja Atyar for appellant. 


H. Raghavendra Hao for respondent. 
‘The Court delivered the following 


JUDGMEN T, :—So far ag appears from the record, the » District 
Judge seems to have dismissed the petition under S. 158 of the 
Code of Civil Procedure, on the ground that the costs which the 
counter-petitioner (appellant before us) had been ordered to pay 
had not been paid. Such costs would ordinarily be recoverable in 
execution, and, in the absence of a specific order making their 
payment a condition preċedent to hearing the counter-petitioner’s 
evidence, the counter-petitioner’ s failure to pay would not render 
S. 158 applicable. i ; 


We must, therefore, set aside the order of the District Judge 
“and direct that the petition ‘be restored to the file and be-dealt 
with according to law. Costs will abide and follow the result. 








W THE HUR COURT OF JUDIOATURE AT MADRAS. 


Pesan :—Mr. H. H. Shephard, Officiating Chief Justice, and 
Mr. Justice Dayies. 


` 


t 


Sreeman Shadagopa Srinivasaswami ... Appellant £ (Defendant) 


vO 
i Ramatuja Chariar and another ... Respondents (8rd and 4th 
f Plaintiffs): 
| Trust, religious—Suit by disciples for appointment—Maintainability of. 
Sreeman 
Shadagopa, Where in the case of religious institution plaintiffs alleged that the rule of 


Srinivasa- succession upon the death of the head ọf the institution without appointment of a 
pee successor was for the disciples to meet and elect a duly qualified person to succeed, 
Ramanuja a guit by some of the disciples haying obtained, leave under S., 80, but without any, 
Chariar. allegation as to why no appointment was made by the disciples, for the appointment | 
i by the Court of a proper person and for possession being given to such person of the 
properties of the institution from the defendant, alleged to_be a trespasser, is not ` 


maintainable. 








# A, No. 62 of 1897. "Bnd August 1898, 
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Appeal from the decree of the District fours of Ghingleput 
‘in O. S. 11 of 1891. < 


Plaintiffs who were some of’ “the disciples of the Aoba f 
Mutt of Trivellore, alleged that the last rightful Jeer of the mutt. 


died in 1888 without appointing a successor, that the defendant 


irespassed upon the mutt and without any lawful appointment got . 


himself installed as Jeer aud took possession of tle mutt properties. 
The plaintiffs prayed for the appointment by the Court of a duly 
qualified person or by election by the disciples under the orders of 
the Court, for the removal of the defendant from the possession of 


Sreeman 
Shadagopa 
Srinivasa- 

swami 
ELA 
Ramannja 
Chariar. 


the mutt properties and for delivery to the person so appointed of . 


the said properties. The District Judge decreed the plaintiffs 

claim for appointment of a person by the disciples under the orders 
of the Court. The defeiidant who contended that he was the 
rightful Jeer preferred this appeal. 


E. Norton, 0. Ramachandra Rao Saheb, V. Krishnaswami 
Aiyar and T. V. Seshagirt Atyar for appellant. . 


0. A. Pattabhirama Anjar for respondent. 


The. Court delivered the following — 


JUDGMENT :—In our opinion the plaintiffs have-entirely mis- 
conceived their rights. Their case is that no successor has been 
appointed in place of the deceased Jeer. They ask for a declara- 
tion that the defendant is not the duly appointed successor; they 
pray that the Court may be pleased to appoint a successor or cause 
one to be elected according to usage; and they ask that the 
property be delivered up to the person so appointed. 


In the plaint, it is alleged, that the disciples should, when no 
successor has been appointed by the Jeer before death, meet and 
select a proper successor, and the defendant agrees that met is the 
custom, 


No reason is suggested why the disciples, whom the plaintiffs 


represent, should not have met and made their selection. There ` 


was thus no authority for them to come to the Court to assist them 
in making the appointment. They might have made an appoint- 
ment and allowed the appointee to bring a suit for ejectment, if 
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Sreeman necessary.. It is quite clear that the plaintiffs are not entitled to a 
pa ia mere declaration (Srinivasa Aiyangar v. Srinivasaswami, I. Ij. R. 
“swami 16 M., 31) and they cannot be more entitled, because an unneces- 


Ramanuja “Sary prayer for an appointment by the Court is added, 


In the cases cited, we must assume that there were circum- 
stances which made it impracticable for the person having the right 
to appointment to exercise that right and thus entitled them to 
come to the Court. In those cases, moreover, the decree was drawn 

_ up in such a way‘as to preclude the possibility of another suit, 


In the present case, as the decree stands, it will apparently 
remain open to the defendant to take objection to the appointment 
which is made under the decree—and thus another suit may be 

‘required, whereas, if the suit were brought by a person appointed 
by the disciples, the whole dispute might be decided in one suit. 
Nothing has been done on the decree, though it is now nearly two 
years old, and it is ten .years since the vacancy occurred, The 
reason probably is that the respondents know they cannot obtain a 
majority. 


We reverse the decree “and dismiss the suit with costs 
throughout, | f 
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IN THE HIGH COURT OF JUDICATURH AT MADRAS. 
Present :-~Mr. H. H. Shephard, Officiating Chief Justice. 


Baluswamy ... ves wet Appellant * . (Petitioner > 
i ; si i ; Plaintif) 

` ga v s l 
Lakshmanar and others... ib Respondents. 


Civil Procedure Code Ss. 244 and 818—Decree-holder auction-purchaser—Agreement Baluswamy 
between auction-purchaser and judgment-debtot not” to take possession of property— v. 
Question arising in execution of decr Be. Lakshmanan, 


Where a decree-holder himeelf Paki the judgment- „debtor 8 property 
in execution, -and after such purchase enters into an agreement with the judgment- 
debtor not to take possesion of the property for consideration received :— 


Held that in an application by such auction: -purchaser under S. 818 of the Civil 
Procedure Code, to be put in possession, the validity or otherwise of the „agreement 
canbe enquired into and decided as a-matter arising in execution under S. 244, 
Civil Procedure Code. . à 


Muttia v. Appasami, I. L. B., 13 M., 504, followed. 


‘Civil miscellaneous second appeal frorù the order of the Distriot 

Court of Madura in C. M. A. No. 15 of 1896, reversing the order 

of the District Munsif of Madura in M. P. No. 81 of 1896 in O. 8. - 
No. 684 of 1890. 


‘Plaintiff obtained a NA decree against the defend- 
ants in O. S. No. 684 of 1890 in the District Munsif’s Court of 
Madura. In execution of it he became purchaser. In May, 1893, 
he entered into an agreement with the defendants not to take 
possession of property on payment of Rs. 1,100. In spite of this 

agreement he applied, under S. 818, Civil Procedure Code, for 
removal of obstruction and to be putin possession. The defend- 
ants seb up the agreement and pleaded payment: under it. - Tho 
Munsif found that the discharge pleaded was not true and ordered 
delivery. On appeal, the District Judge found that money had 
been paid. under the agreement in question and ordered the deli- 
very to be seb aside, The plaintiff then preferred this second 
appeal and contended that the defendants’ only remedy was a suit 
to enforce the alleged agreement and that an executing Court had 
no power to enter into such matters. 

# A. A, AsO, No. 20 of 1897. ... 16th August.1898. 
2 : 4 
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“Baluswamy <-I, Rangachariar for appellants. : 
v. i f 
Lakshmanan. S. Gopiilasanit Aiyangar for respondents. . re 


<The Court déliveréd the following |, 


JUDGMENT :—I am asked to say that a EA who was 
also decree-holder may, in defiance of his own agreement, insist on 
an order under S. 818, Itis clear to my mind that the Judge | 
intended to find that there was‘an agreement between the parties and 

~- . -7 1 that under it Rs, 1,100 had been received by the purchaser. The 
°. . . case cited (Muttia v. Appasami, I. L. Ri, 18 M., 504) is an authority 
against the purchaser, for it shows that an n agreoment like the 

“present 3 may bind him. 2 


I dismiss the. appeal with costs., 


IN THE. HIGH COURT-OF JUDICATURE AT MADRAS. 
Present :—Mr. H. H. i sca Officiating Chief Justice. 


Changa Ram... ste As glee < ; Petitioner * (Plaintipy 
Pin nck Be AE , ae & v. e si 
Naraysni Ammal and others . a 7 ieont (Defendants). 


Ohanga Ram __ 8, 815, Civil Procedure Code—Right of auction-purchaser to recover purchase-money 
v in a suit—Previous application in execution to recover purchase- money—Suit not 
Narayani Warred unless ‘previous application makes matter res judicata. 


Ammal. 7 -An auction‘purchaser whose sale has been set aside may recover his purchase- 


money ina regnlar suit, although he might have, previous to the suit, ineffectually 
made an application under S. 315, Civil Procedure Code, provided that the matter 
has not beon, decided in that prior application, 


S (Munna Singh v. Gajadhar Singh, I. L. R., 5 A. 582, referred to—vide Sundara 
Gopalan. v. Venkatavarada Aiyangar, Ib, 17 M., 228.) 


Petition praying the High Court to revise ‘the cies of the 
Rxboncinety ane s Court of Calicutin S.C. Suit No, 185 of 1897, 


The facts necessary for the purposes of this report appear 
sufficiently from the judgment of the Court. 


VAR yru Nambiar for petitioner. 


+ 


` P. R. Sundara Asyar aa T. M. Appu Nedungads T yespon 
dents. 





* 0, R. P., No, 411 of 1897, =.: 18th August 1898, . 


À 
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The Court delivered the following 


JUDGMENT :—The point'whick I took time to consider was, 
whether an auction-purchaser having ineffectually made an, appli- 
cation under S. 315 of the Civil Procedure Code, may afterwards 
bring a suit to recover the purchase-money. It appears that.the 
application for repayment of the purchase-money made after the 
sale of the property was set aside was dismissed_on the ground 
of limitation. It‘is said that it was wrongly dismissed, but: the 
point is not material, because it is not suggested that the: present 
suit is barred by the law of limitation. 4 


Chan ga Ram 


N: aa ani 
Amma, | 


I was inclined to thiak that the plaintiff E elected to pro- sihi 
ceed by application could not subsequently have recourse to a regular l 


suit, and Stuart, O.J., in the case cited (Munna Singh- v.Gajadhar 
Singh, I. L. R., 5 A. 582) seemed to have entertained that opinion: 
It certainly is not convenient that a purchaser should be at liberty 
to vex the judgment- -creditor by adopting, first, one of the remedies, 
and then, the other. Ina case, however, like the present i in which 
the claim has not become res judicata in the first proceeding, I do 
not see on what principle the purchaser can be prevented from 
instituting , another proceeding. Here ‘the application - led to 
nothing ; ; there was no decision of any question” arising in the suit. 
It may have been open to question whether, since the right to 
recover the purchase-money is a creature of the Code, any remedy 
‘other than that indicated in the Code was intended to be available 
to the purchaser, : 


` It has been decided that a suit is maintainable, and this being 
so, I do not think the right to sue can be affected by the circum- 
stance that a prior application has been made, unless in that appli- 
cation the matter has been made res judicata. 


I think the decree of the Subordinate J Ga sine ibe ‘fevered, 
and he must be directed to decide what sum is recoverable and 
from which of the defendants and to pass a decree accordingly. 


I give the petitioner costs of this application. - Other costs, the 
Saban ae J odpe will deal with. J 





Mayandi 
Chetti 


“Vv. 
Mrs, Oliver. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


<. Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 
Moore. 


Mayandi Chetti see tee. Soun 4 (Peni 
Mrs. Oliver, and others .;. ... Respondents (Defendants). 


Indian Evidence Act,-8s. 91, 92, proviso 4—“ Oral agreement”, meaning of— 
Agreement in writing registered, variation of. 


The expression ‘ oral agreement “i in S. 92 of the Indian Evidence Actis intended 
tocover all unwritten agreements, whether come to by word of mouth or implied by 
conduct or otherwise. 


The defendant had taken a lease of certain lands belonging to plaintiff under a 
registered instrument of 1878, which prescribed an annual rent of Rs. 106. This | 
rent was being paid till 1886, and from that time till the institution of the snit.in 
1895, only Rs. 60 were paid and accepted as the rent payable per annum. Ina suit 
by plaintiff for rent according to the rate prescribed in the registered instrument : 


Held : that any variation of it by subsequent conduct cannot be proved and that 
the plaintiff was entitled to the relief claimed. 

Second appeal from the decree. of the Subordinate J udge’s 
Court of Tanjore in A. S. No. 565 of 1896, affirming the decree 
of the Court of the District Munsif of Negapatam i in O. S. No. 445 
of 1895. 


The facts of the case appear sufficiently from the ee 
of the Court. 
V. O. Desikachariar for P. R, Sundara Da for appellant, 


-V. Krisbmaswami Atyar for respondent. 
The Court delivered the following 


JUDGMENT :—The lato, Mr. Oliver, whom the respondents 
(defendants) represent, took in 1878 a lease: of certain land vested 
in the temple’ represented by- the’ appellant (plaintiff) ` under 
Exhibit A 8 registered ‘instrument, the annual-rent reserved: there- 


cunder ‘heing Bs. 106-4-0; -In ‘1886 Mr. Oliver requested -the then 


trustee of the temple to agree to, a reduction of the rent to Rs. 50 
per annum. “The trustee agreed accordingly, but the agreement 
was not reduced to writing. From that time up to the institution of 








- @ A. A, No, 091 of 1897. ao 9th August 1898. 
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this suit in 1895, Rs. 50 only were paid and accepted as the rent | Mayandi ` 
payable per annum. The lower Courts in effect held. that the . £ nerti 
respondents were not precluded by proviso 4 to section 92 of the Mrs. Oliver. 
` Evidence Act, from proving the agreement to modify the terms of 

the registered lease in so far as the amount of rent was concerned. 

‘In supporting the decision’ of the lower Courts, the learned vakil 

for the respondents contended, if we understood him correctly, that 

in cases like the present though no express oral agreement rescinding . 
. or modifying the terms of a written instrument could be proved, yet 

that an agreement to ‘be inipliéd from the acts and conduct of the 

‘parties could be proved and apart from the express agreement of 

1886 between Mr. Oliver and the then trustee an agreement to take 

rent at only Rs. 50 might aud ought to be inferred from the accept- 

ance of rent at that rate for a period of about 10 years, the decree of. 

the lower Courts should be upheld. But we are unable to concur 

in the view that an unwritten agreement implied from the acts of 

the parties is not an oral agreement within the meaning of the 

proviso since we are of opinion that the word “oral” therein is 

used in the sense of not committed to writing; and therefore the 

words ‘oral agreement’ cover all unwritten agreements, whether’ 

come to by word of mouth or otherwise. . 


` The decree of the lower Courts must, therefore, be modified by 

allowing the plaintiff’s claim according to the rate due under the 

_ registered lease (Exhibit A). In the circumstances of the case, we 
direct the partias to bear their own costs- ‘throughout, 


IN THE HIGH COURT OF J UDICATURE AT MADRAS. 
Present: :—Mr. H. H. Shephard, Officiating Chief. Justice. 
Muruga Pillai =... | ga Appellant”: (Defendant) ` Ki 
KH l e eee oe: eS 
Subrahmania Aiyar me Respondent (Pldintiff)- - 
Civil Procedure Code, 8, 18—J oinder of causes .of action : closely. conneated—-Settle- Muruga Pill 


ment of accounts, suit on—Suit on přo- -note given ‘on settlement of account. da Ue 


Sabrabmani 


The plaintiff first sued on apro- -note ‘executed i to him by the defendant for "money Aiyar, 


dus on a settlement of accounts and alleged that the pro: mote was contained in the 
plaintiff's account book stamped and signed by ‘the defendant. The defendant 
: a Mone = aye ; 2 

t. © AA, Q No. 16. of. 1898... z ee tls, Teh August 19984. . >. 
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Mituga Pillai denied execution and the suit was dismissed on the sand that tle plaintif failed 
to prove the genuineness of the pro-note. The plaintiff then sued the defendant on 
5 abrahmania the settlement of accounts. 


Held :—That the second suit was barred by S. 13 of the Civil Procedure Code. 
Arunachalam Chetty v. Meyyappa Chetty, I. L. R., 21, M:, 91, followed. 


Appeal from the remand order of the Subordinate Judges’ 

Court of Tanjore in A. S. No. 884 of 1897, presented against the 

_ decree of the Court of the District Munsif of Mayavaram in O. S. 
No. 196 of 1895. 


This was a sūit to tecover.from the defendant Rs. 659-8-0; being 
the principal and interest due on the settlemeat of accounts signed 
by the defendant on the 22nd November. 1892 and Rs, 563-18-0 
principal and interest due on an account running froni the 24th 
November 1892 to 4th March 1898 as-per day book and ledger 
kept in plaintiff’s shop. The-plaintiff had previously sued the 
defendant for the same accounts alleging that on his settlement of 
accounts on the 4th March 18938, a balance of Rs. 1,000 was 
found due to the plaintiff and that the defendant had acknowledged 
and promised to pay the same with-interest at 24 per cent. per 
jnensem.. This acknowledgment was in the plaintiffs ledger and 
was stamped and purported to be signed by the defendant. As 
there-was a promise to pay,,the plaintiff had sued on the acknow- 
ledgment as-if it were a pro-note. In that suit the defendant 
denied the execution of the pro-note as well as tho settlement of 
accounts, and the suit was dismissed on the ground that the plain- 
tiff had failed the prove the execution of the pro-note set up, though 
the settlements of accounts of the 22nd November 1892 and the 
subsequent dealings up to the 4th March of 1893 were all-found to 
betrue. The plaintiff then brought the present suit on the accounts, 
The Munsif dismissed the suit as barred by S. 18, Civil Procedure 
Code. Thé Sub-Judge on appeal reversed the Munsif’s judgment 
and remanded the case for disposal on the merits. The plaintiff 
then preferred: this second appeal; l 


. P. S. Sivaswami Aiyar for appellant. 
V. Krishnaswami Aiyar for respondent. 
_ The Court delivered the following 


JUDGMENT ;—I think the Judge is wrong. The two elaine 
the one on the note, the other on the settlement of accounts, -are so 
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closely connected that I do not think it can possibly be said that Morunga Pillai 
the plaintiff ought motto have joined the two claims. He might Subrahmanie 
have joined them and T think he ought to have done so. The evi- - Aiyar - 
dence in support of the two claims would be in great part the same, 

In both cases, proof of entries in the books would be necessary, 

Having regard to the terms of 8. 18, Civil Procedure Code, as 

construed by the Privy Council and in this Court, Arunachalam 

Chetty v. Meyyappa Chetty, I. L. R., 21 M, 91, I think the suit was 

rightly dismissed. 5 : 


The order of remand is set aside with all costs, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present:—Mr. Justice Subrahmania Aiyar and Mr. Justice 
Benson. 


Narayanamma and others soa Appellants (2, 8 and 4 
v l petitioners 
o. v. = 
Ramayya Chetti ‘ae ... Respondent (counter- 
petitioner). 
Civil Procedure Code, S. 258—kiability of person ‘becoming liable, pending suit— Naraya- 
Decree not executable against surety. namma 


v. 
Where, pending a suit, a person executes a security-bond to the Court under Ramayya 


which he guarantees the production by the defendant in the suit of certain debt- Chetti, 
bonda whenever called npon to produce them and agrees on failure thereof either 
himself to produce them or pay their value :— 


Held : that the security bond thus executed does not fall under S. 258, C. P. C., 
and thata decree pissed in favour of the plaintiff in the suit cannot be executed 
against such a surety under that section. 

Appeal from the order of the District Court of Cuddapah in 
C. M: P. No. 317 of 1897. i i : 


Plaintiff brought O. S. 60 of 1888 in the District Court of 
Cuddapah for partition. Pending the suit he applied-for and got an 
order for an injunction to restrain the defendant from alienating 
certain properties and for an order to produce the debt-bonds and 
family accounts. The defendant produced the bonds in obedience ` 


A, A. 0. 173 of 97.. f 28rd August 1898. 


Naraya- 
namma 
— V, 
Ramayya 
Chetti. 
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to the order but they were returned to her on Ramayya binding 
himself by his security-bond of the 21st December 1888 to produce 
the bonds in case.the defendant failed to produce them or pay the 
amount for which the bonds-stood. The bond ran as follows. 


“Whereas the Court has returned back into the possession of 
Penupur Nagamma, defendant in this suit, the bond of the aggregate 
value of Rs. 7,290-1-0 produced by the said Nagamma in Court on the 
20th instant, in pursuance of the Court’s order in M. P. No. 290 of 1888 
on the file of this Court, I hereby bind myself to produce either those 
bonds or the-value of those bonds in case this defendant Nagamma 
fails to produce them on the service of a notice by the Court. More- 
over, if this defendant Nagamma and the debtors should in the mean- 


. time settle the accounts in the Office and return any of the documents, . 


out of these documents, I bind -myself to produce in Court also the 
amount received by Nagamma, upon such settlement.” 


Plaintiff got a decree in the suit and, on the datan dhah dying 


“ before it can be executed against her, he applied’ for-the execution 


of hig decree against Ramayya under S. 253,C,P.C. The District 
Judge dismissed the application on the ground that S. 253 had no 
application to the case. The plaintiff then preferred this appeal to 


the High Court. 


, 


P..R. Sundara Aiyar for appellant, - 
K. Brown for respondent. 
The Court delivered the following :— 


JUDGMENT :—The wording of the bond does not in terms 
make the surety liable for the performance of the decree so as to 
bring the case clearly within the „provision of 5. 258, O. P.C. It 
is, however, contended-for the appellant that S. 258 is applicable to 
all cases in which it may reasonably be inferred that the real 
intention was that the surety should satisfy the decree, notwith- 
standing that the bond does not expressly bind the surety to do B0. 
As illustrations of such a liability cases of security taken under 


. Ss. 479 and 485, C. P. C., but in which the bonds‘failed: to charge 
expressly the liability of the surety in the terms of the Code were 


referred to. In such cases, no doubt, the circumstances under 
which the security was given~and the manifest object of taking 
the security a be properly considered. But the security in 
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the present case was not taken under any of these provisions of the Neraya. 
Code and we are not in a position to ‘say that the direct object of TAMA 
the Court was to provide for the satisfaction of the decree. Under ays 
the terms of the bond, it was open to the Court to call upon the 

surety to perform his undertaking before any decreé was passed 

and irrespective of any decree that was about to be passed. We 

agree with the District Judge that the case does not fall within the 

purview of S. 253, and the liability of the surety cannot be enforced 

in execution. 


We dismiss the appeal with costs. | - 


——~ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 
“Benson, 


‘Paramasiva Goundan sti .. Appellant * .(Plaintif’) 


Kandappa Goundan andanother _... Respondents (Defendants). 


Landlord and tenant—Ront Recovery Act—Exchange of puttah and muchilika, not Paramasiva 
necessarily the cause of action—Limitation—Onus of proof on plaintiff to show that tho Goundan 


plaint is within time—Practice—Second appeal, evidence not allowed in. ; ; x a 
The exchange of puttah and muchilika between a landlord and his tenant is not Gouden, 
the origin of the right of the landlord to demand his rent. It is a condition imposed 

by law as a necessary preliminary before the filing of a suit for rent, The cause of 

action for rent accrues to the landlord when the rent becomes payable according to 

contract or usage. ` 


“ Where a landlord sues for rent and the defendants plead limitation, the landlord 
must prove that the suit was brought .within the time allowed by law; and if the 
landlord fails.to adduce such proof in the first Court, he ought not to be allowed to 
remedy the defect in second appeal. 


Second appeal from the decree of the District Court of Salem, 
in A. S. No>24 of 1896, affirming the decree of the Court of the 
District Munsif of Namakal ia O. S. No. 887 of 1895. 


The plaintiff, the landlord, sued the défendants, his tenants, for . 
arrears of rent due for fasli 1801. The suit was filed on the Ist of- 
July 1895. The defendant pleaded limitation, and the Munsif 
held that the cause of action arose on. the 30th June 1892 , the last 





*§. A. No. 1091 of 1897. - ` 30th August 1698, 
° B 


Paramagiva 
Goundan 


v. 
Kandappa 
Goundan, 


202 „THE MADRAS LAW JOURNAL REPORTS. [von VIN. 


day of fasli 1801 and that, consequently, the suit filed on the 1st July 


.1895, was beyond time by a day. The plaintiff then appealed to 


the District Court on the ground that the 80th. June 1895; the last 
day allowed by law was a Sunday and-that, consequently, the suit 
filed on the Ist, July, was within time. But the District Judge held 
that the starting point of limitation was the date of the tender of 
the puttah for the fasli in question and, as the putta had been 
tendered on the 21st June 1892, the suit was barred by limitation. 
The plaintiff then preferred this second appeal and contended 
before the High Court that the starting point of limitation was the 
last day of fasli 1301, when according to custom all the kists for 
fasli were payable and that the suit was, therefore, not barred by 
limitation. We NG A 

T. V. Seshagiri Aiyar. for appellant. 

R. Sadagopachariar for respondents. 


_ The Court delivered the following Be 

JUDGMENT :—The real question for decision is whether the 
suit for recovery of rent for fasli 1801 is barred. It is not correct 
to say that the landlord’s right to the rent accrues only after 
exchange of puttah and muchilika or tender of putta. The right 
of the landlord to the rent is a right existing prior to, and inde- 
pendent of, the written engagements prescribed by the Rent 
Recovery Act. The exchange of puttah and muchilika or tender 
of puttah is a condition imposed by. law as a necessary preliminary 
to the filing of a suit but does not affect the accrual of the cause 
of action for purposes of limitation in a suit like the present for . 
arrears of rent. (See Coburn v: Colledge, 1897, I. Q. B., 702). Such 
cause of action accrues when the rent becomes payable according 
to contract or usage. It was for the plaintiff to show that the rent 
became due within three years prior to the bringing of his suit, 
He has not attempted todo so. As the defendants pleaded limita- 
tion in their written statement, the plaintiff ought to have called 
evidence to prove the facts necessary to show that his suit was in 


- time. Having failed to do so, we cannot at this stage allow him 


to remedy the defect. 
We, therefore, dismiss the second appeal with costs. 








SS 


‘+ 
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-IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr, H. E. Shephard, Officiating Chief Justice, 


f Appellant * (2nd Defendant, 


Seshachalam Chetti- re Ms Counter-petitioner) 


LA 
Rajam Chetty ... S ‘4. Respondent (Petitioner). 
5. 280, Civil Procedure Code—Fraud of judgment-debtor preventing execution— Seshachalam 


Fraud, meaning of—Application for warrant of arrest, and application for attachment of Chetti 
immovable property different from each other. 4. 
J - f y ; Rajam 
In order to bring a case within the proviso to 8. 280, Civil Procedure Code, Chetty. 
it has to be proved—(1) that the judgment-debtor used stratagems designed to i 
prevent execution of the decree, and (2) that the execution ofthe decree was by 


such means prevented: 


It is not enough to prove fraud at some time a the 12 years. It must be 
proved that the non-execution of the decree was brought about by the fraud com- 
plained of. 


Assuming that an application made before the expiratioù of the 12 years period, 
may, notwithstanding 8. 280, O. P. C., be granted after the lapse of that period, 
still a decree-holder cannot, on account of the pending of a prior application for 
warrant of arrest, be allowed, after the lapse of the 12 years, to make another appli- 
cation for the attachment of immovable property, inasmuch aa the two applications 
are entirely different and distinct from each other, 


Appeal from the order of the District Court of Nellore, dated 
17th December 1897, passed on execution petition No. 7 of 1897. 


The fact of the case appear sufficiently from the judgment 
of the Court. 


T. V, Seshagirt Aiyar for appellant. 
Y. Krishnaswamt Aiyar for respondent.. 


The Court delivered the following 


JUDGMENT :-—This is an appeal against an order made in 
execution of a decrée, dated the 6th of January 1885. The petition, 
in pursuance of which the order is made, dated the 21st January — 
1597, alleges that a prior application for a warrant of arrest is still 
in force and asks for the attachment of certain immovable property. 
Lam clearly of opinion that such a petition on the face of it was 
defective and ought not to have been, entertained. Assuming that 


* A, A. O; No. 17 of 1898 - 28rd August 1898, 


` 
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Seshachalam an application made before the expiration of the 12 years period. 


Vv. 


Rajam — 
Chetty. 


may, notwithstanding the provision contained in S. 280 of the 
Civil Procedure Code, be granted after the lapse of 12 years ` 
from the date of the decree, I see no reason for holding thata 
decree-holder can, on account of the pending of a prior application, 


- be allowed, after the lapse of the 12 years, to make another appli- 


cation of a totally different sort, This is what the decree-holder. 
by his petition seeks to do, and accordingly I think his petition 
should have been dismissed. But a case for-avoiding the operation 
of Ñ. 230 of the Civil Procedure Code, not put forward as it should 
have been ‘in the petition, was insisted on in the Court below 
and has been made the ground for justifying the order against the ` 
judgment-debtor. The Judge in effect finds that the decree-holder 
was prevented by the fraud of the judgment-debtor from executing 
his decree. - Now in order to bring the case within the proviso to 
S. 280, two things have to be proved. It has to be proved that 
the judgment-debtor used stratagems designed to prevent the execu- 
tion of the decree, and that the execution of the decree was by 
such means prevented. As to the first point, there is a great want 
of precision in the judgment, and I asked the respondent’s vakil 
in vain to explain by reference to the evidence in what respects 
the Judgment-debtor had been guilty of fraud. The Judge says, 
that several adjournments were granted, and that for 12 years the 
judgment-debtor had very cleverly managed to put off payment of 
the’ debts. He finds that a journey to- the north, spoken of by 
the witnesses, was undertaken with the view to. elude arrest. In 
support of this the only evidence is that the process-servers were 
unable to find him. No attempt was made to prove that the debtor 
was aware of the threatened warrant when he left his house. The 
witnesses only: say they heard he had gone away, and it may well 
be that he did travel about as a broker. ‘But their evidence is of 


no importance, because it relates, as the J udge observes, to conduct 


after the 14th January, and what the respondent has to prove is 
fraudulent conduct before the 6th of January. 


There being no evidence of fraud, itis hardly necessary to 
discuss the second point, viz., whether by reason of the debtor’s 
conduct the execution of the decree has been prevented, 

It is obviously not enough to prove fraud at some time during’ 
the 12 years period, because it is quite consistent with such fraud 
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. that the decree-holder may at a later period have had full facility for 

executing kis decree. It must be proved that the non-execution of 
` the decree was brought about by the fraud complained of. In the 
` present case the evidence, suchas there is, goes to show that it was 
as much the decree-holder’s as the ‘debtor’s fault that no property 
was: realized. Apparently, there was property which could be 
attached, and the attachment of which was in no way impeded by 
the debtor. The Judge does not find that execution of the decree 
was, in fact, prevented, and no evidence was indicated which could 
have led him to such a finding. 


‘+ I think the respondent on whom the burden of proof lay has 
failed to prove the case which, as I have meritioned, he now alleged 
in his petition, and, therefore, I must reverse the order with all costs. 








IN, THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar and-Mr. Justice 


Benson. 
Venkata Narayana Reddi ... Appellant * (Appellant) 
Papayya can vik ... Respondent: (Respondent). 


Mortgagor and morigageo—Foreclosure decree—Extension of time for.payment after 
the time mentioned i in the decree—Order absolute necessary—Transfer of Property Aot, 
Ss. 86, 87. 


Where a mortgagee obtains a decree for foreclosure, it is imperative on his part 
to apply for and obtain a second order or order absolute for foreclosure before he can 
take possession of the mortgagéd property so as to enable the mortgagor to pay the 
mortgage amcunt before the property is absolutely foreclosed or obtain an extension 
of time for such payment on good cause being shown, -And where a mortgagee 
obtains such an order absolute without notice to the mortgagor the latter may apply 
to set aside the es parte order and recover possession of the property after paying 
the decree amount or ask for an extension of time for such payment. ; 


Civil miscellaneous second appeal from the order of the 
District ‘Court of Cuddapah in 0. M. A. No. 381 of 1895, affirming 
the order.of the District aaa of Prodattur in C. M. P. No. 758 
of 1895. 


A, A, A, O. No. 100 of 1897, i : 23rd August 1868, 


Seshachalam 
Chetti 
v. 
Rajam 
Chetty. 


Venkata 
Narayana 
Reddi 
v, 
Papayya: 


Venkata 
Narayana 
eadi 
Papayya: 
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The plaintiff had obtained a decree for foreclosure against . 
the defendant, the concluding portion of which was as follows “in 
default of the’defendant paying into Court or to the plaintiff such 
principal, interest and costs as aforesaid by the time aforesaid, this | 
Court doth further order and decree that the plaintiff be entitled to 


recover the mortgaged property as absolutely sold for the decree | l 


amount.” The decree amount was not paid within the time fixed 
in the decree and the mortgagee thereon applied for delivery of 
possession under S. 235, Civil Procedure Code. As the decree was 
not more than a year old the Court without issuing notice to the 
defendant ordered delivery to plaintiff and he was accordingly put 
in possession. The defendant then applied under 9. 244, C. P. Č., 
to set aside the ex parte delivery made to the plaintiff and for an 
extension of time to pay the decree amount. The District Munsif 
granted 2 days’ further time within which the defendant paid the 
money and had the property restored to him. ‘he plaintiff ap- 
pealed to the District Court from the order of the Munsif granting 
extension of time for payment and the District Judge confirmed 
the order of the Munsif, The plaintiff then preferred this second 
appeal to the High Court. | : 


P. R. Sundara Atyar for appellant. 
T: Fthiraja Mudaliar for respondent. 


The Court delivered the following --- 

JUDGMENT :—In a case like this a:second order or order 
absolute, on application by the mortgagee was imperative under the 
Transfer of Property Act to enable the plaintiff to obtain possession 
of the property. On such an application being made by the mort- 


_ gageo, thie mortgagor (defendant) is entitled under the proviso to 


S. 87 of the Act to obtain an extension of time for payment of the 
money on showing good cause. We cannot agree with the appel- 
lant’s contention before us that the mortgagor cannot apply for such 
extension after the expiry of the time fixed for payment in the first 
order inasmuch as the mortgagee himself could apply for an order 


i absolute only after the expiry of such time. Itis next contended 


by the appellant that even ifthe mortgagor could ask for an extension 
after the expiry of the time fixed for payment in the first order, he 
could not do so after the passing of the final or der, and that such 
final order was.in fact passed i in the present case. That order was, 
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„however, passed without notice to the mortgagor (defendant) who, 


therefore, had no opportunity of availing himself of the provision. 


made for his benefit in the latter part of S. 87, by showing cause 
and obtaining an extension of time before the final order. was 
passed and we think that as the-mortgagor, as soon as he became 
aware of the ex parte order, applied to have it set aside and the 
order was thereupon set aside, it was competent to the Court to 
extend the time for payment. 4 


| The order of the District Judge was therefore right, and wo 
dismiss ‘this appeal with costs. : 








IN THE HIGH COURT OF JUDICATURE AT cCMADRAS. 


Present:—Mr. Justice Subrahmania Aiyar and Mr. Justice 
Moore, l 


Mrs. J. Foulkes led is sis Appellant *( Defendant) 


'.Muthusami Goundan ,., he an Respondent (Plaintif). 


Landlord and tenant—Pattah fixing rent  saswathamai’’ perpetually—Construction 
of Statute Retrospective effect, when to be given to statute. 

A mittadar gave a pattah to his tenant having a heritable interest in his hold- 
ing, in the year, 1841. The pattah fixed the cowle at Rs. 40 a year and provided 
that “this sum of Rs. 40 yon shall pay perpetually (sdswathamdt) every year as por 
kist in the mittah cutchery and obtain receipt.” 


Held: that the word “ sáswathamái” meant perpetually and tLat the -pattah 


fixed the assessment permanently and for ever. 


Venkata 
Narayana 
Reddi 


i v. 
Papayya. 


Mrs. 
Foulkes 
V, 
Mathusami 
Goundan. 


Held further that S. 11 ef the Rent Recovery Act had no application to it 


as the Act itself was passed long after the pattah came into existence and cannot 
be held to have any retrospective operation in the absence of an express provision 
in it to that effecte 


Rajaram v. Narasinga, I. L. R., 15 M., 199, 
Tulshi Pershad Singh v. Ram Narain Singh, Ib., 12 


„Young v. Adams (1898 App. 0. 476), referred to. 


O; 115, $ distinguished. 


Second appeal from the decree of the Subordinate Judze’s 
Court of Bellary and Salem in A, S. No. 91 of 1895, reversing the 
decree of the Court of the District Munsif of Salom in O, 8. 
No. 790 of 1893. | g 


#9, A. No. 1060 of 1897, ->+ 88rd August 1898, 





Mrs. 
Foulkes 
Mw - 
Muthusamj 
Goundan. 
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The facts of the case appear sufficiently from the judgment of, 
Subrahmania Aiyar, J. ; . 

C. R. Pattabhirama Aiyar for appellant. 

R. Subrahmania Aiyar for respondent. 

The Court delivered the following l 


~ JUDGMENT :—Subrahmania Aiyar, J. —The first question for 
determination is whether under Exhibit A, the pattah, dated the 16th 


. November 1841, granted by the appellant’s father, the late Mr. 


George Frederick Fischer, the then owner of the Salem Mittah, to” 
the late Narahari Iyen, a raiyat that held certain lands in the mittah j 


` which are now in the possession of the respondent claiming through 


Narahari Iyen’s son, Ramakrishnaièn, the annual assessment in 
respect of those lands, fixed at Rs. 40, instead of Rs. 108-0-5 pay- 


- able till that time, was fixed in perpetuity. After setting forth 


certain details, immaterial for our present purpose, the pattah con- 
cludes thus: “The remainder is Rs. 103-0-5. Cowle therefor is 
Rs. 40; this sum of forty rupees. you shall pay perpetually (séswa- , 
thamái is the vernacular word) every year as per kist in the Mittah , 
cutchery and obtain receipt.” The learned Vakil for the ‘appellant, 
in support of his argument that the pattah should not be construed 
as fixing the assessment at Rs. 40 for ever, relied .on Rajaram v. 
Narasinga, I. L. R., 15 M., 109, where the meaning of the word 
‘ sáswatham, the adverbial form of which occurs in Exhibit A, had 
to be considered and where Parker and Shephard, JJ. held that no 


- hereditary estate was granted under the instrument then in question, 


though it contained as qualifying the term Izárá the words “ káyam 
séswatham”—words which, in the opinion of the learned Judges, 


‘were not distinguishable from the similar expression in vogue in 


` the North of India, viz., ‘ Istemarart Mukarari’ which was treated 


by the Judicial Committee in Tulshi Pershad Singh v. Ram Narain 


‘Singh (I. L. R., 12 C., 117) as not conveying per se a hereditary 


estate. I do not, however, think that Parker and Shephard, JJ., 

intended to lay down a rule, as to the meaning of the word “¢ sás- ` 
watham’ and its derivatives, to be applied in all cases. The deci- ` 
sion:must be taken with.reference to the facts there. And the 
conduct of the parties, noticed in the concluding part of the judg- 
ment of Parker, J., would seem to have rendered almost inevitable 
the conclusion that the estate in that case was not hereditary. Tt 
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is also necessary to point out that in considering the applicability 
of the aboye Privy Council decision to cases like the present, we 
ought not to overlook the important fact that the phrase “Istemarart 


Mukarari”, though lexicographically importing perpetuity, has, as- 


stated by their Lordships themselves in the case referred to, acquired 
a restricted customary meaning in that part of the country (I. L. R., 

12 C., at pp. 129 and 180) ; whereas the word, sdswathamai-”, with 
which we are now concerned, has acquired no such secondary signifi- 
cation here. . It is quite true, as urged for the appellant, that when 


land or even an interest in the land is intended to be transferred 


hereditarily, it is usual to indicate the intention by the use of the 


words“ from son to grandson ”, “ from generation to generation”, 


or the like. In the present instance, however, there was no transfer 


of land or an interest in land, but only an agreement as to the rate’ 


at which assessment was to be paid in respect of lands, in which 
the party bound to pay the assessment admittedly already possessed 
a heritable estate. In such an agreement, words, usually employed 
in grants intended to convey an estate of inheritance, would not be 
used, but the more appropriate term “ saswathamdi” found; in 
Exhibit A, or ‘ac@Qnarenpés’ or other similar phrase would be 
employed to show that the arrangement was intended to be per- 
petual. And as there is nothing iti the language of the rest of the 
document to warrant a different construction, we must give to the 
word-in question its natural and ordinary meaning and hold that 
the pattah fixes the assessment at Rs. 40 permanently and for- ever, 
and that the respondent’s right under Exhibit A to object to the 
appellant claiming more than Rs. 44 is not affected in any way by 
Exhibit I, inasmuch as the latter document is not shown to have 


"been executed under circumstances which make it binding upon 


Ramakrishnaien, who was then a minor. 


It was next urged on behalf of the appellant that as the rf 
so fixed was less than what was payable. upon the lands till the date 
of the pattah, and also less than that payable upon neighbouring 


lands of similar quality and description, and as such reduction in’ 
the assessment was not granted -for.any of the special purposes 


mentioned in the second proviso to section 11 of the Rent Recovery 

Act, VIII of 1865, the pattah should, as against the appellant as 

the late Mr. Fischer’s successor and the present proprietor of the 

mittah, be held to be invalid under that” proviso. But this conten- 
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tion is obviously unsustainable for the simple reason that the pattah 
had been executed long before the proviso relied on was enacted. 
It is scarcely necessary to observe that a Statute ought not be con- 


-gtrued retrospectively, unless in the words of Erle, C.J., quoted with 


approval very recently by the Judicial Committee in Young v. Adams 
(1898, Appeal Cases at p. 476), “ the intention of the Legislature 
that it should be so construed is expressed in plain and unambiguous 
language, because it manifestly shocks one’s sense of justice that an 
act legal at the time of doing it should be made unlawful by some 
new enactment.” And itis hardly necessary to add that there is 
absolutely nothing in the Rent Recovery Act to show that retro- 
spective operation was intended to be given to the proviso in ques- 
‘tion. I would therefore dismiss the second appeal with costs. 


Moore, J.—I concur. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(FULL BENCH.) 


‘Present :—Mr: H. H. Shephard, Officiating Chief Justice, 
Mr. Justice Davies and Mr. Justice Moore. 


£ Sf Appellants in S. A. No. 748 
Manicka Gramany and another- ... { (Gnd and rå Plaintif) 


VU. 


Ramachandra Aiyar Respondent (Defendant). 


Rent Recovery Act, Sections 10, 12, 33, 41, 44, 69, 76, Ejectment order by Collector— 
Appeal—Suit to set aside order of ejectment, non-sustainability of. 


By the Full Bench Mr. Davies, J., dissenting :— Where a Collector passes a judg- 
ment against 8 tenant under 8.10 of the Rent Recovery Act and, subsequently, 
under the latter part of the same section passes an order of ejectment on proof of the 
tenant’s failure to obey the judgment, the tenant cannot question the validity of 
that order in a separate suit in a Civil Court. 


Per Officiating Chief Justice and Moore,’ J. Obiter:—An order of ejectment 


passed by a Collector under the latter part of S.10 is appealable to the District 
Judge. : 4 








* S, A, No. 748 of 1897. 20th July 1898. 
z ! : 
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(Per Davies, J.) An order of ejectment passed by a Collector under the latter 


part of section 10 is nota judgment and not appealable. A separate suit to set 


aside such an order does lie in a Civil Court. 


Second napas from the decrees of the District Court of 


Chingleput i in A. S. No. 355 of 1896, presented against the decrees 


of the Court of the District Munsif of Chingleput in O. S. No. 82 


of 1895, respectively. 


‘his second appeal and the memoranda of objections coming 
on for hearing on Thursday, the 9th day of December 1897, before 
their Lordships the Chief Justice and Mr. Justice es ka their 
Lordships made the following 


- ORDER OF REFERENCE TO THE FULL BENCH. 


The question is one of some importance and difficulty. There 
are, on the one hand, cases to the effect that an order under section 
10 of the Rent Recovery Act is not appealable. On the other hand, 
there is the decision in I. L. R., 9, M. 39, to the onggi that a 
suit will not lie. 


We refer to the Full Bench the following question, viz. :— 
Whether the plaintiff who has been ejected in pursuance of an 


order passed under section 10 can maintain a suit to question the. 


legality of that order? , 
C. Krishnan for appellants. 
P. R. Sundara Aiyur for respondent. 
The Court expressed the following 
OPINIONS :—The O ficiating Chief Justice :—The question we 


have to decide is whether atenant, against whom a judgment has - 


been properly passed by the Collector under S. 10 of the Rent 


Manicka 
Gramuny 
wm 
Rama- 
chandra 
Aiyar. 


Recovery Act, can in a separate suit in a Civil Court call in question _ . 


the order of ejectment which under the same section the Collector 
has passed on proof of the tenant’s failure to obey the judgment? 


In the case Ragava v. Rajagopal, reported in I.L.R., 9 M., it was 
decided by a Divisional Bench that such a suit would not lie. Doubt 
has been thrown on that decision in recent cases, and we have accord- 
ingly to consider whether the decision was right. S. 10 of the Rent 


Recovery Act gives the Collector jurisdiction to decide with regard 
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Manicka to the propriety of any puttah which the tenant to whom it has been < 

pce tendered has refused to accept. ‘lhe Collector has to say whether 

ae the puttah tendered was a proper ‘one and if he holds -that it was 

. Aiyar, mot, he has to decide in what respects it should be modified. By way 

i of giving effect to the judgment of the Collector the section further ' 
empowers him on proof of default by the tenant to pass an order 
for ejecting him. It has been hold with regard to this section that 
the jurisdiction exercised by the Collector under it can likewise be 
exercised by a Civil Court, except that it is not competent to the 
latter to amend the puttah tendered and direct the acceptance of 
the puttah so amended (Ramayyar y. Vedachalla, I. L. R., 14 M., 
441). It has also been held that the judgment given by the Collector 
under the section with reference to the puttah of one fasli does 
not conclude the parties when ina Civil Court a dispute arises bet- 

`. ween’ them as to the puttah for another fasli (Ramayyar v. Tirtasami, 

I, L. R., 7 M., 61). The contention of the plaintiff in the present 
case is not supported, by either of these decisions, becauso here. 
what the’ plaintiff desires is ‘to undo the act which an official, 
properly empowered in that behalf, has caused to be done to his 
prejudice, 


-The Legislature kasihe aubhorised the Collector to give a 
judgment and to give effect to that. jadgment i in a certain way, we 
are asked to say that a Civil Court may set aside the Collector’s 
s orderi in “execution and deprive thè landlord of the practical result 

-ofthe Judgment i in his favour. This appears to me a strange pro- 

position, Itis not suggested that the judgment itself can; so far ` 
as the particular fasli is concerned, be questioned in the suit which, 
if no summary suit had been brought, might have been instituted 
in a Civil Court. Against the judgment of the Collector, there is 
clearly a right of appeal to the District Court under S. 69 of 
the Act. But it is argued that, as no such right of appeal is given 
against the Collector’s order of ejectment, it must be intended that 
this order should be examinable in a Civil Court. Itis by no means 
‘clear to my mind that the judgment mentioned in S, 69 does 
not-include the order mentioned in S. 10. It would seem from. ` 
other sections of the Act that the word is not used in the limited 
‘sense which in recent times it has come to bear. But however this 
may be, I think we should be defeating the object of the Legisla- 
ture if-we held that the tenant affected by an order passed under 
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S, 10 could obtain the reversal of that order ‘in a Civil Court.’ 


Ii that had been the-intention of the Legislature, one, would have 
expected special provision to be made for it as there is in S. 
32 and 44 of the Act. The language used in S. 76is somewhat 
ambiguous; but Lam strongly inclined to-think that section indi- 
cates the intention of the Legislature to make the judgment and 
order of the Collector final except in the cases specially provided 
for. 


For these reasons, I think the decision in Ragava v. Rajagopal, 
I. L. R., 9 M., ought to be followed. In my opinion, it is not incon- 
sistent with Ramayyar v. Tirtasami, I. L. R., 7 M., 61. 


The facts in the more recent case Gangaraju v. Kondireddisami, 
I. L R., 17 M., 106, are materially different from those of the pre- 
sent case, for the plaintiff claimed there to be owner and did not 
admit that he had ever held as tenant of the defendant by whom 
he had been ejected. There was, therefore, a question of title 
raised in the Civil suit, whereas here there is no such question. 
For these reasons, I answer the question in the negative. _ 


Davies, J.:—The question referred to us is whether a plaintiff 


who has been ejected in pursuance of an order passed. under S. 
10 of the Rent Recovery. Act—Madras Act, VIII of 1865—can 
maintain a suit to question the legality of that order. I think the 
ruling in Gangaraju v. Kondereddiswami I. L. R., 17 M., 106, 
that such a suit does lie is correct and should be followed. A ‘suit 
for ejectment is one on title, and title can only be tried incidentally 


by the Revenue Courts as held in Ramayyar v. Tirtasami, at I. L. R. i 


7, M. 61, and approved of in Ganyaraju v. Kondireddiswami. 
It is pointed out by the learned Judges who tried the latter case 
‘that the above point was not observed by the Judges who tried 
Ragava v. Rajagopal (Kummarasamy v. Nallakunnu T. L. R., 9, M., 
39). Moreover, the fact is that, according to a uniform course of 
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decisions, no appeal lies against the summary order of ejectment . 


passed under S. 10. Appeais lie only when there has been an eject- 
ment by the Collector in a summary suit under the Act (see 5, 
M.H. ©. R. 293). ` It would seem to follow that a suit being the 
only remedy a suit should be allowed. It is contended that S. 
76 of the Act bars a suit; but the High Court has never yet read 
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_referred to us in the affirmative. 
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it in that light, or it could not have allowed the many suits that it» 
has allowed. The section reads that ‘in proceedings under this 
Act no judgment of a Collector, and no order passed by him after 
decree and relating to execution thereof, shall be open to revision 
otherwise than by appeal to the Zillah Court, except as allowed 
in S. 58’. From the reference to S. 58 which provides for revision 
of certain of his own orders by the Collectors, it seems to me 
clear that the prohibition against revision in the section applies only 
to revision by the Collector himself. If it had been intended that 
ho suit should lie against any judgment or order of the Coliector 
express words to that effect would have been enacted. 


Another reason that I would give for holding that a suit is” 
maintainable is that an order for ejectment passed under section 10 


“is, inmy opinion, an order passed by the Collector not in his judicial 


but in his executive-or ministerial capacity as the instrument or 
agent of the landholder. It is just in this way that the Collector 
acts in the other case where he issues an order of ejectment under 
S. 41, and also in several other instances mentioned in the Act. 
S. 12 confirms this view, as it treats the ejectment under 
S. 10 as well as that under,S. 42 as an ejectment made by 
the landholder. But it is not worth while to discuss the question 
further as the present Act is happily moribund and our ruling in 
the present case will not be required for future guidance. So far 
as the present case is concerned, I would answer the question 


Moore, J.:—The question referred to the Full Bench for decision 


“is the following :—“ Whether the plaintiff who has been ejected in 


pursuance of an order passed under S. 10 (Act VIII of 1865, 


. Madras) can maintain a suit to question the legality of that order”? 


The Madras cases referred to at the hearing are the following : 
—5, M. H. U. R. 293; Ramayyar V. Tirtasami, I. L. R., 7, M. 61; 
Ragava v. Rajagopal, Ib. 9, M. 39 ; Ramayyar v. Vedachatla, 1b. 14, 
M. 441 ; Gangaragu v. Kondireddiswamt, Ib. 17, M. 106; and Ran- 
gayya Appa Rau v. Ratnam, Tb. 20, M. 892. It does not appear to 
me to be necessary to refer to the cases from other Presidencies, to 


which allusion has been made, as it cannot be held that they - 


have any bearing on the question under consideration. 


2 
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° The decision in 5, M. H. C. R. 298 throws no light on the pre- 
sent case as it relates to certain proceedings taken by the Civil and 
Revenue Courts in connection with warrants issued under 8.41 
of Act VIII of 1865, Madras. The point decided in I. L. R. 7, M. 
61 was that a decision in a Revenue Court directing a tenant to 
accept a puttah for one fasli did not bar suit before a Civil Court in 
a subsequent year to determine if the rates mentioned in the puttah 
were proper.- This ruling does not affect the present case. The 
question at issue in I. L. R. 14, M. 441, was as to whether a 
Civil Court could entertain a suit to enforce acceptance of puttah 
and execution of muchilika, With this question we are not now 
concerned. What was held in I. L. R. 17, M. 106, was to the 
effect that a decision of a Revenue Court that a party was bound to 
accept a puttah for certain land was no bar to a suit subsequently 
brought by him in a Civil Court to declare that he was the actual 


owner of the land. ‘This is not the question now atissue. In I. L. ` 


eR. 20, M. 392, it appeared that ina suit before a Revenue Court 
it was decided that a puttah was a proper one and it was held that 
this decision did not render the question of the propriety of the 
puttah res judicata in a subsequent suit in a Civil Court. With this 
question we are not now concerned. f 


I.L. R. 9, M. 39, remains for consideration. There, the 
High Court decided that a Revenue Court having ordered a tenant 
to be ejected under S. 10 of Act VIII ;of 1865, on the ground 
that he had refused to accept a puttah, as directed by the Court, 
a suit would not lie in a Civil Court to set aside the order of the 
Revenue Court. This decision has never been overruled. I. L. R. 
17, M. 106, which ‘the District Munsif was of opinion overruled 
I. L. R. 9, M. 89, decides, as has already been pointed out, a com- 
pletely different question. It is clear that if the ruling in 9, M. 
is to be followed, the answer to the -question referred must be in 
the negative, although it should be pointed out that in that deci- 


sion Mr, Justice Parker observes that it may be that a suit would 
lie to set aside an ejectment irregularly: obtained and that in the’ 


present case the finding of the District Judge is that the proceedings 
in ejectment were most irregular., 


I am of opinion that the question referred must be NAK. in 
the negative, but for reasons different from those given in I. L. R., 
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9, M. 39. The order now under cosideration is an order of eject-* 
ment issued by a Revenue officer under the last clause of S. 10 


‘in execution of the decree in a judgment passed by him. S. 76 of 


the Act clearly provides that no order passed by a Collector 
after decree and-relating to execution thereof shall be open to re- 
vision otherwise, than by appeal to the Zillah (District) Court, ex- 
cept in a case which does not now arise. A good deal has been 
said ab the hearing as to the meaning of the word “revision” in 
this section. It appears to me that this word is here used in the 
widest possible sense and that the meaning of this sentence is that 
no ‘order of a Collector in execution was to be set asde or interfered 
with in any way except by an appeal tothe District J udge. There 


‘do not appear to me to be any grounds for supposing that by the 


‘word “revision ” here the Legislature meant “revision” as provided 


for in Chapter XLVI of Civil Procedure Code. 


` It has been stated here at.the hearing of this reference that if 


„has always been held that there.is no appeal from an order passed 
‘under the last clause of 8. “10. It is, however, admitted that 
‘there is no reported décision of the High Court to that effect. It 


is, in my opinion, clear that the Legislature intended that there 
should be such an appeal. I cannot possibly hold that the meaning 
of S. 76 is that an order of a Collector passed in execution 
of a docree of his Court cannot be set aside except by an appeal to 
the District Judge,-but that no such appeal i is to be entertained. No 
reference to this section is made by the J udges in I. L. R. 9, M. 89. 


The. view, therefore, that I take is that. an order of Collector 


ejecting a tenant under S. 10 is open to appeal to the District 


Judge, but that in view of the provisions of S. 76 of the Act it 


‘cannot be set aside otherwise, and I would, accordingly, answer this 


reférence in the negative. 


[The second appeal and the memoranda of objections were 


dismissed with costs. | 
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< closure or sale in the alternative is or could be made. -The Article Nilakanta 


applicable must, therefore, be 182: and under that, the suit-is - Rotho 
-undoubtedly barred. Pe Goes 


We = therefore, reverse the decree of the Court below and 
` dismiss the plaintiffs’ suit with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice . Subrahmania Aiyar and Mr. Justice 
Benson. 


Rajah of Venkatagiri aa ies a = Plaintif* 


Sheik Bade Saheb and another be ... Defendants. 
Landlord and tenant—Limitation Act, S. 19—Promise to pay in muchilika amounts Rajah of 


to acknowledgment. Venkatagiri 
JA ryotin a Zemindari bound under the Rént Recovery Act to exchange patta Sheik Bade 


and muchilika executed a muchilika to his landlord on the 25th June 1896 for the s abeh. 


fasli ending with the 30th June 1895. The muchilika contained a promise by the 
ryot to pay the rent due for the fasli in instalments on certain specified dates (viz., 
15th August 1894, 30th October 1894 and 30th January 1895) which had already, 
expired at the time of its execution. The rent was not paid and the landlord then 
filed a suit against the ryot on the 21st February 1698 for its recovery. 


Held :—That having regard to the fact that, except in very rare instances, these 
muchilikas are hot the source of the obligation to pay rent but only records of the 
terms and conditions of liability established by antecedent contracts or by long 
prevalent usage—the muchilika in question is to be construed as an admission that 
the instalments fell due on the dates mentioned therein and as an acknowledgment 
of liability to pay such part of them as had not already been paid : and that the 

suit was therefore not barred by limitation. 


Per Subrahmania Aiyar, J:—The promise in the muchilika may bo treated asa 
promise to pay within.a reasonable time from the date of the muchilika. 


o 


Doe-Darlington v. Ulph (132. B, 204); Hall v. Cazenove (4 East 477), referred to 


“Per Benson, J. In regard to instalments not due prior to the exchange of patta 
and muchilika the promise must be regarded as an acknowledgment that the 
instalments will become payable on their dae daken and asa promise: to pay t “the same 
on such dates. . 


# Referred Case No. 17 of 1898, : © 8rd Terr 1898, - 
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Rajah of | ~ Case stated under section 617 of Act XIV of 1892 by the - 
ir ae District Judge of Nellore (at the instance of the District Munsif of 
Bret pede Kangin) | in his letter, dated 16th April 1898 No. 887, Civil. 


The facts of the case appear enfficiently from the opinion of 
Subrahmania Atyar, J. ` | e 


V. Bhashyam Aiyangar and F. C..Desika Chariar for plaintiff. 
The defendants were not represented. l 


The Court delivered the following 


J UDGMENTS = PAETE aie J.—This is a reference ` ` 
in a suit by the Raja of -Vencatagiri against a ryot, holding 
certain lands in the Zemindari, for the rent due- for fasli 1304 
ending with 30th June 1895. The rent was payable in instalments 
and admittedly they became due on the 15th August 1894, 30th 
October 1894 and 80th January 1895, respectively. The- present 
suit was instituted on the 21st February 1898. The suit is clearly 
barred, unless, as contended for the plaintiff, the muchilika, executed 
by the defendant to the plaintiff on the 25th June 1895 containsan 
acknowledgment such as is required by section 19 of the Limita- 
tion Act. The question for determination is whether it contains 
such an acknowledgment. It is to be observed that the language 
employed in the muchilika amounts to more than a mere acknow- 
ledgment. There is a distinct promise:to pay. But the promise as 
such in the muchilika is obviously void on account of the incon- ` 
sistency. in its. terms manifest in the very face of it, For the 
defendant promised on the 25th June to pay rent on three dates 
which had-already expired, viz; 15th August and 30th October 1894 

` and 80th January 1895. Some observations, made by Lord Ellen- 
borough, C. J., in Hall v. Cazenove (4 Hast 477) where a similar point 
arose, may be referred to here. In that case a charter-party not 
‘executed until the 15th March ‘contained a covenant by the owner 
that the ship should and would proceed from a certain port, where 
she then lay on the 12th February preceding on her outward bound 
voyage. In dealing with this term of the contract the Chief Justice 
said: ‘ But here when the deed was executed or concluded by the 
delivery, the stipulation, which was not impossible in. its nature 
when the deed was first framed, had become impossible as between 
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these parties from the time having passed. The stipulation, there- “Rajah of 
fore, had then become wholly nugatory and cannot be understood Vaniatagiti 
as having formed any part of the contract between the parties Sheik Badé 
without imputing. to them tho: most manifest absurdity ” (4 East 

at 482). 


Now in construing sk Dmna, , Which. admit of more 
than one interpretation, that interpretation which leads to an absurd 
result frustrating the general intention of the parties must give way 
` to an interpretation that would carry out that intention. The 

muchilika, so far as we are here concerned, could be construed so as 
to avoid any absurd conclusion in one of. two ways. The first is 
that suggested by the view taken by an eminent Judge in Doe 
Darlington v. Ulph (18 Q. B. 204). There a lease for years to com- 
mence at Michaelmas 1845 which was, by a decree for specific 
_ performance at the instance of the lessee, executed on the, 12th 
January 1847 bearing date as of the 29th September 1845, contained 
a covenant to insure the demised premises, and keep them insured 
- during the term, and a power of re-exttry on breach. . The landlord 
brought an action in ejectment.and’ proved that the į PEAN were 
mot insured until, the 18th February 1847. . 


“Lord Denman, C. J., Coleridge and Wightman, J.J. dealt with 
the case on the assumption that the covenant might be construed 
as a covenant to insure within a reasonable time only after the 
execution of the deed. They did not, however, expr ess any decided 
opinion on the question ‘whether that assumption’ was correct. But 
Patterson, J., went further and said, - I cannot think that the 
defendant was bound by this covenant to keep thie ‘premises insured 
before the lease was actually executed ; for till then there was 
nothing to oblige him to do so. I think if he had insured the 
premises shortly | after the execution, he would have complied with 
“his covenant. In all covenants to do an actin future the covenantor 
must have some time to perform it. It is impossible, for instance, 
for a man to insure the very next moment after he has entéred into 
‘a covenant to do so; and if no time is expressed, he must-have a 
reasonable time in which to do it.” (Ib. 208) These observations 
would seem to warrant the promise in the present case to'pay in 
thé three dates before mentioned being treated as a promise to pay 
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within a reasonable time from the date of the muchilika. This 
interpretation if admissible is less satisfactory than the second, 
and the only other interpretation which the language of the 


“instrument is susceptible of, viz., that it amounts merely to an 


acknowledgment of liability. For according to the one construction 
certain material words found in the instrument have to be com- 
pletely rejected on the ground that, in the circumstances, they are 
meaningless, while effect is given to those words by accepting 


the view that they’ refer to the dates when certain instalments 


were payable and treating the words of promise as, in effect, an 


< admission of executant’s liability in respect of those instalments. 


That this construction, suggested for the plaintiff, is the sounder 


appears also from two other equally important circumstances bear- 
ing on the matter. One is that muchilikas, such as the present, 
differ materially from contracts in the strict sense of the term, that 
is, engagements entered into by parties who are free to enter into 
them or not-as they choose, inasmuch as, except. where by mutual 
consent an exchange of putta and, muchilika is dispensed. with, 
persons, in the position of the plaintiff and the defendant ‘here, are 
under a legal duty to interchange such documents ` periodically—a 
duty enforcible specifically. The other circumstance is that al- 
though occasionally muchilikas like the present may contain terms 


_ truly contractual, as when in any respect the old terms of a tenancy 


are by the instrument altered or modified, yet in the large majority 
of instances this class of documents contains nothing more than 
admissions of liability: on the part of ryots to deal with landholders 
during a specified period, in respect of the lands held by the former, 
to conform in the dealings to the éerms and conditions settled by 
antecedent contract or established by long prevalent usage. Cn the 
whole, therefore, the construction urged for the plaintiff is, in my 
opinion, the better if not the only correct construction. It remains 
to add a word with reference to the allegation that prior to the 
execution of the muchilika-the defendant had made some payments 
on account of the instalments in question: If that allegation be 
found to be true that would-of course pro tanto, be a defence on the 
merits. But such a circumstance could not in any way render the 
muchilika the less an acknowledgment for purposes of limitation. 


Benson, J:—I agree with the conclusion ariived at by my 
learned colleague. In order to construe puttahs and muchilikas in a 
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case like the present, we must bearin mind the circumstances under 
which such documents are executed. 


Their purpose is to satisty the scoala of the Rent Re- 
covery Act (Madras. Act; VIII of 1865). Section 4 ‘of that Act 
evidently contemplates that they shall be exchanged at the beginning 
of each fasli or revenue year, but as a matter of convenience and 
of practice they are entered into at any time during the year, and 
usiially only a short time beforé its close, by which time both parties 
know what land has been cultivated by the tenant and what rent 
is payable by him. The form and-language of the documents are 
the.same whether they: are executed early or late in the year, and 
without regard to the fact that at the time of execution some or all 
of the instalments of* rent may have already become due, and may 
even have been actually paid, - The promise, therefore, in the much- 
ilika to pay the rent due for the year by instalments on specified 
dates must be construed with reference to these admitted fucts. if 
any instalment is. already overdue, the promise must be construed 


as an acknowledgment that the instalment became payable on its. 


due daté, and as a promise to pay so much of it as has not, in fact, 


Rajah of 
Venkatagiti 


Sheik. "Bade 
Saheb. 


been already paid. This promise to pay must be understood as a pro- ` 


mise to pay within a reasonable time, the amount then actually due 


and not already paid. It would be manifestly absurd to regard it as : 
a promise to pay on adate already past and it would be unreason-__ 
able to regard it as a promise to pay over again a sum already paid. 


In regard to instalments not due prior to the exchange of puttah and 
muchilika, the promise must be regarded as an acknowledgment that 
the instalment will become payable on its due date; aud as a promise 
to- pay the same on such date. With regard then to instalments due 
before the date of the muchilika, the document, must, I think, be 
construed as if it ran, “I admit that the instalments herein men- 
tioned fell due on the date herein stated, and I acknowledge my 
liability to pay such part of them as I have not already paid and I 
promise to. pay the same within a reasonable time.” ‘Thus there 
was neither an acknowledgment of liability, nor a prothise in regard 
to instalments already paid. If there was an arrear then due by. the 
- tenant, the muchilika was such an acknowledgment’ of liability in 
regard thereto as is contemplated by section 19 of the Indian Limita- 
tion Act. .There is nothing opposed to this conclusion in the remarks 
of this Court in the case reported in Peria Venkan Udaya .Tevar Ve 
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Tondo Subramanian Chetti, I. L. R., 20 M., 239 to which the District Munsif 

om has referred, for the tenant must be held to have made the ac- 
Siok Pade knowledgment with reference to his actual existing indebtedness, the 
fact of which was known to him at the time. The District Munsif 
must, therefore, ascertain, in the first instance, whether any, and if 
so what sum was due by the tenant when he signed the muchilika. 
The acknowledgment i in the muchilika will save the time-bar in re- 
spect of any such sum. The practical result is that the muchilika, is 
an acknowledgment of liability for the purpose of saving the bar by 
time, but it is not an acknowledgment of liability for the purpose of 


binding the tenant to pay the sum acknowledged. 





' IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- , ‘Present —Mr. Justice Davies and Mr. Justice Benson. 


‘The Secretary of State for India in Council ... e ü 


V. 


PE 7 ` _ { Respondent, 
Rajah Goundar ... . aua tee ahi | Plaintif. 


The Seore- Sale for arrears of revenue—Revenuo Recovery Act (ÍI of 1864), S, 37, 
ary of Stato 
for India | The words “full amount of arrears” in S. 37 of the Revenue Recovery Act 


Rajah moan only the arrears of revenue on account of which the land was attached and 


Goundar. the notice of gale issued, and do not include arrears which might accrue after the 
attachment and sale notice but before the sale, 


f The revenue due on the plaintiffs mitta for fasli 1302 fell in arrears and a 

. portion of the mitfah was attached and advertised for sale some days before the 
date fixed for the sale, the plaintiff: tendered the amount of arrears for which the 
land had been attached. But at the time of the tender the rent for fasli 1303 had 
_become due and had not been paid. The Collector, therefore, refused to stay the sale 
“and sold the attached property for the arrears of fasli 1303, 


` Held :—That the gale was invalid and ‘should be set aside, 


Appeal from decree of the District Court of Salem in No, 18 
of 1894, 


. The facts of the case appear sufficiently from the judgment of 
Court. ME A, 








mang m 


ain <A, 126 1697. ae _ 8th September 1898, | .. 
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The Government Pleader for appellant. ` The Seero- 
i tary of Stat 
P. S. Sivaswami Aiyar for respondent. for India 
= v. 
Rajah 


The Court delivered the following 


Gounder. 


JUDGMENT :—The facts which it is necessary to notice in 
this case are as follow:—The revenue due on the plaintiti’s mitta 
for fasli 1302 fell into arrear, and a portion of it was attached and 
advertised for sale, with the usual formalities. Some days before 
the date fixed for the sale the full amount (Rs. 2,766-4-0) of the ` 
arrear for fasli 1802, with interest and other charges was paid by. 
the defaulter to the Taheildan, Meantime, however, the revenue 
payable for fasli 1803 had become due, but had not been fully paid 
by the defaulter. The Collector,’ therefore, refused to ‘stay the 
sale already advertised and sold the land in order to recover the 
arrears due for falsi 1803. The District Judge found that the sale 
was invalid and void, and against this decree the Secretary of State 
for -India in Council appeals mainly, as we are informed by the 
learned Government Pleader, for, the purpose of ascertaining the 
meaning of S. 37 of the Revenue Recovery Act (No II of 1864 
Madras). The section runs as follows:— 


“Tt shall be competent to the defaulter * * * to tender the full 
amount of the arrears of revenue with the interest thereon, and al] 
charges which have been incurred in demanding the arrears or in 
attaching or managing the estate, or in taking the steps necessary 
for sale, and theroupén the sale shall be stayed.” 


The question for our decision is whether the words “the full 
amount of the arrears of revenue” mean the arrears of revenue on 
account of which the land was attached and the ‘notiée of sale 
issued, or include also arrears which accrued after the attachment 
and also notiée, but prior to the day of tender; in other words, 
whether, in the present case, the Collector was bound to stay the 
sale on payment of the arrears of fasli 1802 specified in the at- 
tachment and sale notices, togother with interest and other charges’ 
thereon, or was justified in bringing the land to sale for the arrears 
of fasli 1808, without making any demand or attachment or issuing 
any sale notice in respect thereof. 


We have no donbt but that the sale of the land was, in the 
circumstances stated, invalid, and porabie at ‘the option of the 


defaulter. 
E 
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Tho Secre- There is nothing in S. 37 or in any other section of the 
aR Act or even in the notices issued under the Act to justify the con- 
v. clusion that the land when attached: and advertised for sale for a 
geai. specified arrear, can after that arrear has been paid up, be legally 


sold for subsequent arrears. The Act gives the Collector power to 
recover arrears in various ways, one of which is by attachment and 
sale of so much of the land as may be necessary, but the exercise of 
this power must .be in accordance with the provisions of the Act. 
First, he must issue a demand in writing under S. 25. If that 
is of no avail he may attach the land under S. 27, and may either 
keep it under management (S. 28), in order to recover the arrears 


. ont of the rents and profits, or may sell the land after due notice 


oe (S. 36). In all these sections the wording of the Act is such as 


` to show that the procedure laid down refers to “ the arrears” for 


which the demand was made, the amount of which is specified in 
the notices of demand, attachment and sale. Then “follows section 
37 which gives the defaulter the right to pay up “ the arrears” and 
charges at any time up to sunset of the day preceding the sale “and - 
thereupon the sale shall be stayed.” If it was intended that the 
sale should not be stayed unless all arrears subsequent, as well as 
as prior, to the attachment had becu paid, we should certainly have 
expected an explicit statement to that effoct, especially as the sec- 
‘tion states in detail the various sums which have to be paid in ad- 
dition to “the arrears.” The simple addition of some such words as 
“up to date of tender” after the words “ arrears of revenue ” would. 
have made the intention, if such there was, quite plain. We do not 
think that there is anything to justify the importation of such words. 
It is argued for the appellant that it is reasonable that the terms 
should be made more stringent the longer the default continues ; 
and though the defaulter might under S. 85 obtain the release 
of the land from attachment by paying merely the arrears for which 
the attachment was made, he ought to be required to pay subse- 
quent arrears also if he fails to take adv autage of S. 35 and allows ` 
the sale notice to issue. It is contended that the Legislature 
intended to indicate this further liability by the change in the 
language of S. 37, that in the sections prior to S. 37 and especially 
in S. 35 reference is made simply to “arrears” whereas in S 
37 the words are “the full amount of the arrears” and that this 
change of phrase is intended to include subsequent arrears. We 


“do not think that this is so. The words “the full amount” KN 
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to be used merely to show clear] y that a part payment would be of 
no avail. The words “ the full amount” are used in S. 33 without 
any such speċial import being attached to them. Ifso considerable 
a further liability were to be imposed under &. 87, we think that 
it ought to have, been, and would have been, clearly expressed. 


Again, it is argued that the security of the revenue is endan- 
gered unless we accept the appellant’s interpretation of section 87, 
inasmuch as section 42 provides that the land shall be sold free of 
incumbrances, and that after liquidating the arrears the balance 
shall be paid to the defaulter who may also baia PA collect the 
rents due up to the day of sale. 


In reply to this it would-seem to be enough to say that possible 
risk to the revenue from defective legislation is no sufficient reason 
for putting a strained construction on the Act, but we may also add 
that the risk appears to be unreal, for S. 42 must be read with 
5. 2 which lays down the Rodona rule “that the land is 
the security -for the public revenue, and there seems to be little 
i ‘doubt but that, “in accordance with the doctrine of conversion, the 
sale-proceeds of land sold ata sale properly held under the Act 
would be liable for any arrears of revenue due on the land at the 
‘date of sale. That, however, is not the question before us. The 
‘question is whether the sale was a valid sale notwithstanding that 
the arrears for which the land was attached had all been paid off 
prior to the sale. As already stated, we think it was not valid. 
We observe that in S. 18, cl. 5, of Regulation XXVII of 1802 
(superseded and repealed by Act II of 1864) provision was made 
in perfectly explicit language for the recovery of arrears falling 
‘due while land was under management of the Collector, and in 
5. 43 of Act II of 1864 provision is made for the defaulter to 


The Secre 
tary of Sts 
for India 
uv. 
ajab 
Goun 


recover rents due up to the date of sale of his land. The Legislature, | 


therefore, when passing the Act had that date prominently in view 
for certain purposes, and it seems to us unlikely that if they in- 
tended that land attached for one arrear should be sold after its 
payment, for the satisfaction of other arrears falling due up to the 
date of the sale, they would not have eeprossed the intention in 
plain language. 


We, therefore, confirm the decree of the Court below and dis- 
miss this appeal with costs. ` ` 


t 4. 








Venkata 
Chinnaya 
Rau 
v. 
Krishna 
Dharyalu. 
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IN THE OIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. H. H. Shephard, Officiating Chicf Justice. 


‘Venkata Chinnaya Rau _... Appellant * (Counter-petitioner im 
E. P. No. 1443 of 1896) 
v. 
Krishna Charyalu - a. Respondent (Petitioner). 


Suit for emoluments of office—Provincial Small Cause Courts Act, Sch.II, Art 13. 
—Suit of a Small Cause nature—Joint decree, exocution of— “Final decree,” meaning 
of—Limitation Act, Sch. ii, Art. 179,—A pplication for execution after decroe of appellate 
Court—Appeal imperilling decree. 


The plaintiff held the office of stanacharya in a cortain temple under a contract 
by which the defendant dharmakarta had agreed that the plaintiff should hold the 
office and receive the mamool payments, 


Held : thata suit by the plaintiff for the recovery of fees due for the office for 
a certain period as under this agreement is not a suit of a Small Cause nature- 
but fell within Art. 13, Sch. II, Provincial Small Cause Courts’ Act. 


A sued two dofendants a mother and her danghter for money due by virtue of 


an agreement executed by ihe mother alone and obtained a decree against both on’ 


the 6th May 1893. The mother dicd before an appes! was preferred. The daughter- 
alone appealed and in second appeal the High Court reversed the decree in her: 
favour on the 28th August 1895 on the ground that she was not a party to the agree- 
ment. On tho 8lst July 1897, A putin an application to execute tho decroe against 
the daughter as the representative of the mother. 


Held : that the application was not barred by limitation; ond that time should 


be reckoned from the date of the decree of the High Court, which was“ the- ` 


final decree of the appellate court” within the meaning of Art. 179. 


Appeal from the order of the District Court of Godavari in 

A. §. No. 8 of 1897, affirming the order of the Court of the District 
Munsif of Ellore in M. P. No. 1982 of 1896 in E. P, No. 1443 ot 
1896 (O. S. No. 221 i 1892). Pa 
| ons 

Plaintifi’s tiie had certain law suits with the Ist defenpts ; 

with respect to the dharmakartaship of a certain temple andan, 


. suits were withdrawn under a written agreement, dated ot the 


October 1862, by which the Ist defendant agreed that the p of the 
father should retain his hereditary office of stanacharya in n tite. 
temple and receive the mamool fees which was also mentioned im 
it: In 1892 the plaintiff brought O. S. No. 296 of 1892, in the 


+ C, M. S. A. No. 7 of 1598, i 23rd August 1898. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
FULL BENCH: 


Present :—Mr. H. H. Shephard, Officiating Chief Justice, 
Mr. Justice Subrahmania Aiyar, Mr. Justice Davies, Mr. Justice 
Benson, Mr. Justice Boddam and Mr. Justice Moore. 


z 7 Appellant* (Respondent in C. R. P. 
Chakkara Chappan ... a No. 371 of 1897). 


v. 
Moidin Kutti aa ois “Respondent (Appellant). 


Civil Procedure Code, Ss. 688,591,622.—Revisional jurisdiction’ forms part of the Chakkara 
appellate jurisdiction—Letters Patent, cl. {15 and 86—The Charter Act, S. 13 (24 and 25 Ohappan 
Vic. ch. 104). Moidin Kutti 

Per Shephard, O. C. J., Subrahmania Aiyar, Benson’and Moore J.J. The powers 
of revision exercised by the High Court under S, 622, Civil Procedure Code, forms 
part of its appellate jurisdiction within the meaning of S. 13 of the Charter Act 
and cl. 15 and 36 of the Letters Patent. : 


Per Shephard, O. CO. J., Subrahmania Aiyar, Boddam and Moore J. J. An appeal lies 
against an order passed by a single Judge of the High Court under S. 622, Civil 
Procedure Code, when such order amounts to a judgment within the meaning of 
clause 15 of the Letters Patent. 


Per Davies, J.—When a single J nudge of the High Court passes an order admit- 
ting or rejecting an application for revision under S. 622 of the Code, no appeal lies 
against that order, 


The power of revision exercised by the High Court ‘does not form part of its 
appellate jurisdiction. 


_ Under the rales framed by the High Court a single Judge can admit or reject 
an application for revision; but when such application has been admitted, it must 
be heard and determined by a Bench of two Judges (Rule 2, clause III). Where 
therefore, a single Judge hears and determines an application for revision on the 
merits, the order passed by him is passed without jurisdiction, and an appeal lies 
aguinst that order; that being the only remedy for cancelling such order. 


Per Benson, J.—No appeal under S. 15 of the Letters Patent lies against any 
order passed by a single Judge of the High Court under S. 622, Civil Procedure 
Code, the Letters Patent being controlled and limited by Ss. 588 and 591 Civil, 
Procedure Code. : : i 

Per Boddam, J. S.15 of the Letters Patent is controlled by the Civil Procedure 
Code, bat only in the case, where the order passed by a Single J ndge does not amount 
to a jadgment whereby the rights of the parties are concluded and in this case there 
is no appeal ; but where the order amounts to a judgment within the meaning of 
S. 15 of the Letters Patent (DeSouza v. Coles 3 M. H. C. R. 884) an appeal lies. 








*L. P. A, No. 4 of 1898, 28th October 1898, , 
4 


Chakkara 
' Chappan- 


V 
Moidin Kutti, 


H 
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Appeal under S. 15 of the Letters Patent against the order of 
Mr, Justice Boddam, C. R, P. No. 871 of 1897, presented against 
the order of the Court-.of the District Mann of Quilandy in M. P. 
No. 156 of 1897. 


This appeal coming on for hearing before Mr. Justice Sirák 
mania Aiyar and Mr. Justice Moore, their Lordships made the 
following- 


ORDER OF REFERENCE TO THE FULL BENCH. 


This is an appeal, from an order of a single Judge of this Court 
under 5. 622, Code of Civil Procedure. 


It is igo that there is no ‘appeal and reference is made to the 


provisions of S. 591, Code of Civil Procedure. 


In Achaya v. Ratnavelu I. L, R., 9 M. 253, it was held that S. | 


15 of the Letters Patent was controlled by S. 629 of the Code of 
Civil Procedure and that there was consequently no appeal from 
an order of a single Judge of this Court ejecuing an application 
for review. of judgment. 


In in re Rajagopal I. L, R., 9 M. 447, it was laid down that, as 
S. 15 of the Letters Patent was controlled by S. 588 of the Code of 


Civil Procedure, no appeal lay from an order of a single Judge of 
this Court rejecting an application for leave to appeal in formå 


pauperis. 


In Sankaran v. Baman Kutti I. L. R., 20 M. 152, it was deci- 
ded that tto appeal lay from a decree passed by a single Judge of 
this Court in an appeal against an order of remand passed under 
clause 28 of S. 588 of the Còde of Civil Procedure. 


„Again, in Vasudeva Upigaya v. Visvaraja Dhirthasami I. L. 
R., 20 M. 407, it was held that no appeal lay from an order of a single 
Tadg of the Court dismissing an appeal against an order of re- 
mand passed under S. 562, Code of Civil Procedure (clause 28, 5. 
588, Code of Civil Procedure). . 


On the analogy of these rulings it would appear that we 
should decide in view of the provisions of S. 591 of the Code 
of Civil Procedure that no appeal lies from an order by a single 
Judge of the High Court P under S. 622,- Code .of Civil 
Procedure, 
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We may add that the question now under consideration dose Ohakkara 
not appear to have been raised’ when the décision reported in oot 
Vanangamudt v. Ramasami I. L. R., 14 M. 406, was arrived at. . Moidin Kutti. 


‘Our attention has, however, been drawn to the following ob- 
servation of their Lordships of the Privy Council made in a judg- 
ment reported at Ram Dhun Dhur v. Mohesh Chunder Chowdhry 
I. L. R., 90. 406:—* It only remains to observe that their Lord- 
ships do not think that S. 588, Act, X of 1877, which has the 
effect of restricting certain appeals, applies to such a case as this 
where the appeal is from one of the Judges of the High Court to 
the Full Court.” We are of opinion that itis advisable that the 
decisions of this Court which we have now quoted should be re- 
considered with reference to this observation, and we would ac- 
cordingly refer the following question to a Full Bench. 


“ Does an appeal lie from an order passed by a single Judge of 
the High Court under S. 622, Code of Civil Procedure ?” 


K. Narayana Rao for appellant. 
T. M. Appu Nedungadi for respondent. | l f 


OPINIONS:— 


Mr. H. H. Shephard, Officiating Chief Justice:—The first ques- 
‘tion is whether any appeal lies under clause 15 of the Letters 
Patent from orders passed under the provisions of S. 622-of the 
Civil Procedure Code. -Considering this question with exclusive 
reference to the language used by the framers of the Letters Patent. 
and the. Charter Act, I should have great difficulty in holding 
‘that clause 15, read as ib must be with S. 13 of the statute, ` 
was intended to give a right of appeal in such matters. In order 
to hold that orders passed on revision come within the scope of 
clause 18 it must be held-that they are made by the High Court in 
. the exercise of its appellate jurisdiction. But for the opinion ex- 
pressed in Allahabad shortly after the passing of the statute and 
_ practically acquiesced in by ‘all the High Courts since that time, I 
should have thought that the power of superintendence conferred on 
the High Courts by S. 15 of the statute stood quite apart and 
distinct- from ‘their appellate jurisdiction. So that it could not 
possibly be said that in passing orders of a revisional character the 
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Chakkara High Court was exercising its sues jurisdiction. I hesitate, how- 
Chappan ever, to assert my ‘opinion in contradiction to the opinion hitherto 
Moidin Kutti. entertained and acted upon by this as well as by the other High 
Courts, especially when I find that cases have been brought before 
the Judicial Committee in which the present question might have 

been but was not raised. 


Accordingly, I think it must be that the judgment’ of a single . 


Tudge acting under S. 622 of the Code is open to appeal, unless the 
sight of appeal has been taken away by S. 588 of that Code. On 
that question I entirely agree with Mr. Justice Subrahmania Aiyar. 
The question is, in my opinion, concluded by authority which it is 
beyond our province to criticise. 


The answer which I would give to the question is that, if the . 
. order appealed against amounts to a pign ment, an appeal against, 


-it does lie. 


Subrahmania Atyar, J :=—The first question for consideration is 
whether the power of revision exercised by this Court under S. 622 
of the Code of Civil Frocedure is, within the meaning of the High 
Courts Act and the Letters Patent constituting this Court, a part 
of the Court’s appellate jurisdiction. 


“Now, according to. Webster’s Dictionary the first meaning in 
law of the noun appeal is “ the removal of a cause or a suit from an 
inferior-to a superior Judge or Court for re-examination or review.” 
The explanation of the term in Wharton’s Law Lexicon is only 
different in words. That explanation is “the removal of a cause 
from an inferior to a superior Court forthe purpose of testing the 
soundness of the decision of the inferior Court.” And in onsonance 
with this broad meaning of the word, appellate jurisdiction means 


“ the power of a superior Court to review the decision of an inferior _ 


Court.” (Ib). : Here two things which. are required to constitute 
_appéllate jurisdiction are the existence of the relation of superior 
aud inferior Court and the power on the part of the former to 
review decisions of the latter. This has been well put by Story. 
‘The essential criterion of appellate jurisdiction is, that it revises 
and corrects the proceedings in a cause already instituted and does 
not create that cause. In reference to judicial tribunals an appellate 


jurisdiction, therefore, necessarily implies that the subject-matter 
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has been already instituted and acted upon by some other Court, 


_ whose judgments or proceedings are to be revised” (section 1761, 


Commentaries on the Constitution of the United States). It was, 
however, argued that’ except where the superior Court is called 
upon to revise a decision of the inferior Court by a party entitled 
so to set it in motion, the exercise of the power of revision cannot 
be said to be an exercise of appellate jurisdiction. This argument 
clearly misses the true point which is intended to be conveyed and 


‘is conveyed by the term appellate jurisdiction, That point is the 


capital distinction between jnrisdiction which is original and juris- 
diction which ‘is not original, irrespective of the circumstances and 
conditions in which the latter is to be exercised. Those circum- 
stances and conditions are important, no doubt. But clearly they 
do not-affect the abstract character of the jurisdiction but relate 


| only to its application and practical working. An ‘appellate juris- 


diction? as pointed out- by Story in the passage ‘immediatel 
2 P y P 8 L y 


Chakkara 
Cheppan 


Moidin. Kutti. 


following that already quoted,-“ may be exercised in a variety of — 


forms'and indeed in any form which the Legislature may choose to 
prescribe.” Such jurisdiction may be exercisaþle only in certain 
specified classes of cases. -` Its exercise may be claimable by party 
as a matter of right or only subject to his obtaining the leave of 
the Court which passed the decision to be appealed against. Again, 
the power to review or revise may be confined to points of law or 
may extend to matters of fact also. Clearly legislative provisions 
as to such matters only lay. down some of the limitations under 
which the jurisdiction is allowed to be exercised. Nor are the 
conditions prescribed by S. 622 for the exercise of the power of 


- revision conferred by it, different in essence from the kind of 


limitations just above referred to and more commonly imposed by 
legislatures on the exercise of appellate functions, But none of 
such limitations, however much they may circumscribe the exercise 
of the power, touches, as already remarked, the intrinsic quality of 
the power itself. Now-as 9. 622 in question gives in terms to 
this Court the power to revise decisions of Courts subordinate to it, 

it follows that the essential criterion of appellate jurisdiction, enun-. 
ciated in the above quotation, is present in the case of proceedings 
held by this Court under that section and that the power exercised 


- in such proceedings is, therefore, a part of ‘the -Court’s appellate 


jurisdiction. It may not be out of place to add that to take the 
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Chakkara 
Ohappan. 


Yoidin Kutti. 


word “appellate” in the sense explained above is not opposed even 
to ordinary usage. In support of this remark it is perhaps sufficient 
to refer to the fact that such writers as Sir Frederick Pollock and 
Professor Maitland speak in their ‘ History of English Law’ not only 
of the “ process in error,” but also of the process known as “ attaint,” 
“ certification,” “ prohibition,” “removal of actions” and “ false 
judgment” as “ processes-which have about them more or less of an, 
appellate character” (pages 661-665). It is scarcely necessary to 
say that there is nothing in any portion-of the High Courts Act or 
the Letters Patent inconsistent with the construction put as above 
on the term ‘appellate jurisdiction’ On the contrary, there are clear 
indications in some of the provisions that that is the meaning 
intended. In clauses -19, 20 and 21 of the Letters Patent, while 
laying down what law is to be administered in civil cases by the 


‘High Court, its jurisdiction is for that purpose classified into Ordi- 


nary Original, Extraordinary Original and Appellate; from which it 


- is clear that all the powers exercisable by the Court that are not 


included under Original, must come under Appellate jurisdiction—a 
classification which is adopted and recognised by the Judicial Com- 
mittee in the case to be referred to hereafter nag on these very 
clauses, ` 


Tt seems, therefore, to be clear that the term “ appellate juris- 
diction” is both grammatically and logically wide enough to 
comprehend the power exercisable under S. 622 referred to, 


Turning now to the decisions on the point, Queen v. Nyn Sing 
(2 N. W. P. H. C. R., 117) is a direct authority in favor of the above 


‘construction ; Morgan, 0. J $ Ross, Turner and Spankie, JJ., having l 


therein unanimously held that the term “appellate” does include a 
High Court’s judicial functions as a Court of revison. The only other 
decision bearing on the point, so far as I am aware, is that of the 
Judicial Committee in the Bombay case of Navivaboo v. Turner (L. R., 

161. A. 156). There, Counsel contended that under the High Gara 


_ Act and Charter the division of” jurisdiction is fourfold, Ordinary 


Original, Extraordinary Original, Appellate, and’ those special mat- 
ters which are the subject of special and separate provisions. Their 
Lordships, however, held that the last montioned specially provided ` 
matters did not form a distinct head of jurisdiction and the real - 
division is threefold: Ordinary, Extraordinary, and Appellate. - This 


A 
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decision seems to go against the view that the power to revise. pes 
exercisable under S. 622 is not a part of the appellate jurisdiction. v. 
g Moidin Kutti. 


The power so to revise may be taken to be, so far as it goes, 
analogous to the power of superintendence, exercisable by the 
Court under’ S. 15 of the statute and under which the Privy 
Council held in Nilmont Singh Deo v. Taranath Mukerjee (I. L. R., ` 
9 C., 295), that a High Court is competent to revise certain 
decisions of the Courts subordinate to.it. And the ruling ‘of the 
Judicial Committee that the classification is threefold implies that 
the power of superintendence, though specially provided for,-being 
obviously neither Original jurisdiction nor Extraordinary Original 
jurisdiction, within the meaning of the Statute and the Letters 
Patent as expounded by the Committee itself in the case cited, must 
come under the remaining head specified by their Lordships, viz., 
Appellate jurisdiction. Consequently, the analogous power to 
revise, exercisable under S. 622, must likewise come under that 
head. 


Before passing to the remaining question, I would briefly 
notice the suggestion that if the view taken above is correct, the 
-powers of this Court exercisable as a Court of reference, under the 
chapter of the Civil Procedure Code, in which 9. 622 is to be 
found, should also be held to come under appellate jurisdiction. . 
This I admit, must be.conceded. But that there is nothing ano- 
malous in such a conclusion will be evident if the real character 
` of the proceeding on a reference under the chapter is borne in mind. 
Such a reference is not merely consultative and is, therefore, unlike 
the case of exparte County Council of Kent and Council of Dover v. 
exparte County Council of Kent and Council of Sandwich (1891, 
1 Q. B., 725); where the Court of Appeal held that upon the 
WEKA made to the Court under the Statute there in question, 
_ the Court was not even bound to hear the parties concerned, if 
any ; that there was no actual determination of an existing dispute ` 
in which a private right was involved; that the application was, 
consequently, purely consultative and, therefore, that form of 
procedure did not involve a right of appeal (see also, In re-Knight 
“and Tabernacle Permanent Building Society (1892, 2. Q. B., 615). 
But in the case of references under the Code of Civil Procedure 
this Court must hear the parties-and is expressly empowered to 
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alter, cancel, or set aside any decree or order which the Court mak- 
ing the reference has passed in the case out of which the reference 
arose and make such order as it thinks fit’; the lower Court being 
bound to give effect to the judgment, or ‘order so “passed by this 
Court. Overseers of the Poor of Walsall v. London and North-Wes- 
tern Railway Company (L. B.,.4 App. C., 80) is an authority (if 
authority were necessary with reference to such a plain point) for 
the view that the decision of this Court on a reference of the kind 


- under consideration is judicial determination of the rights of the 


‘parties which, as Lord O'Hagan expressed it in the last mentioned 
case, is mandatory, or, as Lord Bowen put it in re-Knight and 
the Tabernacle Building Society, effective, and is, therefore, atb- 
tended with the ordinary and usual incidents attaching to .such 
determinations. 


~ With reference to the remaining question in the case, I 
have but few obsérvations to make. If [am right in the view 
that appellate jurisdiction includes revisional powers, it follows 
that against an order passed under S. 622 an ‘appeal liés if 
ib amounts to a judgment within the meaning of clause 15 of 
the Letters Patent cannot be questioned unless the said clause 
has, as contended before us, been modified by S. 588 of the Code 
cof Civil Procedure. This contention “is, however, opposed to 
the ruling of the Judicial Committee in Hurrishchander Chowdhry 
„V. Kali Sundari Debia (L. R., 10. LA. 4) in whieh their Lordships 
laid down that that section dobs not apply to a case’ such as the 
present where the appeal is from one of the Judges of the Court to 
the Full Court. I am unable to persuade myself, as I have already 
stated on a ‘previous occasion, that the observations of the Com- 
mittee on the point are mere obiter dicta. The contention that st 
588 modified clause 15 was not only distinctly raised bub was 
also strongly pressed by Counsel in the argument (Ib. pp. 9 and 
10). Their Lordships had, therefore, to give a decision upon the - 
soundness or unsoundness of the contention. That, ib appears to 
me, they did in unmistakable terms. 


T, therefore, hold that an appeal does lie against an order ` 
passed by a single Judge of this Court under S. 622 of the Code: 
of Civil Procedure {when such an order is a judgment within the 
meaning of clause 15 of the Letters Patent; 
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Davies, J. — The question referred to us is “ does an appeal lie Chakkara 
from an order passed by a single Judge of the High Court under. Chapp i 
5. 622 of the Code of Civil Procedure’. The said section 622 Moidin Kutti. 
empowers the High Court to pass orders:in cases in which no. appeal 
lies when any Civil Court subordinate to it. as (1) exercised. a: juris. 
diction not vested. in it by law, or (2) has failéd to exercise. a juris- 
diction so vested, or (3) has acted in the, exercise of its jurisdiction 
illegally or with material irregularity. The power exercised by the 
High Court is, therefore, one exercised in its revisional capacity. 

The chapter 46 of the Code under which S. 622 appears indeed 
describes the power as one of revision. Now, under the rules of 
this Court of the 6th of November 1879, the only order which a 
single Judge of this Court can pass in relation to the revision of 
‘the proceedings of a Civil Court is to admit, an application for such 
revision: or to. reject. it in limine (vide Rule I cl..4). When such 
application has been admitted by a single Judge it must, be heard ` 
and! determined by a Bench of two Jadges under Rule II, el. 8. In 
the present case the order of a single Judge was not one of admis. 


sion or rejection but was passed on the merits after hearing the 
parties. i 


My answer to the reference, therefore, is that an ‘appeal doth lie 
against the order passed in the present case but on the sole ground 
that it was passed without jurisdiction, a single Judge not being em- 
powered to pass it and an appeal being the only remedy for cancel- 
ling the order which must have full force and effect and be binding 
on the lower Court so long as it remains uncancelled. But in cases 
where the order is one admitting or rejecting the application for ' 
revision which can be legally passed by a single J udge. no appeal 
under clause 15-of the Letters Patent in my opinion lies. I consi- 
der that the right of appeal given by clause 15 of the Letters Patent 
from the judgment of one Judge of this Court extends only to 
cases falling within the original or appellate jurisdiction of the 
High Court, and that the phrase “appellate jurisdiction ” does not 
include its revisional jurisdiction under S. 622 of the Code of Civil 
Procedure. ` f i 


Section 622 of the Civil Procedure Code which may be compared 
with S. 85 of Act XXIII of 1861, under which a limited power 
_ of revision -was given to the Sadr Court, may be said to be a 


B 
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development of the provision, contained in S. 15 of the Statute 24 . 
and 25 Vict. c. 104. ‘That section declares that each of the High 
Courts established under this Act shail have superintendence over 
all Courts which may be subject to its appellate jurisdiction, and 
then goes on to give other powers, the power of calling for returns, - 
directing transfer of cases, making rules of practice, and the like. 
In the original Letters Patent ib is clear that orders passed by 
the High Court in the exercise of its powers of superintendence 
were not judgments in respect to which an appeal could be brought 
under clause 14 of those Letters Patent corresponding to clause 50 
of the amended Letters Patent: because clause 14 of the Letters 
Patent of 1862 mentions only judgments in cases of original civil 
jurisdiction. Clause 15 of the amended Letters is, however, ex- 
pressed in wider terms. An appeal is given from the judgment, 
“of one Judge of the said High Court or one Judge of any Divi- 
sion Court pursuant to 8. 18 of the said recited Act.” This 
clause and §. 13 of the Statute must therefore be read together. 


` K. 13 of the Statute provides for the exercise of the original 


or appellate jurisdiction vested in the High Court. Reading the 
section with the clause of the Letters Patent it could not, have 
been intended to give an appeal in any matters other than those 
arising in the exercise of the original or appellate jurisdiction of 
the High Court. Clause 36 of the Letters Patent when considered 


“with clause 15 and with section 13 of the Statute puts the matters 


in a still clearer light. Clause 86° is founded on S. 13 of the 
Act and like clause 15 refers to it expressly. S. 13 having pro- 


„vided for the exercise of the original and appellate jurisdiction by 


one or more Judges or by Division Courts, clause 36 declares that 


“any function which is hereby directed to be performed by the said 


High Court in the exercise of its original or appellate jurisdiction”’ 
may be performed by any Judge or-by any Division Court consti- 
tuted: under the provision of the 18th section of the Act. It goes 
on to provide that in the event of a difference of opinion among the 
Judges of a Division Court the opinion of the majority or of the 
senior Judge shall prevail. This provision is supplemented by that - 
contained in the latter part of clause 15 which in the case of an 
équal division of opinion in a Division Court gives the right of 
appeal to the High Court. It can hardly be doubted that the two 
clauses thus related to each other and both expressly referring to 
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section 18 of the statute refer to the same jurisdiction of the High 


Court and that, if the provision for a difference of opinion made in 
clause 86 refers only to matters arising under the original or ap- 
pellate jurisdiction of the Court, the provision in clause 15 refers 
to no other matters. The language of clause 36 is clear. It refers 
to the functions hereby directed to be performed in the exercise of 
the original or appellate jurisdiction of the Court, and the language 
indicates that the appellate jurisdiction does not include revisional 
jurisdiction, for the mention of functions hereby directed to be 
performed in the exercise of original or appellate jurisdiction can- 
not include the furiction of superintendence, because that is not a 
function directed by the Letters Patent to be performed. “The 
power of superinténdence conferred by section 15 of the statute is 
not controlled by anything in the Letters Patent. 


_ Futher, it does not seem possible to identify the appellate 
jurisdiction with the power of superintendence given under 5. 
622 of the Code. So far from it being correct to say that the 
two powers are indentical, it would be more correct to say that 
the one is exclusive of the other. ‘The power of revision or super- 
intendence is invoked when there is no right of appeal and its 
existence may be attributed to the absence of that right. There 
is no necessary connection between the one jurisdiction and the 
other. A jurisdiction similar to that which may be exercised under 
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‘S. 15 of the Statute or under 8. 622 of the Code was exercised ` 


by the Court of Queen’s Bench over inferior Courts which were not 
subject to its appellate jurisdiction. The writ- of certiorari serves 
the purpose for which the power of transferring suits or appeals 


is given by S. 15 of the statute, and there is the writ of man- 


damus the object of which is to compel the inferior Courts to ex- 
ercise their jurisdiction and there is the writ of prohibition devised 
to restrain the inferior Courts from acting beyond the bounds of 
their jurisdiction. In view of the same objects, namely, that of 
compelling Courts to exercise their jarisdiction and that of keep- 
ng them within. their jurisdiction a power of superintendence 
was given to the High Court by S, 15 of the Statute, and 5, 
622 of the Code,Civil Procedure refers solely to questions of juris- 
diction. An. appeal involves a re-hearing of the case—an 
‘entire re-hearing or a re-hearing limited to ‘questions of law. It 
involves a possibility of a new decree or a judgment substituted in 
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Chakkara the place of that passed by the lower Court. The power of super- 
ee pan intendence involves neither a re-hearing nor fresh decree. It 
Kutti. extends only to ordering a thing to be -done, or not to be done, or 
to be undone and done-over again. It is in the interests of the 
public as much as in those of the individual that this power ofcon- 


Bfoidin’ 


trol is given, and the Court may, therefore, act of its own motion- 
under S. 622 which it cannot do in appellate matters, Again, the 

‘connection in which the power ‘of superintendence is given under 

Ñ. 15 of the Statute shows that it is something distinct from appel- 
laté jurisdiction. It. appears as one-of a group of powers conferred 
on the High Court. In the same sentence the section says the 
High Court shall have superintendence over all Courts which may be 
subject to its appellate jurisdiction and shall have power to call for 
returns and to direct the transfer of any suit or appeal and shall 
have power to,make rules of practice and to, prescribe forms. If the 
` term “ appellate jurisdiction ” be taken to denote the first-mentioned 
“power, it would be difficult to say why it should not equally denote 
all the other powers mentioned in the section. Yet it could hardly 
be argued that the power of making rules is one of the functions 
for which provision is made in claise 86 of the Letters Patent. It 
seems to me, therefore, that it would involve a strain on the plain 
language of the Statute and of the Letters Patent to hold that an 
order passed in revision is a judgment passed in the exercise of the 
ppellate j jurisdiction of the:Court. Such are my reasons for hold- 
ing that when a single Judge of this-Court has passed an order 
admitting or rejecting an application for revision made under S. 622 

‘of the Code, which he may lawfully do under our rules, no appeal 

lies against that order. l l 
Benson, J.:—~The-question referred for our decision involves 

‘two other questions, viz i— 

“(D Whether the jurisdiction exercised by the High Court 
under S. 622, Civil Procedure Code, is included in ‘the 
‘expression ` « appellate. jurisdiction ” as used in S. 18 of 
the High Court Act (24 and 25 Vict. .c. 104) and in S. 
‘86 ofthe Letters Patent-of 1866, and 

(2) Whether-the right ‘of-appeal.given-by Ss 15 of-the Letters 

; Patent-against -an order passed ‘by -a single Judge-of 

: fo - the High Court ‘is -controlled and limited by ‘Ss. 588 

l ‘and 591, ‘Civil Procedure Code, 


v 
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I am of opinion that both of these questions ‘must be answered 
in the affirmative, the first for the reasons stated by my learned 
‘colleague Mr. Justice Subrahmania Aiyar in the judgment which he 
has just delivered, and the second for the reasons stated at length 
in the judgment which I recently delivered in the case of Vasudeva 
Upadhyaya v. Visvaraja Thirthasami (I. L. R., 20 M. 407). 
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As to the first question I think that in considering what was - 


the intention cf the Legislature, we may well look to the conse- 
quences that would follow from our adoption of .any interpretation 
that is urged upon us for acceptance. Now if we accept the view 


that the term “ appellate jurisdiction ” refers only to appeals properly ' 


so called, but does not include the powers which the High Court 
possesses as a Court of reference and ‘revision under chapter 46 of 
the Civil Procedure Code (which are essentially similar to the powers 


in regard to reference and revision possessed by the High Court 


under Act XXXII of 1861 before the High Court’ Act was passed) 
—if we accept this view, it follows that every reference to, and 
-very act of revision by, the High Court must be dealt with by the 
whole Court consisting of the Chief Justice and five Judges. More 
than this,-even the transfer of a suit or appeal under. S. 15 of 
the High Court Act will-require to be made by the whole Court. 
Again, S. 25 of. the Provincial Small Cause Courts Act-empowers 
the High Courtto call for the records in.order to satisfy itself that 
any decree or order. of a Small Cause Court is:according to law, and 
pass such .order thereon as it thinks fit. Is it possible to suppose 
‘that the Legislature required that.such comparatively small matters 
should be dealt with by the whole Court, while it allowed the largest 
interests civil and criminal, original and appellate, including even 
life and death to be dealt with by one or two Judges of the High 
Court under rules made by the High Court in that behalf? ‘The 
jurisdiction ofthe High Court :on.a-reference made under chapter 
46 is essentially appellate in its character. Whe ‘reference may be 
originated by ‘either party moving through the lower Court, and 
the High Court is obliged to hear the parties in person or by 
pleader. Is it nota greater strain on language to hold that this 
function of the €ligh Court is included ‘in ‘the general-power of 
_“superintendence” “under 8. 15 rather than in the term’ appel- 
late jurisdiction” in S. 13 -of the High Court Act, and can it 
‘be supposed ‘that the Legislature intended ‘the whole Court -tọ sit 
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and hear parties or their pleaders in each of these references ? 
In applications for reference under S. 622 and under the Small 
Cause Courts Act and for transfer of suits it is also the practice, 
founded on obvious convenience, to hear the parties by their 
pleaders. | The procedure is of an essentially appellate character as 
invoking the interference of a superior Court; and I am of opinion 
that all these acts were intended to be included in the term “ appel- 
late”, as opposed to “original” jurisdiction in S. 18 of the High 
Court Act and in S. 36 of the Letters Patent founded thereon. 


As to the second question, every argument urged before us in 
the present case has been fully dealt with in my judgment already 
referred to. The reasons I have there set forth would, I think, be 
regarded as absolutely conclusive but for an observation of their 
Lordships of the Privy Council in Harish Chander Chowdhry v, Kali 


_ Sundari Debia (I. L. R., 9 O., 482). I have, however, given reasons 


for thinking that that observation was not intended to lay down a 
general interpretation of the law applicable to all cases in which an 
appeal is sought to be made to the Full Court under S. 15 of the 
Letters Patent against an order of. a single Judge, but was made 
with reference to a particular case’then before their Lordships. It 


-I am right in this view it is open to us, notwithstanding that obser- 


vation, to consider what the general law is. Reading Ss. 632 and 
638 of the Civil Procedure Code with Ss. 588 and 591, it seems to 
me impossible not to hold that the Legislature intended thereby to. 


` restrict, and did, in fact, restrict in certain particulars the general 


right of appeal against the orders of a single Judge given by 8. 15 
of the Letters Patent. 


I would, therefore, give. an answer in the negative to the refer- 
ence made to us. 


` -Boddam, J.:—The question to be decided on this reference is 
“Does an appeal lie from an order passed by a single Judge of the 
High Court under 8. 622, Code of Civil Procedure ?” 


S., 622 of the Civil Procedure Code is as follows :— 


“The High Court may call for the record ofgany case in which 
no appeal lies to the High Court if the Court by which the case was 


_ decided appears to have exercised a jurisdiction not vested in it by 


law, or to have failed to exercise jurisdiction so vested, or to hayo — 


1 
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` , acted in the exercisé of its jurisdiction illegally or with material i ir- 
regularity, and may pass such order in the case as the High Court 
thinks fit,” 


The practice under this section has for many years been for 
one or other of the parties to the proceeding in the Court below who 
thinks that that Court has acted so as to come within this section té 
file a Civil Revision Petition before the High Court and this comes 
on before a single Judge who either acts or declines to act in the 

` matter for the High Court and passes his order accordingly. 


It is urged that under S. 15 of the amended Letters Patent 
whatever order the single Judge makes, whether he dismisses the 
petition or remits the case with an intimation that the Court below 
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has acted wrongly—there is an appeal from that order to a Bench 


of the High Court and thence possibly to the Privy Council, 


If this is so, it appears obvious that there is no case in which 
there is not an appeal (limited it may be in its extent but still an 
appeal) and that to the High Court, thence to a Bench of the High 
Court and thence possibly to the Privy Gormon; I feel satisfied that 
this is not the intention, 


Here there is no question referred as to whether the particular 
order amounts to a judgment or not, because the reference is as to 
an “order” alone, nor do I i imagine that it was the intention of the 


Court referring the question that the answer to the reference should | 


amount to nothing more than that it depends upon what the order 
is (e.g., whether it amounts to a judgment or not and is final or 
otherwise) : for in that case the particular: order should have been 
set out in the reference. 


2 


It must, therefore; in the first place, be assumed that the ques- 
tion is confined to an order in its limited sense. The argument 
was that as the Civil Procedure Code did not in so many words 
repeal any part of clause 15 of the Letters Patent, in every case 

_ where a single Judge sat his decision was appealable to a Bench of 
two Judges under that clause even when it resulted only in an 
order and no mort as distinct from a judgment.’ This argument 
has been carefully aud exhaustively refuted by Mr. Justice Benson 
in his judgment in Vasudeva Upadyaya v. Visvaraja Thirthasami, 

"I. Le R, 20, M. 407. He says inter alia, and Ladopt his words. 
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ee “Section 44 of the Letters Patent expressly contemplates the e 

Governor-General in Council passing laws which shall have the 
‘effect of amending or altering the provisions of the Letters Patent 
and declares that all the provisions of the Letters Patent are sub- 
ject to such laws and may be in all respects amended and altered 
thereby. “When the Governor-General in Council enacted the 
Procedure Code, he deliberately restricted the right of appeal in 
` regard to certain specified orders and distinctly declared that those 

restrictions applied to the High Court, de.” 


Chapter 43 of the Civil Procedure Code (Ss. 588 to 591 inclu- 
sive) deals with appeals from orders. S. 588 sets out the orders 
that. are appealable. It says: “‘ an appeal shall lie from the follow- 
ing orders under this Code’ and from no.other such orders.” In 
the list of orders following, orders under S. 622 are not included; 
and S. 591 says “except as provided in this chapter no appen 
shall lie from any order passed by any Court in the exercise of its 

- original or appellate jurisdiction.” 


v. 
Moidin Kutti. 


` 


Assuming that when an order is passed under S. 622 itis 
passed by a Court in the exercise of its appellate jurisdiction, as 
was held to be the case in Bhagirath v. Naubat Singh I. L. R. 2 
A. 117, by two of the Judges no appeal lies from an order under 
S. 622 unless the order is ejusdem generis with the ordera specified ` 
in 8. 588. 


The words. of S. 588 are “from no other such order,” and 
T have no doubt that it is in reference to these words that their, 
Lordships of the Privy-Council in their judgment in. Aurrish 
Chunder Chowdhry v. Kalisundert Debia, I. L. R., 9 C. 482, say 
“it only ‘rémains to observe that, their Lordships do not think 
that S. 588, Act X of 1877, which has the effect of restricting 
appeals applies to such a case as this where the appeal is from one 
- of the Judges of the High -Court to the Full Court.’ On this 
reference I conceive that itis no part of our duty to consider the 
particular order out of which the reference to the Full Bench is 
made, and without doing so it is, in my opinion, impossible to say 
whether the order in question is appealable or nob. 


‘The result of this judgment (so far as it applies to the gahi | 
before us) appears to me to come to this, that if the order’ made by 


o 


¢ 
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“a single Judge only amounts to ah order such as is intended by Ohakkara 
chapter 43 of the Code, it is not appealable unless it is within Chappan 
S. 588, but if it amounts to more and is a judgment then: it is Moidin Kutti. 
appealable ; in other words, that the right given by S. 15 of the 

Letters Patent to appeal from the order of a single Judge is only 

limited by the Code to such orders as do not amount to a judg- 

ment whereby the rights of the parties’ are concluded but, where 

this is the case, the order amounts to a judgment within the mean- 

ing of section 15 of the Letters Patent (8. M. H. C. R. 384), and 

an appeal lies. 


If the question before us were whether the particular order 
passed out of which this reference arose is appealablé under S. 
‘15 of the Letters Patent (and I was responsible for the order), I 
should have no hesitation in holding that the answer should be in 
the affirmative as it amounts to a judgment; but, as I have said 
before, that is not the question referred and, indeed, the Vakil sup- 
porting the affirmative proposition distinctly stated in answer to a 
- question put to him from the Bench when the question was first 
‘argued that he contended all orders made under S. 622 were. 
appealable so that if the High Court calls for the records of a case 
or declines to do so, in either case, according to this contention, 
‘the order is appealable. If this is the question we are required to 
answer in this reference, I should have no hesitation in answering 
the reference in the negative, for that would be to include as 

_ appealable orders within chapter 43 other than those mentioned in 
5. 588. 


Another question has been raised, viz:—Whether,an order 
passed under S. 622 is an order passed in the exercise of the 
appellate jurisdiction of the Court or merely under its power of 
superintendence as distinct from its appellate jurisdiction. Assum- | 
ing, however, that orders under 5. 622 were intended to be passed 
by the Court under its power of superintendence as distinct from 
its appellate jurisdiction, it is perfectly clear to my mind that in 
that case no order could be passed legally by a single Judge, for 
there is no power to delegate to a single Judge the right to pass 

` orders for the Court under its power of superintendence as distinct 

from its appellate jurisdiction. Inasmuch, therefore, as this order 

was made by a single Judge and the reference refers only to orders 
c 
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so passed, it seems to me that such orders in all cases must bo ° 
illegal and should be set aside even if there is no appeal under 
S: 15 of the Letters Patent. The fact that these applications 
are placed before a single Judge shows that whether rightly or 
wrongly it has hitherto beon assumed that they come within the 
appellate jurisdiction of the Court and have been so treated for 
sometime.- I do not think, therefore, that we should be serving 
any useful purpose in determining that which would stultify all 
previous orders so passed and I have, therefore, refrained from 
giving any opinion upon the question. 


On the whole, I am of opinion that it is not possible to answer 
this reference either in the affirmative or in the negative. I can 
only say that in some cases there may, in my opinion, be an appeal 
and in others there is no appeal, It depends upon the arder in 
question. ; 


Moore. J,:=At the hearing of an appeal preferred from an 
order of a single Judge of this Court under S. 622, C. P. C, it 
was urged that under the provisions of S. 591, O. P, ©., there 
was no appeal, and the following question has accordingly. been 
referred to tho decision of a Full Bench, “Does an appeal lie from 
an order passed by a single Judge of the High Court under S, 622 
O. P. 0.?” 


It is admitted that if an order passed under S. 622, Civil 
Procedure Code, is noi a judgment within the meaning of S. 15 
of the Letters Patent, there can be no appeal from it under the 
provisions of the Letters. As to what isa judgment under this 


section, reference may be made to the decision of Mr, Justice 


Bittlestone reported at 8. M. H. O. R.—334, where he observed. 
« The word judgment there (i.e, S; 15 of the Letters) used cannot 
be limited to a final judgment in a suit, nor indeed to a judg- 
ment in a suit at all, but must be held to have the moro general 
meaning of any decision or determination affecting the rights or 
the interest of any suitor or applicant.” (Reference may also be 
made to the decision of Markby, J., on the point in Justices of the 
Peace for Calcutta v. The Oriental Gas Company 8 B. L. R, 4383, 
followed in In the matter of the petition of Kally Soondéery Dabia 
I. L. R, 6, O. 594 at p. 601). The question, therefore, to be 
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considered is, whether an order amounting toa judgment having Chakkara 
been passed under S. 622, an appeal from it lies, no express appeal Chappan 
being provided for from such an order in the Civil Procedure Code Moidin Kutti. 
in view of the provisions of S. 591, Civil Procedure Code, which lays 

down that no appeal is to lie from any order passed by any Court in 

the exercise of its original or appellate jurisdiction except as pro- 

vided for in chapter 48 of the Civil Procedure Code? |, 


It must be admitted that this Court has not adopted a uniform 
course in dealing with the question as to whether appeals of the 
class now under consideration lie or not. 


In certain reported decisions referred to by my learned 
colleague and myself in our order of reference to the Full Bench the 
question as to how far Ss. 588 and 629 of the C. P. O., control the 
provisions of S. 15 of the Letters Patent has been considered, the 
view taken being that where those sections expressly direct that 
orders passed under them are final there can be no appeal under 
the Letters Pattent. In Vanangamudi.v. Ramasami I. L. R., 14 
M. 406, where an appeal under the Letters “Patent from an order 
passed under S. 622 of the CO. P. O., was considered, the only ques- 
tion adjudicated on in considering as to whether an appeal lay or 
not was as to whether the order was a judgment, The point now 
at issue was not raised. Ina number of decisions reported in the 

. 16th and 19th volumes of the I.L. R., Madras, appeals preferred 
under S. 15 of the Letters Patent Act from orders under 622 of 
“the Civil Procedure Code were heard and disposed of, but in all 
' these cases as far as can be seen from the reports the question as 
to whether such appeals lay was not discussed. In Venkata Reddi 
v. Taylor I. L. R.,.17 M. 100, the question as to whether, when a 
single Judge of this Court acting under S. 25 of the Provincial 
Small Cause Courts Act (IX of 1887) revises 'a decree of a 
Small Cause Court, his order could be appealed against under 
S. 15 of the-Letters Patent was considered and it was decided that 
notwithstanding S. 27 of that Act such an appeal lay. It appears 
to me that it would be difficult to differentiate this case from the 
one now under consideration. If, in spite of S. 27 of the Small 
Cause Courts Act, an appeal can be preferred from an order passed 
under §. 25 of that. Act if seems to me to follow logically that 
notwithstanding S. 591 of the Civil Procedure Code an appeal lies 
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Chakkara from an order passed by a single Judge under S. 622, Civil Proce- e 
Chappan dure Code, I cannot find any definite rulings on this question in 
the reported decisions of the Calcutta and Bombay High Courts. 
The very important decision of their Lordships of the Privy 
Council referred to in the order of reference (I. L. B.,9 C. 482) 
remains for consideration. The ruling of their Lordships to be found 
there as to the effect of S. 588, Civil Procedure Code, is as 
follows :—“ It only remains to observe that their Lordships do -not 
think that S. 588, Act IX of 1877, which has the effect of restrict- 
ing certain appeals, applies to such a case as this where the appeal 
is from one of the Judges of the High Court to the Full Bench.” 
The ruling has been recently considered at length in a judgment 
by Subrahmania Aiyar and Benson, JJ., reported at I. L. R., 20 M. 
407. It has there been held by Mr. Justice Benson (pp. 411 ahd 
412) that the words used by their Lordships, as, quoted in the 
present order of reference, do not lay down as a general rule that 
S. 588 of the of the Civil Procedure Code does not apply to any 
case in which an appeal is sought to be made under S. 15 of the . 
Letters Patent from the order of a single Judge. It is pointed out 
that in the case there under consideration.a Judge of the High Court 
of Calcutta had by an order passed under S. 610, Civil Procedure 
Code, refused to transmit to the Court of First Instance for execu- 
tion a decree of the Privy Council and Mr, Justice Benson was of 
opinion (following no doubt the view expressed by Edge, ©. J., in, 
Banno Bibi v. Mehdi Husain I. L. R., 11 A. 875 and Muhammad 
.Naim-ul-lah Khan v. Ishan-ul-lah Khan A. 14 A. 226) that although ° 
the order made by the Judge was under S. 610, C. P. O., yet it - 
was none the less an oder determining a question arising between 
parties to the suit in which the decree was passed and relating 
to the execution thereof (S. 244,. Civil Procedure Code). “It ‘was 
therefore,” Mr. Justice Benson goes on to observe, “ an order of 
the kind expressly declared by S. 2 of the Code to fall within 
tho definition of “a decree” and, as such, it was obviously an 
order against which an appeal would lie as against a decree.” 
According to Mr. Justice Benson the language used by their 
Lordships amounted to nothing more than this. “$. 588, no 
doubt, has the effect of restricting appeals in the case of orders 
which are not decrees, but it does not- apply to such a case as 
~ this before us which is an order in execution and, therefore, 


v. 
Moidin Kutti. 
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a decree. When therefore such an order has been made by a Chakkara 
single Judge an appeal lies to the Full Court.” With all due Ohappan 
deference to my learned colleague, I cannot accept the inter- Moidin Kutti. 
pretation here put on the clear and unambiguous language of 
their Lordships. There is nothing to show that they looked 
upon the order of Mr. Justice Pontifex then under consideration 
(wide I. L. R., 6 C. 594), as a decree under S. 244, ©. P. C., or that 
the provisions of that section were in their minds when they made 
the observation under consideration. Ifthe report is referred to, 
it will be found (pp. 486 and 487 that Counsel for the respondent 
strongly urged on the consideration) of their Lordships that what- 
ever might have been the case before the enactment of S. 588 of 
Act X of 1877, the provisions of that section rendered it clear that 
there-was no appeal. Their Lordships, it is shown, duly considered 
this argument and overruled it in the observation now under consi- 
deration and this being the view that.they have taken of S. 588 of 
the Œ. P. C., it can scarcely, I think, be doubted that they would 
take a similar view of the argument that S. 591 takes away an 
appeal given by S. 15 of the Letters Patent if the question came 
before them for decision. It appears to me to be very difficult to 
understand why, if the Legislature intended by Ss. 588, 591 and 
629 to take away the right of appeal, from decisions of single 
Judges of the High Court granted by S. 15 of the Letters Patent, 

this very important change in the law was not made by clear and | 
` distinct enactment. It must, I think, in considering this question, 
be borne in mind that no attempt is made in Act XIV of 1882 to 
provide a complete Code of Procedure for the High Courts in all 
branches of their civil judicial work. Nothing is said, for example, as 
to whether appeals are to be heard by one Judge or by a Bench 
of two or.more Judges. The power given to the Chief Justice to 
make rules as to such matters under Ss. 13 and 14 of 24 and 25 
Vic, ch. 104 is not’ interfered with. If it was intended that the. - 
right of appeal given by S. 15 of the Letters Patent from all judg- 
ments of a single Judge should be taken away, it is only reasonable 
to presume that the Code would have gone further and provided as 
to what judicial acts may be done ‘by a single Judge and what 
‘matters should go before a Bench of at least two Judges. 


It is further urged that Ss. 632 and 638, ©. P. C. show 
_ that Ss, 588 and 591 apply to the High Court and that it was 


| 
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“kapan Hadi that the right of appeal given by S. 15 of the Letters e 

Patent should not be affected by the provisions of Ss. 588 and 
591, it may be presumed that these two sections would have been 
included in those mentioned in S. 688 as sections which do not 
apply to the High Court. Itis clear, however, that this could 
not have been done, for the provisions of sections 588 clause 1, 
provides that if. a District Munsif passes an order under 9. 20° 
of the Code, an appeal lies to the District Judge, but that there is 
no second appeal to the High Court, while if a District Judge 
passes such an order an appeal-can be preferred to the High Court. 
‘Whatever view be taken of section 15 of the Letters Patent it 
would have been impossible to include section 588 among those 
sections that do not apply to the High Court. 


Mo idin Kutti. 


It has further been urged that when a Judge of the High Court 
acting under 5. 622 of the Code of Civil Procedure passes a judg- 
ment in revision, he has not done so in the exercise of either the 
original or appellate jurisdiction vested in fhe High Court (24 and 
25 Vic. c. 104, S. 18) and that there is, consequently, no appeal 
from his judgment under 8.15 of the Letters Patent. It does not 
appear to me that this is 4 valid contention. Under S. 8 of 24 and 
25 Vict. c. 104 it was directed that the Supreme Court and the 
Court of Sadr Adalat and Fouzdary Adalat in Madras should be 
abolished and that (S. 9) a‘High Court should be established which 
should have and exercise’ all jurisdiction and every power and 
authority whatsoever vested in any of the Courts thus abolished at 
the time of their abolition. The extensive. powers of revision now 
exercised under S. 622 of the. Civil Procedure Code were first given 
to the Sadr Court in a very restricted form by S. 85 Act XXIII of 
1861 which received the assent of the Governor-General on the 28th 

~ August 1861, The Sadr Court was not abolished and the High 
-Court, which was to take its place, established till the first Letters 
Patent were issued in 1862. When, therefore, the High Court was 
established, among the powers vested in it were those of revision 
given to the Sadr Court under section 85 of the Actiof 1861 which 
is the basis of S. 622 of the present Code. The question, there- 
fore, that arises for consideration is as to whether these powers of 
revision are included in the matters dealt with in S. 18 of 24 
and_25° Vict..c. 104 or with those treated of in S. 15. Such 
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powers are, I’ am of opinion, certainly not dealt within S. 15 Chakkara 
which treats of acts of superintendence over Subordinate Courts, Ohappan 
such as, calling for returns, transfer of appeals and suits from one Moidin Kutti. 
Court to another and the power to issue rules relating to practice 

and procedure and to prescribe forms and clearly’ gives no power 

such as that exercised under S. 622 of setting aside a judgment of 

a Subordinate Court and passing a revised judgment in lieu thereof. 
Reference may be made to I. L. R., 1 A. 101, where it is held that 

S. 15 of the Charter Act confers on a High Court administrative ` 
authority and not judicial powers and where it is pointed out in a 

foot-note that this is the view that has been followed by the Calcutta 

High Court in a long series of cases. The powers of revisions 

now under consideration must, therefore; come under S. 18 and as 

such powers are certainly not exercised by the High Court in its 

original jurisdiction, it follows, in my opinion, that they come under 

the appellate jurisdiction of that Court. If this view be correct a. 
judgment under S. 622, Œ. P. C. is passed pursuant to 8. 18 of 24 

and 25 Vict. c. 104 and an appeal accordigly lies from it. under S. 15 

of the Letters Patent. 


For the foregoing- reasons, I am. of opinion that it was not 
the intention of the Legislature that the provision of §. 15 of the 
Letters Patent should be affected: by S. 591 of the O. P. O., that, 
consequently, an appeal lies from any order amounting to a judg- 
ment passed by a single Judge under 5. 622 of the Č. P. C., not- 
withstanding the provisions of S. 591, and I would accordingly 
answer the question referred as follows:—An appeal lies from all 
orders amounting ‘to judgments passed by a single Judge of the 
High Court under S. 622 of the Civil Procedure Code. 





IN THE HIGH COURT OF JUDIOCATURE AT MADRAS: 


Present :—Mr. J ustice Benson and Mr. Justice Moore. 


Nagoji Ramachandra and others ... (Petitioners—accused.)* 
Vv. . i 
Queen Empress ne oe ... Counter—petitioner. 
Criminal Procedure Code, S. 148—the Indian Penal Code Ss. 188, 447. —Tresspass ee KAIN ars 
upon property under attachment of Magistrate—Criminal trespass. i, 








` * Criminal Rev, Case No. 226 of 98, 16th September 1898, ae 





Nagoji 


v. 
Queen 
Empress.. 
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Disobedience to an order passed by a Magistrate under S. 146 of the Criminal 
lamachandra Procedure Code is not an offence falling under S. 188 of the Indian Penal Codé and ~ 


is not punishable as such. . 

A person who trespasses upon and cultivates immoveable property which has 
been attached by a Magistrate under S. 146 of the Criminal Procedure Code 
commits the offence of oriminal trespass, and ho is liable to be punished under 
S. 447, of the Indian Penal Code. 

Petition under Ss, 485 and 489 of the Criminal Procedure Code 
praying to revise the judgment of the Sub-Divisional 1st Class 
Magistrate in Appeal No. 8 of 1898, presented against the judg- 
ment of the 2nd Class Magistrate of Tirnvadi, in Calendar Case 
No. 651 of 1897. 


_ Sivaji and Nagoji were two brothers constituting an un- 
divided family. Disputes arose between them in the division of 
their family property in 1890. Sivaji leased out his lands to certain 


- lessees for seven years and Nagoji leased out same lands to another 


set of lessees for five years. As there was a likelihood of a breach of 
the peace in consequence of disputes between the brothers and 
their lessees, the Magistrate of the place issued a notice under 
5. 145 Criminal Procedure Code and, after enquiry, finding that 
neither of the lessees was in possession, attached the property 
in dispute under S. 146, and referred the lessees to a Civil Court 
to have their titles decided. Sivaji’s lessees accordingly insti- 
tuted a suit in 1892 against the lessees of Nagoji. But the Civil 
Court finally held that neither of the lessees had any title or right 


to possession. The property all along continued to be under attach- , 


ment and was.annually leased out by Government. In August, 
1896, the District Magistrate issued an order to leave the lands 
fallow and had this order communicated to the lessees of the two 


brothers, ‘He also gave notice by beat of tom. tom that none should 


enter the land. By this time the lease of the younger brother had 
expired and the lessee of the elder brother had died. Consequently, 
in September 1896, thé younger brother Nagoji petitioned the 
District Magistrate requesting the delivery of the attached land. 


But as he received no reply till July 1897, he leased the land to the. 


2nd accused, one of his former lessees, and the 8rd accused. Then 
the 2nd and 8rd‘ accused accordingly entered upon the land and 
cultivated it. For these acts of theirs, the three accused were pro- 
secuted and convicted. by the 2nd Class Magistrate of Tiruvadi, 
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and on appeal, by the Sub- Divisional Magistrate, the Ist accused Nagoji 
under Ss. 109, 188,.447, the 2nd accused under Ss. 188 and 447 Ramachandra 
and the 8rd under Ss, 109 and 188. The accused thereupon pre- nee, 
ferred this criminal revision petition to the High Court. 


E, Kupuswami Aiyar for accused. 
The Government Pleader for the Crown. 


R,. Kuppusawmi Aiyar :—Disobedience to an order passed under 
S. 146, Criminal Procedure Code, is not an offence punishable under 
S. 188, Indian Penal Code. The order issued’ under that section is not 
one directed to the parties to the proceedings, but one directed to a 
Police officer to take possession of the land in dispute, vide Form 33, 
Sch. V, Criminal Procedure Code. The Ist and 3rd accused were not 
parties to the possession-case and any order passed therein could not 
possibly affect them. At the time of the alleged trespass, the order of 
the Magistrate should be held not to have been subsisting, because the 
circumstances which form the pre-requisite for the order ceased to exist 
atthe time of the expiry of one of the leases and the death of the other 
lessee without taking any possession for over six years. ~ 


“The order was not subsisting at the date of the alleged trespass 
for another reason, The order was to-stand till the Civil Courts decided 
the title of the lessees; and with the decision of the Civil Court that 
neither of the lessees had any right to the property, the order came to 
anend. The acts of theaccused do not amount to criminal trespass, for 
their entering on their own lands does not amount tu any offence, neither 
did they enter with the intent to intimidate, insult or annoy any person 
in possession of the property. Vide Joykissen Mookerjee v. Peary Mohun 
Mookerjee 24 W. R.,$40. Further, the order of the @ollector that the 
land will be left fallow is tantamount to giving up possession. The 
acts of the accused do not therefore constitute an offence either under S, 
188 or 447, Indian Penal Code. 


The Government Pleader. In 1896, when the Collector directed the 
land to be left fallow, he also gave notice by beat of tom-tom on the lands 
that none should enter there. The accused by violating that order have 
brought themselves within the terms of S. 188, Indian Penal Code. 
Farther, they are clearly guilty of criminal trespass. 5 


The Court delivered the following 


ORDER :—We do not consider that the conviction under 
8. 188, Indian Penal Code can be upheld. The order passed 
: a S D 
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Nagoji by the Magistrate under S. 146 of the Criminal Procedure Code e 
Ramachandra ~- - - : 


v was an order to a Police-officer to. take possession of the land” 
Waa and not an order to any one of the accused persons. It is urged 
“. that the. order of the 29th July 1896 is, one the disobedience of 


which would’ constitute an offence under S. 188, Indjan Penal 
Code, but we cannot accept that view. This is merely an admin- 
istrative order by the Deputy Collector to the Tahsildar to the 
effect that the’.lands are not to be leased out for the future. 
We set aside the conviction of the 8rd accused under S. 188, 
Indian Penal Code. It is, however, shown that the Ist and 2nd 
accused deliberately entered on the Jand while it was still under 
attachment ‘by order of the Magistrate. In doing so they, we 
consider, committed an-offence under S. 447, and we uphold the 
. findings and sentences of the Magistrate under ‘this section. 
- . The 8rd accused, it is admitted, did not enter on the land and he 
has been convicted under S, 188, Indian Penal Code, only; It 
is ordered that the fine imposed on him be refunded if it has been 
paid. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. neice Pabrebmayia “Aiyar, and Mr. Justice 


Benson. - 
-Obai Goundan ie . Appellant* (Defendant) 
. a . 
“Ramalinga Aiyar ... > .... Respondent (Plaintif). 
Obai _. Rent Recovery Act (Madras Act VIII of 1865), 8. 11—Registration Act, S. 17. f 


A. document which only evidences an agreement to vary the terms of a tenancy 
Ramalinga with reference to the amount of rent to be paid does not reqnire registration, 


In a suit by a landlord against his tenant for acceptance of patta, the tenant 
claimed a permanent remission of rent under a takid issued by the predecessor in 
title of the plaintiff, the alleged ground for the remission being that the waste lands 
in the defendant’s patia contained inferior soil and were partly within the water 
spread of a tank and that the defendant used to get occasional remissions whenever 
any lands were left uncultivated. 


Held : that the takid did not require registration and was admissible in evi- 
dence to prove the reduction in the amount of rent to be paid; but that the 








#B. A, No. 1284 of 1897, i 2nd September 1898, 


al 
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stipulation for the remission of ront to be paid was not binding on the plaintiffasit | - 


i „had not been granted for any of the purposes mentioned in the last para. of 8.11, 
Rent Recovery Act. 

Second appeal from the decree of the District Court of Salem 
in A. S. No. 19 of 1896,- reversing the decision of the Court of the 
Sub-Collector of Salem in summary suit No. 18 of 1895. 


.This was a suit by the Manager of the Berikai estate under the 
Court of Wards against one of the tenants of the estate for enforce- 
ment of acceptance of a patta and execution of a muchilika. Tho 
plaintiff claimed arent of Rs. 162-8-11. The defendant, on the other 
hand, claimed a permanent remission of Rs. 45-11-83 under a takid 
given to him by the late owner of the estate on the 26th of May 1888, 


“You having asked me to grant you a cowle remission of half 
assessment on the ground that out of the wet lands under the tank held 
on patta formerly by your father and now by you—those near the tank 
contain much “ chowdu ” soil while those far from the tank are sandy 
and some of them withia the waterspread, with the result that there is 
loss of crops, the said lands have been inspected with the result that the. 
above defects have beén found to really exist, It also appears that the 
custom has been for you to pay assessment in the year in which crops 
are raised and to obtain remission in years in which the lands were left 
waste. Considering all these facts, a"permanent cowle remission of half 
the above assessment is granted from fasli 1297 and you shall pay the 
balance every year whether the lands are cultivated or left waste.” 


It was not alleged or proved in the Courts below that the 


remission referred to in the takid had been obtained from the 


defendant as a matter of right.. The Sub-Collector allowed the 
defendant’s contention and ordered the patta to be issued for the 
‘reduced amount. On appeal, the District Judge held that the 
takid was inadmissible -in evidence for want of registration as a 
grant, and that as a contract it was bad for’ want of consideration, 
as the owner of the Estate was not legally bound to grant the 
remissions referred to in the takid. He, therefore, reversed the 
decree of the Sub-Collector and ordered a patta to be issued for thé 
larger.amonnt. - The defendant then preferred this oe appeal 
to the High Court. ` f 


V. Bhashyam Aiyangar and O. R, Tir uvenkatachariar for 
appellant, 


K. R. Ramasubba Aiyar for respondents 


Ramalin gà 
Aiyar, 


Obai 


Goundan | 


v. 
Ramalinga 
Aiyar, 
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The Court delivered the following 


JUDGMENT :—We think the judge was in error in hold- 
ing. that Exhibit II required to be registered. The document only 
evidences an agreement to vary the terms of tenancy with reference. 
to the amount of rent to be paid. As such'it cannot be held to 
relate to an interest in immovable property and, therefore, did not 
require registration, Satyesh Chunder Sircar v. Dhunpul Singh 
I. L. R., 24 C., 20. 


It was next contended that this document Exhibit II should be 
held to be binding on the plaintiff inasmuch as rent which up to 
then was payable only in respect of such lands as were cultivated 
thereby was made payable in respect ‘of the entire holding whether 
cultivated or not. If up to the date of this document the defend- 
ant was not bound to pay for other than cultivated lands, the 
agreement on the part of the defendant to pay for lands whether ` 


-cultivated or not would have made the agreement binding not only 


on the late Zemindar, but also upon the plaintiff, his successor, and 
no question would have arisen under the proviso to S. 11, Rent 
Recovery Act; but in the lower Courts the defendant did not allege 
that prior to this document he was entitled to remission as a matter 
of right.. We cannot, therefore, say that the Judge was wrong in 
holding that the remissions prior to it were mere concessions, 
Exhibit VII to which our attention has been drawn is not consistent 
with the contention that the remissions were a matter of right, nor 
does the language of Exhibit IL itself support that view. That 
Exhibit II does not grant reduction of rent otherwise properly 
payable in respect of the land is quite clear, and unless such reduc- ` 
tion is granted for any of the purposes set out in the proviso to 

5 11, already referred to, the arrangement must be held not to be 

binding upon the plaintiff. The finding of the Judge is that the 

reduction was not agreed to for any such purposes. The mere fact 
that the defendant has made some improvement since the execution 


- of Exhibit II cannot bring the case within the exception to this 


Proviso. . 


For these reasons, we must hold that “the decree of the lower 


‘appellate Court is right, and dismiss the second appeal with costs, ` 


SSS 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Davies and Mr, J ustige Benson. 


Queen Empress `... . ay © a Appellant * (Plaintif) 


Makam Abayya and others ... ... Accused (Defendants). 
Indian Penal Code, S. 206, 378, 403, 424,— Standing crops’ attachment by a Civil 
Court on—Removal of standing crops not amounting to theft. < 


Standing crops in the possession of the accused had been attached by a Civil 
Court in a suit in which they were defendants. The accused notwithstanding the 
attachment cut and carried away the crops. 


Held :—that the act of the accused amounted to an offence under S, 424, Indian 
Penal Code. i 


Per Benson, J.:—The act of the accused amounts also to the 9tenos of criminal 
misappropriation under S. 403, Indian Penël Code. 

Appeal from the judgment of the Sub-Divisional Magistrate of 

Cuddappah in Appeal No. 10 of 1898 reversing the judgment of the 


2nd Class Mopeeate of a ul in Calendar Case No, 21 - 


of 1898, 


On of about the 31st Donii 1897, the accused cut and . 


carried away, cholam, green and black gram crops of theirs which 
had been attached on the 19th December 1897, by order of the 
District Munsif’s Court, Cuddapah, in O. S., No. 614 of 1897, the 
accused being defendants in that suit. Tho accused were charged 
and convicted under S. 379, Indian Penal Code, by the 2nd Class 
Magistrate of Kamalpuram. On appeal, the Sub-Divisional Magis- 
trate held that the offence commited by the accused -was under 
“5, 206, Indian Penal Code, and that the 2nd Class Magistrate had 
no jurisdiction to-try the case without sanction to do so by the 
District Munsif of Cuddapah, under S. 195, Criminal Procedure 
Code. He accordingly acquitted the accused, The Government 
then prefered this appeal to the High Court, 


The Public Prosecutor (E. B. Powell) for the Crow, 
V. V. Srinivasa Aiyangar for accused. 
The Court delivered the following 


JUDGMENTS :—Benson; J. :—The Deputy Magistrate was, in 


my opinion, right in holding that the alleged act of the accused in 
* Cr appeal 370 1898. 18th September 1893, 
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: ‘cutting and removing the standing crops which had been attached 


by the Civil Court did not‘amount to theft. In order to constitute 
theft there must be moving of moveable property with the inten- 
tion of.taking it dishonestly out of the possession cf another person. 
Standing crops are, for the. purposes of the Indian Penal Code, 
immoveable property, and when such crops ‘are attached under 
S. 274 of the Civil Frocedure Code, possession of them is not 
transferred to the Court. Possession remains with the owner, but 
he is forbidden to alienate and charge the crops. - 


When the crops are cut they become moveable property, but 
it would, I think, be difficult to conclude that possession of them 
is transferred to the Court or its officer by the act of cutting. The 


‘cutting, however, cannot put an end to the attachment once pro- 


perly effected. The crops must be regarded as moveable property 
under attachment, but in the possession, as before, of the judgment- 
debtor. I am not unmindful of the views of this Court in Criminal 


. Revision Cases Nos. 459 of 1883 and 121 of 1887. (Wiers “ Law 
of Offences, ” pp. 245), 245, in the former of which it was assumed, . 


and in the latter of which it was held, that theft could-be committed 
by the owner of a crop under attachment removing it, In both 
of these cases, however, tlie attachment was by distraint niade by 
a Revenue Court and the mode and effect of attachment by- a 
Civil Court as regards possession was not considered.- No doubt, 


. when in the present case the crops was ‘cut, the Court or its officer 
“had the right to at once take possession of it, but the right to 


possession is not the same thing as actual possession. The actual 


‘possession remained with the ‘judgment-debtor, and when he 


removed the crops he did not take it out of the possession of the 
Court or its officer or any other person. The offence committed 
was, therefore, not theft, but it was criminal misappropriation 
within the meaning of S. 403, Indian Penal Code, inasmuch as 
the judgment- -debtor thereby dishonestly converted the property 
to his own use. The act was also an offence punishable under 
S.. 424, Indian Penal Code, wiz., dishonest removal of property, 
even when such property belongs to the person removing it; and 


-the accused might properly have been convicted of the offences by 
‘the Sub-Magistrate, or, by the Deputy Magistrate when this case 


game betore him in appes, 
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I would, therefore, set aside the order of acquittal made by 
the Deputy Magistrate and direct; the Deputy Magistrate to 
restore the appeal to his file and dispose of it on the merits and 
with reference to the above observations. 


Davies, J.—I agree to the order proposi on , the one that 
the case was not one of theft, but fell under S. 424, -of the Penal 
Code. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice  Subrabmania Aiyar and, Mr. Justice 
Boddam. - 
Rajagopala Pillai en, sits Appellant * Plain 
A vo 


Krishnasami Chetti baie .. Respondent: (2nd Defendant). 





Dissolved pattnership—Power of Steins to bind each other—Power of surviving 
partners to bind representatives of deceased partner by acknowledgment of partnership 
debts—Limitation Act, 8. 21.- 


Where a partnership is dissolved by the death of one of the Suita the surviv- 
ing partners cannot bind the ropresentatives. of ‘the deceased partner by their 
acknowledgment of a debt of the firm unless they are specially authorized to do so. 


Second appeal from the decree of the District Court of Tri- 
chinopoly in A. S. No, 289 of 1895, presented against the decree of 
the Court of the District Munsif of Prirangam. in O. S. No. 407 
of 1894, | : 


The plaintift sued on an account TAN between him-and the 
1st defendant. The settlement of the accounts was on 14-11-91. 
The plaintiffs ought to make the 2nd defendant liable on the ground 
that the 2rd defendant’s father was a partner with him. in the 


dealings out of which the plaintiff's debt arose. The 2nd defend- 


ant’s father had died in August 1891, previous to the settlement of 
accounts. ‘The suit when it was brought was barred if based upon 
the items of the accounts, but was in time from the date of the 
settlement. . The District Munsif decreed for .the plaintiff not only 
against the 1st defendant but also against the 2nd defendant on-the 
ground that he had become a member of the firm subsequent to his 
father’s death, and was, therefore, bound by the settlement made 
by the the plaintiff with the 1st defendant. i 


ES 8. A. No. 1290 of 1897, _ Gth September 1898, 


Queen 
Empress 
v 
Makam 
Abayya. 


Rajagopala 
Pillai 
v. 
Krishnagami 
Chetti. 


Rajagopala 
Pillai 


v, 
Krishnasami 
Chest, 


tamachandra 


Kúppušsmi 
Aiyar. 
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-On appeal, the District Judge held that the 2nd defendant 
never became a partner subsequent to his father’s death and that, as 
his father died previous to the settlement, the 2nd defendant was 
not bourd by the settlement. He, therefore, held that the suit was 
barred by limitation and reversed the decree so far as as the 2nd 
defendant was concerned. The plaintiff then preferred this second 
appeal. 


T. Rangachariar for appellant 
_ V. Krishnaswami Awan for respondent 
The Court delivered the following 
JUDGMENT :—~The District Judge's finding is sufficiently 
clear. The only question raised was whether or-not there was a 


partnership at the time of the acknowledgment. This the Judge 
negatives. 
A surviving partner cannot bind the representatives of a de- 


ceased partner unless he is authorised to do so. Itis not suggested 
in this case that the surviving partner was so authorized except in 


so far as that is implied by the continuance of the partnership and. 


this is negatived by the Judge. 


We are unable to see that the law isin any way affected by 
the sections of the. Contract Act referred to. The fact that the 
partnership is being wound-up is not of itself sufficient to authorise 


a surviving partner to bind the representatives of a deceased partner - 


by acknowledging a debt, 
The second appeal is dismissed with costs 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


’ Present:—Mr. H. H. er, Officiating Chief Justice and 
Mr. -Justice Moore. 


Ramachandra Rao and others ... oe NE A * (Plaintif) 


Kuppusami Aiyar Ws <... Respondent. 


Promissory note—Negotiation of—Transfer of Pro- -note without endorsement. 


A promissory note may be affirmed by the holder just like any other chose in 


action without endorsement; thereis nothing in the Negotiable Instruments Act 





# A, No. 199 of 1897. bi 27th September 1898, 
[This case follows A. No, 175 of 1897]. 
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t 


which prescribes endorsement as the only. mode of transfer so as to render’, transfer Ramachandra 


made by any other mode invalid. 
Paitat Ambadi Marar v. Krishnan I. L. R., 11 M., 290 distingaished. 


A transfer of a pro-note without endorsement does not give: tho transferee the 
rights which, according to Law Mérchant (The Negotiable Instruments Act) an 
endorsement would give him. = 


The Swadesa Dravya Sekhara Nedhi Company of Coimbatore went 
into voluntary liquidation and appoined certain liquidators to wind-up 


Rao 


Ve 
Kuppusami 
Alyar. 


the affairs of the Company. The plaintiff bought the assets of the . 


Company under a deed of assignment by the liquidators, but failed to 
get endorsed by them certain promissory notes which formed , part of 
the assets. The present suit, one of a series, was brought on those pro- 
notes. The defendant, the executant of the pro-notes, pleaded that 
the property in the notes had not passed to the plaintiff and could 
not pass without an endorsement of the notes themselves, 


The District Judge of Coimbatore agreeing with the contention of 
the defendant dismissed the suit oh the strength of the case in 11 M. 


The plaintiffs appeal. 


V. Bhashyam Atyangar for appellant:~-The decision in I. L. R., 
11 M., is really wrong. But it is needless for the purpose of this case 
to go so. far. The decision is verbally correct and explainable. The 
absence of endorsement takes away only the right of further negotiation 
conferred upon the endorsee: by $. 50 of the Negotiable Instruments 
Act. The special mode of transfer - provided by the Act does not take 
away the Common Law mode of transfer by assignment. This was 
decided by your Lordship (Shephard, J.,) in a recent Original side 
appeal. z o5 


P. S. Bivaswami Atyar for respondent :—The course of autho- 
rities beginning from 11 M., is uniformly in favour of the view that 
a pro-note does not pass to another otherwise than by endorsement. 
The Actitself clearly means to do away with all other modes of transfer. 


S. 8 defines a holder, S. 14 defines negotiation. By negotiation a person — 


becomes a holder and holder by S. 8 means and includes not only a 
holder in due course but all holders, generally, and S. 48 says that the 


. instrument is negotiated by endorsement and delivery. These sections 


read together make it clear that a note will not pass to another except 
by endorsement and delivery. 


The cases in which the contrary has been held, the Original side - 


appeal, the case in 3 Eq. and others are explainable on the ground of 
p 
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Reinachandra a trust existing in such cases. The cases where there are powers- 


Rao 


of-attorney are also’ peentinr and stand by themselves as a separate 


Kuppusami. class, 


Alyar. 


In the case in 10 O. `B., 203, The Ohtef Justice and Willes J. hold 
that even inadvertent omission to endorse cannot ‘be excused, as it 
would lead to a new mode of transfer:injurious to the mercantile 
nomimni: 


Officiating C. J. :—How do you explain the 14 Common Benchjonso f ? 
That is clearly against you. 


P. 5. S.:—It may be that it came under the exceptions of a case of 
trust or power-of-attorney. 


The Court delivered the following 


JUDGMENT :—In Pattat Ambadi Marar v. Krishnan I, L. R., 
11 M. 290 it was held that without indorsement there could not be 
negotiation of a promissory ‘note payable to order. Here the point 
taken is that there was a valid transfer or assignment of the chose 
in action, and it is not contended that there was any negotiation of 
the note, According to English law it is clear that a promissory note 
may be assigned by the holder just like any other chose in action, the 
assignee taking the rights which his assignor has to convey and no 
more. Whistler v. Forster, 82 L. J., C. B., 163. He does not obtain 
the title according to Law Merchant which an endorsement would 
give him, nor could he before the Jurisdiction Act sue in his own 
name, but the transfer is nevertheless valid as an equitable assign- 
ment. There is no reason why in this country an assignee of this 


` particular sort of chose in action should not enjoy the rights which 


attach to the assignee of debt and be allowed to sue in his’ own 


“name, 


It is arguéd that by the Negotiable Instruments Act any other 
mode of transfer than by indorsement is excluded. We can see 
nothing in the Act to justify this contention. 


We must reverse the decree and remand the case for trial. 


. Respondent must pay the costs of the appeal. Other costs will be 


provided for in the revised decree, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Darei and Mr. Justice Benson. 


Sambasiva Chari... ` a.. ... Appellant * (Plaintif) 


Ramaswami Reddi sae! My Respondent (Defendant). 


Rent Recovery Act (Madras Act VIII of 1865), Ss. 18 and 51—The General Clauses Sambasiva 
Act, S. 10—The Madras General Clauses Act, S. J1—Limitation—Summary suit to set Chass 


aside distraint, time for. PEN 


Summary suits under Ss. 18 and 51 of the Rent Recovery Act must be brought Reddi. 
within the 30 days provided therein. Neither the General Limitation Act nor S. 10` 
of the General Clauses Act nor S. 11 of the Madras General Olauses Act applies 


. to such suits so as to extend the time in any manner whatsoever. 


A summary suit under S. 18 of the Rent Recovery Act to set aside a distraint 
was brought on the 31st day after the distraint, the 30th day being a Sunday z 


Held: that the suit was not barred by limitation on the general principle that 
where parties are prevented from doing a thing in Court on a particular day, not by 
any act of their own, but by act of the Court itself, they are entitled to do it at 
the first subsequent opportunity, Shooshee Bhusan v. Gobind Chunder I. L. R., 18 C., 
231 and Peary Mohwn Aich v. Anunda Oharan Biswas Ib. 681, followed. 


Second appeal from the decree of the District Court of North 
Arcot in A. S. No. 241 of 1896, reversing the decree of the Head 


Assistant Collector of North Arcot in Summary Suits Nos, 194 to 
198 of 1895. 


Plaintiff sued under 8.18 of Act VIII of 1865 to set aside a 
distraint. The suit was filed on the 31st day after the distraint, 
the 30th day being a Sunday. The Courts below held that the suit ` 
was barred by limitation as, in their opinion, neither the Limitation 
Act nor the General Clauses Act nor the’ Madras General Clauses 
Act applied to the case. 
~ M. Krishnamachariar for appellant. 

Vi 0. Desikachariar for respondent. ee 
The Court delivered the following : 


JUDGMENT :—We are clearly of opinion that the provisions 
of the Limitation Act do not apply to extend the time of 80 days 
limited by Ss. 18 and 51 of Act VIII of 1865 for bringing a Sum- 
mary Suit to set aside a destraint. The cases at Veeramma v. 


% S. A, 1399 of 1897. 27th September. 1891, 


Sambasive 
Chari 


Paman ami 
" Reddi. 
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AbbiahI. L. R., 18-M., 99 and Appa Rau Sanayi Aswa Rauv. Krish- 


namurthi Ib. 20 M., 249 and Kumara Akkappa v. Sithala Naidu 
476 place the matter beyond all doubt. Nor is B. 10 of the General 
Clauses Act or S. 11 of the Madras General Clauses Act applicable, 


- inasmuch as they do not refer back to Acts of the year 1865. . 


But there is a general principle of law which has been recog- 
nized in two recent cases by the High Court of Calcutta Shooshee 
Bhusan v. Gobind Ohunder (I. L. R., 18 O., 281 and Peary Mohund 
Aich v. Anunda Charan Biswas Ib. 631) that “where parties are 
prevented from doing a thing in Court on a particular day, not by 


. any act of their own, but by the act of the Court itself they are 


entitled to do it at the first subsequent opportunity.” I. L. R., 18 
C., at p. 686. We see no reason why this principle should not be 


“ followed in cases like the present, when it has been adopted as a 


Savithri 
Ammal 
v 
Ramasgmi. 


rule of law in cases to which the Limitation Act and General 
Clauses Act apply. We, therefore, rule that the plaint in this case 
which was filed on the 81st day after the distraint was filed in 


time, the 380th day being a Sunday on which the Court was closed 


in accordance with the rules of this Court. 


The decree of the lower appellate Court is accordingly reversed, 
and the appeal remanded for disposal on the merits. 


‘The-plaintiff’s costs in this Court will be paid by the T 


_ and the costs incurred in the lower Courts will abide and tollow the 


result of the further trial ordered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. H. H. Shephard, Officiating Chief Justice, and 
Mr. Justice Moore. 


Savithri Ammal... | wee ... Appellant * (2nd Plaintif) 
wy : 
, Ramasami and others. > ... Respondents (164, 3rd, and 
| LA 4th Defendants). 


Civil Procedure’ Code, 5. 276—Attachment, effect of—Attachment does not affect 
equitable rights enforceable against the property on the date of the attachment. 


An attachment of property under the Civil Procedure Code does not affect sub- 
sisting equitable rights which could be enforced against the property at the date of 
the attachment.. ` 


#85. A. 1059 of 1897. ` 5th September 1898. 
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Tho plaintiff contracted with A in August, 1691, to take a mortgage of his pro- 
perty and advanced money under the contract, but took no registered instrament for 
the same. ` In September, 1891, the property was attached in execution of a decree 
against A. In December, 1891, the plaintiff took 8 registered mortgage- -bond for the - 
sum he had already advanced in Augnst, 1891. 


Held ;—that as-the Plaintiff had at the date of the attachment an enforcesblo 
contract in respect of the attached property, the rights enforceable under the attach- 
ment do not override his contract, and that a purchaser of the attached property in 
execution takes it subject to the plaintiff's mortgage, although the registered instru- 
ment was actually executed pending the attachment. ` 


Second appeal from the decree of the District Court of Tanjore 


in A. S. No. 800 of 1896, presented against the decree of the Court 
of the District Munsif of Valangiman in O. S. No. 282 of 1894, 


This was a suit to realise a sum of Rs. 153-6-0 due under a 
hypothecation bond executed by the Ist. defendant by a registered 
instrument, dated the 17th December, 1891. The plaintiff had pre- 
viously taken an unregistered instrument for the same, in August 
1891, from the 1st defendant who had agreed under that instrument 
to execute a validly registered mortgage and revert the consideration 
for the same. Between the dates of these two instruments the 
property was attached in September 1891, in the execution of a 
decree against the lst defendant.. In the execution-sale the property 
was purchased by the 2nd defendant who sold it to defendants 8 
and 4, The Courts below dismissed the plaintiff’s suit on the ground 
that the mortgage to him in December 1891, was made pending the 
attachment and was, consequently, invalid as against the auction- 
purchaser and his assignees. The plaintif then preferred this 
appeal. i 


P. 5. Stvaswami tee for appellant. © 


T, M. Appu Nedungadi for C, Sankara Nayar. for 2nd and 3rd 
respondents. : 


-‘Savithri 
Ammal 
v. 
Ramasami, 


P. S. Sivaswami Aiyar:—S, 276 has no applicätion to this « case for l 


two reasons, First, the mortgage deed having been executed in pur- 
suance of an agreement prior to the date of attachment, under which 
agreement the whole consideration had been paid, the mortgage cannot 
be avoided under S. 276 O. P, ©. This contention is anton by 
4 M, 417. M 


Officiating Ohief Justice :—That i is a case of prior charge. Was there 
a prior charge in this cage, 


j ‘Bavithri 
ae al 


Seitagami 
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P, 8. 8. Saris under an imperfect instrument the whole con- 
sideration has been paid there isan equitable charge created 3 Ves 576; 
` R. 5.0. P. 73; Fisher on Mortgages S. 25. 


_ 0. C. J. :—They are all cases of actual agreement. Yours is a case 
of actual mortgage, but not registered and therefore ineffectual. 


P.S.S. :—An imperfect document though ineffectual as a mortgage 
is at least evidence of an agreement to mortgage especially as the con- 


euderetion had been pad 


The next point is that the sale having been brought about under 
the attachment of 1893, the attachment of 1891 ought to be taken 
to have been abandoned and the mortgage deed is, consequently, 
valid. é 4 i 


Appu ‘Neduingjads :—Under the Transfer of Property Act there was 
neither a mortgage nor a charge till the second document was executed 
and the 2nd. document is invalid under S. 276. It may be that the law 
in England is different, The provisions of the law in India are clearly 
against the appellant. 


0. C. J. :—Suppose the first document had been SRNE 


A, N..:—That is different. The Registration Act says that a com- 
pulsorily registrable document if registered within time shall speak from 
the date of the document. 


0. 0. J. ‘— What is the difference. between such a case and this. 


4N.: :—The aeai ia that there was in this case no charge on 
the property at the date of my attachment. 


The Court delivered the following 


JUDGMENT :—Assuming the facts to be as stated by the 
plaintiff and the money to bave been advanced on the instrument 
of August 1891, before the attachment in September, we are of 
opinion that the attachment cannot override the right already 
acquired by the plaintiff. ¢ At the date of the attachment he was in | 
a position to insiston the instrument being registered. He cannot 
be in a worse position, because in December he took another instru- 


- ment for the same sum and had that registered. S. 276 of the 


Civil Procedure Code does not profess to override the general 
principle that a creditor.cannot assert higher rights over the debtor’s 
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property than a debtor himself possessed. The decree of the Savithri- 
Court below must be reversed. There must be a decree as: prayed Amal. 
for the amount claimed with costs and interest. | >. Ramagami. | 





“IN THE HIGH COURT OF JUDICATURH AT MADRAS. | 
Present : :—Mr. J ustice - Subrahmania, Aiyar and Mr. J ustic 
Benson, 4 


Sedhayra ie BEES oie . Appellant * 2nd (Defendant) K 
Subbamma tee, et oe Resporidént (Plaintif): 


Indian Stamp Act (Act I of 1897), S. 68~Indiaw Evidenco Act, Ss. 91 and pa Beshayya 
Indian Registration Act, S. -I cl. N— —Receipt of money—Proof of aliundi—Receipt, 
registration of. 


Subbammá. 


B. 68 of the Indian Stamp Act does not prescribe a receipt, as the only 

proof of payment so as to preclude any other evidence of such paym ent, A person: 
miaking a payment may demand a receipt, and when the receipt so given is not 
produced in evidence, evidence aliumdi is admissible in proof of the payment. 


A receipt for payment of money was given by a mortgagor to the mortgagee. ` 
After the morigage-debt was discharged,the mortgagor took back the receipt with 
an endorsement thereon that the debt was nil. In a suit by the’ mortgagee for 
` his debt against the mortgagor, : E l 


Held: that the endorsement did not require registration and was, therefore, ° 
admissible in evidence and that evidence eyes my be given in -proof of the pay- 
ment and discharge. Fae Ua SE: : ` 


Second appeal from the decree of the “District Court of 
Godaveri in A. S. No. 173 of 1896, presented against the decree of, 
the Court of the District Munsif of Tanuku in 0. S. No. 302 of 
1894. 


Plaintiff sued E 2, 3, es on a ee ie exe- 
cuted in her favor by defendants 2 and4 and by the deceased 
husband of the 8rd defendant. Defendants 2, 3 and 4 contended 
that it was the 1st defendant from whom they had borrowed money 
and to whom they had delivered the mortgagé-bond though executed 
in “the name of the plaintiff, and had given a receipt for. the. 
money jointly in the name of the Ist defendant and the plaintiff. 
Subsequently, they had sapere the kaka amount to the Ist- 





*§, A. 1066 of 1897. - msec 77 aT] ++ [26th Aug, 1898, 


ma elan TS ` 


Seshayya, 


- 
Subbamma.. 


bý 2 
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defendant and had taken back the receipt with an endorsement of 
payment on its back as having been made partly to the Ist defend- 
ant and partly to the plaintiff, who attested’ the endorsement. 
The District Munsif decreed in favor of the plaintiff against the Ist 
defendant and ordered plaintiff to pay the costs of the other defend- 


‘ant. On appeal by the plaintiff to the District Court, the District 


Judge held that the réceipt with the endorsement thereon that the 
mortgage-debt had been discharged, wasinadmissible in evidence 
for want of registration, and that secondary evidence was also in- 


_ admissible to prove the payment. He, therefore, reversed the decrée 


of the Munsif-and gave judgment for the plaintiffs against the 
other defendants also. On the question of registration of the 
receipt, he said the words “ debt is nil” show that the receipt pur- 
ports to extinguish the mortgage. Consequently, under .S. 17 of 
Act III of 1877, the receipt should have been registered. On the 


- question of inadmissibility of secondary evidence to prove the dis- 


charge, he said :— 

` By Illustration 2 to S. 91 of the Indian Evidence Act oral evidence 
of the payment of money is admissible. This Illustration appears to con- 
flict with the provision in S. 91 that in all cases in which any matter is 
required by law to be redaced to the form of a document, no evidence 
shall be given in proof of such matter except the document itself. S, 58 
of the Indian Stamp Act lays down that any person receiving any money 
exceeding Rs. 20 shall, on demand, execute a duly ‘stamped receipt. 
Thus: whilst S. 58 of the Stamp Act requires that the receipt of more 
than Rs 20 shall be reduced to the form of a document and S, 91 of the’ 


“Indian Evidence Act says that no evidence except the document shall 


be given in proof of such matter, Illustration e to S. 91 of the Evidence 
Act allows oral evidence as to the payment of money, In the present . 
case the evidence is not as to payment of money but as to discharge of 
the mortgage. As the endorsement on Exhibit I is inadmissible in 
evidence, as it is not registered, secondary evidence as to the discharge 
of the debt is also inadmissible. I find, therefore, that the discharge of 
the-mortgage debt has not been proved. 


The 2nd defendant then i eal this second appeal to the 
High Court. 

Y. Bhashyam Aiyangar and T. Gopalasami Aiyangar for appel- 
lant. ‘ 

C, Ramachandra Rao Saheb for respondent, - 
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cor 


<. < The Court delived the following =° 1:7707. - .”. > i * Séchayya! 


. JUDGMENT :—Wecannotagree with the District J diga, in shold: Sabha. 


iie that S. 58 of the Indian Stamp Act -precludes any ‘evidence aes 


except a receipt being adduced to prove payment. _ It only provides 


that a party making a payment may demand a receipt; . Even when 
a receipt is given and is not ‘produced in evidence, eyidence aliunde 


is admissible as the -Illustration to S. 91 of. the-Indian Evidence 


ft 


Act to which the J udge refers clearly shows. There is no conflict 


‘between. that Illustration and S.'92 of the Act.: -Tho Judge was also 
in -error in holding that the endorsement on Exhibit I, was inad- 


- missible for want of registration, for ‘the endorsement- does not ° 


_ Limitation Act, Art. 61. 


purport to extinguish the mortgage (S. 17, cl. n of-the Indian 
Hegiairation Act.) ee ae 

As the District Judge, in consequence of his” ertoneous views 
dn. these matters, has decided the case without reference to the evi- 
dence ‘bearing on thé question of payment, we must set aside hig. 
decree and remand the appeal for disposal in accordance with law. 
Costs in the second appeal will be provided for‘in the’ FEO de- 
cree of the District J udge. | co at 





IN THE HIGH COURT oF J UDIGATURAÉ AT MADRAS, 


Present :—Mr. „Justice Davies a Mr. Ju üstice Moores ve “3 
‘Nirupatioata pip NAN + Appellant *{ (Pini 
x oe 5 i F h i foe MES 


vo we 


ere a Rom: “iyi Respondents (Defendant, 
S ee heen wee wi 


Hindu Law—Debt by manager i Hindu pa Dad E suit _for—Tndia’y Pemyeeitals 

i Rajagopala 
- Where the manager of a Hindu family borrows and ‘apenda a debt for family Jai nama 

purposes and is afterwards compelled by the creditor, to repay the whole amount, a pcs 

suit by him for contribution against his co-parceners is governed by Art. 6l of the 

Limitation Act, and the cause of action arises when the money is actually repaid 

by him. 


* A. No. 246 of 1897. . 30th August 1898. 
i F 


Tiripatiraja 


> Raj agonal 
Kristnama 
Razu 
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Appeal from the decree of District Court of Godaveri in O, S. + 
No. 4 of 1897, , . 


. Plaintiff sued to recover from defendants contribution ‘of their 


` ‘respective shares of a debt of Rs. 2,572 paid by plaintiff as manager 


in discharge of a family debt. Plaintiff and the defendants were 
co-parceners of a Hindu family who divided in 1889. Previous tu 


‘the division, the plaintiff as manager of the family property had , 


in 1881 borrowed money on a mortgage-bond. The. creditor sued 


-in 1892 and obtained-a decree against him alone for repayment of 


the debt, and in execution of the decree he was compelled to repay 
the whole debt on the 31st: ‘January 1894, The present suit for 
contribution was brought on the 5th, January, 1897. The District 
Judge held that the suit was barred by limitation, as he thought that 
the cause of action arose from the date when themoney was Spent for 
family purposes, which must have been prior to 1889, when the family 


divided. The plaintiff thorenpon: preferred this upali tothe mien 


Court, . 


y. Bhashyam Ataia, N. Subba Rao and K. Krishnamachariar 
for appellant. 


Y. O. Sehachariar for respondents. 


l Tho Court delivered the following , 


J UDGMENT : :—We agree with the Judge that the Article of 
the Limitation Act applicable is 61, but we find that under that 
Article the suit is not barred by limitation as the money,‘in respect 
of which contribution is sought, was not paid till 81st January, 1894, 
and this suit was brought on the 5th January 1897. 


We, therefore, reverse ‘the decree appealed _ against and 


< remand the suit for fresh disposal Ce to abide and follow 


‘ the result. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, . 


Present :—Mr. Justice Subrahmania eee and Mr, Justice 


Benson. , >. 2 
Thottathil Ahmmad and another ... Appellants * (Defendants). 
‘Respondents (Plaintif ` 


Muthedath Avnthraman añd others ... and 1st defendant’s legal 
representative. 


Civil Procedure Code, 8. 43—Conversion, what amounts to—Cutting timber trees— _ Thottathil 
Mesne profits. bs S ro AS sts. ` eines 


- Plaintiff first sued the defendant and obtained a decree for possession of a hill Mnihedath 
from which he had been evicted and for damages caused by the defendant having Avuthramat 
cut and removed certain trees from the hill. He then sued the defendant for dam- 
ages in respect of trees that had been cut and removed by the defendant subsequent 
to the institution of the previous suit and in respect of a quantity of,timber which 
had been stored by the plaintiff on the hill and removed by the dofendant also sub- 
sequent to the institution of the first suit. , 

Held: thatthe second suit was maintainable and was not barred under S. 43, 
Civil Procedure Code, by reason of the first suit. ` 
Per curiam;—In the case of land which is oultivated by growing saleable timber, 


profits made by a person in possession by cutting timber and selling them is mesne 
a : ° 


profits. : 
A trespass on a piece of land is by itself no proof of any trespass to or conversion 
of any moveables to be found on the land at the time the alleged trespass took places 
` Second appeal from the decree of the District Court -of South 
Malabar in A. S. No. 659 of 1896, reversing the decree of the Dis- 
trict Munsif of Calicut in O. S. No. 205 of 1895. 
The facts of the case appear sufficiently from the J ndgment 
of Subrahmania Arya J. 


K. R.S ubrahmania Sastri for appellant. 

0. Sanakara Nair and B. Govindan Nambiar for Ist. respondent. 

The Court -delivered the following - > wrk | 

‘JUDGMENTS :—Subrahmania Aiyar, J:—The- question in 
this case is whether the suit is wholly. or to. any. extent barred,: 
because the respondent (plaintiff) did not -include the items of 
damages, claimed here, in O. 8.507 of 1898 instituted by him’ 
against the. appellant (defendant). In that suit the respondent: 


> 








TAMBA. No1065.0f 1897. - “- 18th September 1898, - 


` 
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Thottathil asked for and obtained a decree for the possession of a hill from 
mrang which he had been eyicted and for the damages. caused by the 
Muthedath appellants’ having cut and removed certain trees from the said hill. 
Avathraman. 
The damages now claimed are in respect of trees alleged to have 
been cut and removed subsequent to the institution of the previous 
‘suit and in respect of a quantity of timber which, it is said, had been 
stored ‘on the hill‘by the respondent and which also the. appellant 
took away after the institution of that suit. First, as to the item of 
the present claim relating to the trees cut and remoyed—Now it is . 
Dat Bearcély necessary to say that in the case of property, such asthe - 
ca Nae hill which was in question in the earlier suit, cutting saleable timber i 
a A is the mode of” cultivation (Honyuood v. Honywood, L. R., 18 
Ba, 306) and resembles, to borrow the words-of .Sir Frederick, 
Tollock, ‘ taking a crop off arable land’. Consequently, the profits 
made by the appellant with reference to the trees-cut by him while 
in’ possession, was really mesne profits. Buneead Singh v. Sadasceb 
Ditt, 2, W. R., Mis. App.. 50) cited for the respondent, directly 
' supports that conclusion. And the finding is that the said mesne 
profits were received by the ‘appellant since. the commencement of 
thie previous litigation.” 





._ Next, in regard to the damages claimed with reference to the 
timber said to have beeri secured on the hill} but taken away by 
the appellant, | the argument on his behalf was this :—In evicting 
the ‘respondent from the hill, the appellant necessarily dispossessed, 
him of the-timber also and, in efféct, converted the same to his own 
use. Consequently, the value thereof should have been claimed in 
thé present‘suit along with the damages therein claimed on account 
of trees which had been cut and removed before the institution: of 
that suit. But a trespass on a piece-of land iis by itself-no proof of 
any trespass to, or conversion of, any moyeables.to be found on the 
land at the ‘time the trespass took Place. Non’ constat, the person 
committing the trespass either claimed or ‘otherwise inter fered: with 
the owner’s . ‘right to the shovedbles,” Strictly. speaking, notwith- 
standing the respondent’s eviction froni the hill,- the’ possession of: 
the-timber in question should be presumed to continue in the re-° 
spéndent, in the: absence of proof of any act or acts on the part of the: 
appellant, with special reference.to such gôòds, showing. únequiyo-: 
cally that the respondent was entirely deprived of thé use.of those 


- 
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goods. Though the facts in the present instance are dissimilar to 
the facts of the cases to be’ presently referred to, yet-the drift of 
tle decisions in those casés seems to indicate that the view just 
stated is correct. -In Hartley v. Mosam, 3 Ad. and Ell., 701, the 
défendant claimed a sum of money as due to him from the plaintiff, 
his lodger, locked up the plaintiff’s goods in'a room which plaintiff 
held of the defendant and in which ‘the plaintiff had put them, 
kept the key and refused the plaintiff access to theni, saying that 
nothing should be removed till the defendant’s bill was paid. Cress- 
well, J., being of opinion that no taking was vroved which would 
support an action of trespass-directed a` non-suit and on a motion 


Thottathil 
: Ahmmad 


v. 
Muthedath 
Avuthramar 


.for a new trial, Lord Denman; C.J. William Coleridge and Whit- | 


man, J.J. upheld the non-suit. . In Thorogood v. Robinson, 6 Ad. 
and Ell., 769, the plaintifi’s goods and servants were on the land 
which the defendant recovered: in ejectment, and the defendant on 


entering under the writ of possession turned the plaintiff’s servants: 


off the land and would not let them remain for the purpose-of 
removing the goods. Theré was no subsequent demand or refusal. 
It was held that the-jury might find that there was no.conversion. 
Lord Denman; O.J., said “The plaintiff certainly had aright to the 
goods ; but he should have gent some one with a, proper authority 
to demand.and-receive them. ‘If the defendant had then refused 
to deliver them or to permit the plaintiff or his servants to remove 
them, there would have been a clear conversion ; -but it does not 


nécessarily result from the facts proved in this case that the de- 


fendant was guilty of a conversion. (Ib::722); Lastly, i in England 
v. Cowley, L. R., 8 Hx:-126), the plaintiff was thé holder of a bill 
of sale over the Bodd of M. Default having been made in pay- 
ment of the sum secured, he put a man “in possession and after- 
wards went-to M’s house to remove them. Upon-his arrival at the 
house, he was Inet by ‘the defendant” Ws landlord, . who. told him 
that rent was in arrear, and that until it was paid the goods should 
not be removed; ‘and measures were taken by the defendant to use 


` force, if necessary, to prevent their removal, It being too late- for- 


the defendant that day to distrain, he prevented the remoyal-of the 
goods with a view to distrain them the. next day. Kelly, C. B., 


Bramwell, and Pollock, B.B. (Martin, B, dissenting) held that there : e 


was no evidence of conversion and Bramwell. B, went the length of. 
holding that assuming that there was an actual prevention, still the 


Thottathil 
Abmmad 
; 2. 
Muthedath 
Avuthraman, 
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action was not maintainable, and after putting several cases’ by 


way of illustration the learned Baron added, “ the truth is that in 
‘order to maintain trover, a plaintiff who is left in possession of the 


goods must prove that his dominion over his property has been 
interfered with, not in soma particular way but altogether; that he 
has been entirely deprived of the use of it. It is not enough that 


“a man should say that something shall not be done by the plaintiff, 


he must say that nothing shall?’ (Ib. 130). The present case, in 
one view, is much weaker than any of the cases above cited, since 
in them there was proof of something-positive—some words said or 
some acts done by the party charged with reference in particular 
to the goods said to have been converted, whereas here nothing of 
the kind was even alleged to have occurred with reference to the 
timber in question at the time the respondent was evicted from the 


- hill. It follows, therefore, that there was then no conversion of the 


timber by the appellant, but. that it was converted, as found by the 


i f lower appellate Court, only when after the guit of 1898 was filed 
| he actually removed and appropriated it. Thè lower’ appellate- 


Court. is therefore right in holding that the causes of action relied 
on now are different from those relied on in the previous suit and; 
therefore, does not operate as contended for the appellant -as a bar 
to the present claim under 9. 48, Criminal Procedure Code. 


` I would dismiss the second appeal with costs. ? 


Benson, J :—I agree, though not without hesitation as a pasan 
the trees cut and lying on the land at the time of the trespass. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Vellanki 
enkatarama 
Rao 


v. 
Venkata- 
subbamma 

Rao. 


Present :—Mr, H. H. Shephard, Officiating Chief Justice: 


Vellanki Venkatarama Rao .... ... Appellant * in both ‘cases, 
oe (lst Defendant) | 


Voukntasubbamma Rao and ‘ss Respondents. ` 
another. h ; 
Civil Procedure Code, Ss. 2, 244, 583, and 588—Restitation under door: 

An order passed under S. 583,-Civil Procedure Code, is appealable in the ka 


manner as any other order passed in execution of a decree. 


| © WAJA. O. Nó. 10'of 1898: ` ~ : ` 17th Angust 1898. 


` 
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In giving restitution under- 5, 683, Civil aga Code, the Court should 


Vellanki 


„restore the parties to the original state of things which existed prior to the execu- Venkataram 


tion of the decree, and to that extent must sie ad into zand determine the right of 
the parties requiring restitution. 3 

Appeal from the order of the Saha Judge’ 3 Court of 
_Kristna in E. P, No. 584 of 1897, in the matter of -O. S, No.. 17 of 
1889 on the file of the District Court. of Kristna. 


In exécution of the decree i in “Appeal: No. 40 of 1895 of the 
Madras High Court; the plaintiff, decree-holder, obtained possession 
of his grds share in the Junagadapa Estate from all the judgment- 
_ debtors (defendants). Defendants 1 and 4 appealed separately to 
the High Court against the order in execution and got it-reversed. 
‘The 4th defendant thereon applied to the Subordinate Court for re- 

delivery of possession to him-of ‘the rds of.the estate.on behalf of 
himself and the Ist defendant. And the Ist defendant prayed by 
another petition that he should be putin sole possession of the same 
to the exclusion of the 4th defendant. The Sub-Judge held that it 
was not open “to him to decide the dispute between the two. defend- 


ah 


Venkata: 
Bubbamma 
Rao. 


ants, and directed that two separate warrants be issued for re- ` 


delivery by mere--proclamation to the.two defendants of such 
possession as they originally had. The Ist defendant then appealed 


to the High Court and contended that the 4th defendant had no `. ` 
possession at all previous to the execution and that restitution f 


should have been given..to. him alone and that the Subordinate 
Judge was competent to decide this ‘dispute between: him and the 
4th defendant in the proceedings before‘him. © l 


N. Subba Rao and P. S. Sivaswami Aiyar for eppoi 


P. Subrahmania Aiyar for respondents. Hi 
' The Court Aclivered the following 


JUDGMENT :—It is objected that no appeal ‘lies hecause 
orders under S. 583 of the Civil Procedure Code are not mentioned 
in 8. 588 of the Code. But-S. 583 gives no right which a success- 
“ful party did not otherwise possess. It only. regulates the exercise 

of, his right of.having the.state of things, 3 as it Stood - before the 
erroneous, decree was-passed, restored. ` . 


į 


I think. an appeal ‘Ties. against: the: cedar as dgainst any: Godt 
passed in-execution.. ‘The order of the Subordinate Judge is quite 
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EL ae anworkable and cannot staid. In order to replace the -prpsent 
‘Rao - appellant the Judge must determine what the nature and extent of 

v 3 
Veukat, that appellant’s prior possession was, and, in that sense, he must 


ae “decide the question between the two defendants. — 


-I-must reverse the order and direct the Subordinate Judge to 
find whether the appellant was in possession of-any, or what part of, 
_the-two-third’s share and, if so, ‘whether solely or jointly with the 
„other defendant-and to pass orders accordingly. 


The costs of this appeal are left to be dealt with by he Sibor- 
‘dinate Judge. ` 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.- 


z 
ut 


~ Present: Mr. Justice- Subrahmania Aiyar and: Mr. Justice 
“Moore, 6, . 
“Venkaiya DR eas a? Appellant (Plaintif): C ES 


‘Ramaswamy and another ' wes Respondents (Dafondants 2 and is) 


Vonkaiya “Landlord and tenant Waste—Converting character of holding—Nanja . Grvigable), 
lands converted into cogonnut  tope—Ooonpanoy—Tonant’a right to cultivate, unhusbarid- 
es Jike. = Soy : 4 Ko Ae Blips Bane bon 


The plaintiff was the un of certain nanja (irrigable) lands in the North Arcot 
and the defendant was his tenant having a permanent right of occupancy. in the land 
in his possession. The defendant planted cocoanut trees in a portion of the nanja 
without the plaintiff’ s consent and converted it into & cocoanut tope. The plaintiff 
then sued to direct the defendant ‘to remove the. cocéanut trees and restore.the land, 
to its ordinary state of nanja. 7. i oe i we hen fe 

Held :—that the defendant by planting the cocoanut bone: did nok convert the 
character of the holding, nor did he by such act prt the land to an unhusbandlike use. 


` Held further :—that the defendants’ act did not“amount to ‘waste ‘and. that the 


plaintiff was, therefore, not: entitled toa decree. - 


-Ramanashan v. Zemindar of Ramnad I. L. R; 16 M. 407. k mara pi 
Lakshmana v. Ramachandra Ib. 10 M. 861. jabaan; PORO 
Kunhammed v. Narayanan Mussad Ib. 12 M. 320; ` . 


Sécond’ ‘appeal from the decree of ‘the District Court of North 
Arcot in A. S. No. 302 of 1896 affirming the decree of the Court of 
the District’: Manstf:of Chittoor in.O. S. No, 439 of 1895.: ~ 


z >a gA., 1045 of 1897. as “ee SR eee ee 
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The facts of the case appear sufficiently from the judgments of Venkalre 
the Court. : Ramaswamy. 


P. 8, Sivaswami Atyar for appellant. 


C, V. Kumarasami Sastri and O, V. Visvanadha Sastri for , 
` respondents, 


The Court delivered the following 


JUDGMENTS :—Moore, J. :—The plaintiff (appellant) -sued to 
eject the defendants (respondents) on the ground that they had 
converted a piece of wet land held by them on patta under him 
intended for cultivation with paddy, ragi, &c., into a cocoanut garden, 
He also prayed that he should be awarded Rs. 2 as the cost of remov- 
ing the cocoanut plants on the holding. Both the lower Courts have 
dismissed his case with costs. In the pattas filed (Exhibit A series) 
the land under cultivation is classed as wet, but nothing is said as to 
the nature of the crops that should be grown on it. As the District 
Judge remarks, the plaintiff tried to import into the terms of the 
tenancy a clause to the effect that the tenant should not use the 
land for any purpose inconsistent with its general character as 
` paddy land, and finds that the burden of proving that such a con- 
dition was one of the terms of the tenancy was on the plaintiff and 
that he has not discharged it. 


It is now urged in appeal that the tenants have, by growing 
cocoanut trees on paddy land altered the character of the holding 
and that the landlord is accordingly entitled, if not-to eject them, 
at all events, to get a decree directing the removal of the cocoanut 
plants and the reconversion of the land into ordinary wet land. It | 
is urged that if this is not done, the amount of rent to’ be paid to 
the landlord may be diminished, that it may hereafter become 
impossible to identify-the land and that it may also be rendered 
difficult for him if the land is cultivated with cocoanut trees to 
realize the arrears due to him by attachment and sale of the crops 
growing thereon under the provisions of Act VIII of 1865. It 
does not appear to me that there is much force in these contentions. 
Whatever crop the tenants may grow they must, it is clear, pay the 
rent agreed in the patta and no alteration in the nature of the crops” 
can, it is admitted, give them any right to claim any deduction 
from that sum. There.can be be ro real danger that there will 

G 


Ven my al iya. 


Balkan 
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heréafter be any difficulty in identifying the Jand, and it does not 
appear to me that there is any evidénce on the record to justify the 
supposition that the tenants who, it is shown, have a permanent 
right of occupancy, will run the risk of Josing that right by neglect- 


| ing to pay the rent due by them. It is also pleaded that if the land 


remains as a cocoanut tope the landlord will, in case the-tenants 
abandon it, be put to considerable expense in having the trees 
cleared away so as to make it fit for the cultivation of paddy, &e, 
‘As the land is valuable, the landlord need not, as it appears to me, 
be under any apprehension that these tenants with a permanent 
right of occupancy will abandon it. á l 


.. Jt is further.urged that when the tenants planted cocoanut 
trees on the wet land they altered the character of the holding-and 


_ thereby committed an act of waste and that such being the case the 


landlord is entitled to a decree as prayed for. The only cases of 
iniportance that have been quoted at the hearing are Ramanadhan 
y. Zemindar of Ramnad, I. L. R., 16, M. 407 and- Lakshmana v, 
Appa’ Rau. Ib. 17, M. 78.. What was held in the former of 


these cases was that a Zemindar was entitled to compel a tenant 


to demolish a dwelling house which he had erected for purposes not 
connected with agriculture on agricultural land held b y him, and in 
the latter that a Zemindar is justified in inserting a clause in a patta 
preventing a tenant from erecting buildings | on his ‘holding which 
are not compatible with the agricultural character of the holding. 

These decisions, it is clear, treat of cases of a.completely different 
nature to that at present under consideration. Turning to the latest 
edition of Woodfall on the Law of Landlord and Tenant (16th Edi- 


- tion, page 648), I find that the tenor of the decisions as to waste by 


changing the napire of the property is briefly as follows :—IE the . 


- tenant convert arable land into wood, or é converso, or meadow into 


arable, it is waste and this would appear to be the case, even when 
the.act is done according to the custom of the country for the pur- 
pose of amelioration. Ifa tenant pull down a malt-mill and build 
a corn-mill it is waste, also if he convert a corn- -mill into a fulling- 
mill it is waste, though the conversion be to the lessor’s advantage. 
Applying the principle of these decisions to the present case, it 
appears to me that the defendants cannot be held to have committed 
waste. They have not converted the holding in one of a completely 
different character. .They have, it must, in my opinion be held, merely- 
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chosen to grow one description of crop, cocoanuts, in lieu of another, Ja 
paddy or ragi. They cannot be said to have converted “arable Rarsevany 
land into wood,” inasmuch as a cocoanut garden is, it must be ad= . 

mitted, something very different from a wood. In many parts of 

Malabar one may see in a stretch of wet land fields grown with 

cocoanut trees intermingled with plots of paddy land. Both are 

irrigated in much the same way and both may, it appears to me, be 

held to be cultivated with wet crops. As I cannot hold that the 

tenants have committed waste,, I would dismiss this second appeal 

with costs. | = 


` Subrahmania Ai yar, J.:—In this case, so far as the present 
appeal goes, the appellant (plaintiff)—an Inamdar,—seeks to ob- 
tain a decree directing the respondent (defendant)—a ryot,—to 
remove certain cocoanut trees planted by him a short time before the 
institution of the suit in one of the parcels of land in his possession. 
The District Munsif and the District ate decided against the 
appellant. 


Now beyond putting ia the ni issued to the cna 
under the Rent Recovery Act for faslies 1299 to 1804, the appellant 
produced no evidence. | These pattas show nothing more than what 
the respondent: himself. admits, viz., that the land in. question is 
nanjat or irrigated Jand. On the other side, the respondent called 
a few witnesses to prove the prevalence of a practice, in the locality 
wherefrom this case comes, of persons, in the position of the res- 
pondent, planting cocoanut or other fruit trees on lands of similar 
description without reference to the consent of the landholder. 
The District Judge, however, held that no such practice was made: 
out. The case has to be decided with reference to but three undis- 
puted circumstances — 


1. The land. has hitherto best used only, for growing paddy 
or ragi, 


2.. The right, which the Picci possesses ir in the land, ig 
of a permanent character though he may, if he likes, relinquish the 


land in accordance with the ` proviso- to B. 12 of the Rent Poora 
Act. 


- 8 The Feith payable É is land is a definite money’ rent 
which is not liable. to be enhanced saye for the exceptional reasons 
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“Yenkaiya 


a E 


and under the conditions specified in the first proviso to 8. 1] of 
the enactment referred to. 


In the absence of special rules, laid down as applicable to 
‘questions such as the present arising between persons in the posi- 
tion of the parties to this case, we must, in dealing with such ques- 
‘tions, be guided, as far as practicable, by the principles which 


“govern similar ques tions when they arise between persons who stand _ 


to each other in the relation of landlords and tenants, in the strict 
sense of the terms, to which relation that subsisting between the 


present parties bears, in important respects, an analogy. 


Now according to those principles, the appellant will not be 
entitled to any relief unless the respondent has, by planting the 


trees, contravened some agreement or understanding between him 


and the appellant as to the crops to be raised on the land; or 
‘unless the land has, by being so planted, been put to an unhus- 


Jpandlike use; (assuming that the obligation to use in a hus- / 


bandlike manner implied in certain circumstances is to be taken as 
an incident of the respondent’s holding, a point.as to which I shall 
add a few words later ‘on) or unless the act of the respondent 


amounts to waste. 


First, has the respondent by the act in question, TET any 


‘agreement or understanding between him and the appellant as to the 


crops to be raised? In ‘support of the contention that he has, the 
only | circumstance, relied on, is that, as stated before, paddy or ragi 
alone has hitherto been grown on the land. But clearly that by 


‘itself is not sufficient’ to establish the existence of an agreement or 


‘understanding that the respondent was not to use the land for the 
‘cultivation of any other suitable crop or produce. In Westropp 


v. Elligott (9 App. cases 815), Lord Watson, dealing with an argu- 


‘yient similar to that urged here, said “though the tenant were to 


use the land mainly for pasture (that was the purpose for which the 


‘land had admittedly been used there for a considerable period) it 


would not, in my opinion, ‘necessarily follow that the holding had 
“been ‘Tét to be used’ for that purpose. I think it would be necese 


gary in addition to the mere fact of use, to prove some facts in - 
-relation to the character and capabilities of the holding from which 


jt might be inferred that the tenant could not reasonably have con- 
jemplated any other use”? (Ibid 882). Next, has the respondent 


r3 


ên 
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acted in an-unhusbandlike manner? This question, of course, 
implies that the obligation imposed by law on an ordinary tenant 
“that in the absence of a contract to the contrary he should manage 
the land in a husbandlike manner, . is applicable to a raiyat such as 
the respondent. Having regard, however, to the fact that such 


NGNE 


Ramaswamy 


ryots possess in their lands a heritable and alienable interest of a , 


permanent character, it would seem to be improper and mischievous 
to hold that the implied obligation, just referred to, is an incident 
of their holdings, inasmuch as on the one hand, it is not atall to the 
ryot’s interest to depart from the usual and regular course of good 
husbandry ; and on the other such a ruling might be utilized by 
landholders for improper ends and might lead to vexatious litigation 
on their parts against ryots whom they dislike. But it is not 
necessary to decide that point now. For, assuming that an obliga- 


` tion as aforesaid, is an incident of the respondent’s holding, there | 


is not a tittle of evidence to prove that in planting the trees, the 
respondent acted in a manner unwarranted by good husbandry. It 
would be quite unreasonable to hold that a tenant, who has been in 
the habit of raising one kind of crop for’ many years, by- simply 
changing the crop does an unhusbandlike act. If authority were 
necessary for so plain a proposition, I would refer to Lord Chancel- 
lor, Hurl of Selborne’s conclusion in the case already cited, to the 
effect that “the. mere fact of use in a particular manner for a 
considerable period of time is not enough to show that any other 
use would be contrary to the covenant “to manage, till, and use 
the lands in a good husbandlike manner, and in due and regular 
course of good husbandry, so that the same might not be in any 
way injured or deteriorated * (9 App. cases p. 820). It may not be 
superfluous to add that, even if I were unaware of the fact that; in 
different parts of, the country, notably in parts of Coimbatore, 
yaluable topes of cocoanut and arecanut trees have been. and 
-are being grown on irrigated lands paying revenue to Govern- 
metit,-I-should decline to say. that the planting of such. trees on 
similar. lands, held, :by ryots in Zemindari and Inam villages, is 
prima facie opposed to good husbandry which i is a relative term, 
since, in the words of Lord Ellenborough in Leigh v. Hewitt (4 Hast 
159), “what shall be considered in farming as good and husband- 
like manner must mg exceedingly according: to soil, climate, and 
Situation,” A Maes Pes A my eB Sa 


Menara: 


Hanas pang 
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Lastly, does the respondent’s act complained of amount to 
waste? It cannot be waste unless it has caused lasting or perma- 
nent injury to the appellant’s right. The right to rent, which is the 
only tangible one that he now possesses, is obviously not affected in 


` any way. On the contrary, as the trees grow and the value of the 


“ Jand increases, the security for the rent would become better and 


better. It is quite true that if no trees had been planted but paddy 
or ragi continued to be grown, the appellant would have been in a 
position to distrain crops of that description for any rent remaining“ 
unpaid when such crops are on the land; whereas; in-the present 
altered condition of the land, there sould be no crop on it to pro- 
ceed against until the trees. come to bearing. But suppose the res- . 
pondent, instead of planting the trees, had merely allowed the land 
to reman uncultivated: In that case also ‘the appellant would have 
found nothing on the land to_distrain, and such an omission would 
have given him no legal ground for complaint, How then is he 
entitled to say that the absence of distrainable crops, ix the case 
suggested on his behalf, is an injury to him? The only other 
argument put forward, with reference to the present-point, is even 
more unsubstantial than the one just dealt with. . It may be that; 
if the respondent relinquishes the land at.some future time and the 
appellant is then disposed to remove the trees, if any, . then. stand- 
ing on the land, in order to grow paddy, &c., thereon, he would be 
put toa slight expense. But the contingency of any relinquish: 
ment of the land and of.the removal of any of the trees is so very- 
unlikely and-the cost of the removal would be so trifling that; in 
my opinion, courts would not be justified in accepting such circum- 
stances to- constitute, in point of law, any injury to the appellant 
atid much less a lasting or permanent injury. I have, consequently, 
no hesitation in holding thatthe, planting of the trees does not 
amount - to. waste.. It is, therefore, unnecessary to consider the 
contention- that, even if there was waste, relief should be refused 


` to the appellant.on the ground that the waste was, as it is SANG, 


meliorating or impr oving waste,- 


E “As to the authorities relied on on behalf of the appellant, they 
Bre clearly distinguishable from the ‘present. Iw Lakshman v. 

Ramachendrao (I.L. R. 10 M. 851) certain tenants from year to, 
year were held disentitled to grow a mango gr ove on the land let. 
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This was on the ground that such tenants were under-the obligation Venkaiys 
to return the land in the condition in which it was when it was Rampe wani 
leased to them. In cases like thai, it does not seem unfair on the 
part of the landlord to say that, as the tenant’s interest was deter- 
minable on notice to quit, the planting of trees that would take . 
. years-té6 grow would ordinarily not do any good to the tenant, 
whilst it might prove to be a burden on the landlord who is most 
interested arid, therefore, such trees ought not to be grown -without 
his consent. The-next case cited, Kunhammed v. N arayanan 
Mussad (I. L. R. 12 M., 820) is, in principle, similar to the decision 
just noticed, For, although the tenant, in the case in question, 
was nob a tenant. from year to year, yet he was one who had to 
surrender the land at the end of the customary kanom term of 
twélve (12) years and, under the instrument of kanom which 
„created the tenancy, even earlier if the-rent fell in arrear. The 
reasoning, rightly adopted, in that class of cases is quite in- 
applicable to cases such as the present since, in this latter class, 
there is no obligation to surrender at all. In Ramanadhan v, 
Zemindar of Ramnad (I. L. R. 16 M. 407) the ryot no doubt 
possessed the same permanent ‘interest which the respondent 
possesses.. But there, agricultural land was used as the site of 
a house built for non-agricultural purposes. Such an alteration the - 
law prohibits because it is calculated to subject the landlord to risks 
and inconveniences pointed out by Lord Macnaughten in Kehoe v. 
Marquess of Lansdowne (1893, App. cases) and to which it is 
unjust to expose him. At page 466 of the report his Lordship 
observed, “ He (the Marquess) let an agricultural holding; he must: 
take back a congested. district. ‘Oh, said the leading counsel for 
| the appellants, ‘these cottages can be easily removed ; they need not 
subsist a day longer than anybody likes: They have only to be 
raised from the grounds and thrown aside.’ Well, that is a sum- 
mary mode of-eviction which would not, I should think, commend 
itself to any landlord'in Ireland, and which, I am sure, the appell- 
ants themselves would hesitate to put in force. The ‘learned: 
counsel, who spoke second for ‘the appeal, took a more practical 
view.; he admitted that if the land were returned to Lord Lansdowne 4 


Venkaiya 
v 


Ramaswamy. 
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with these cottages upon it, he could only get rid of them by actions 
of ejectment. Everybody knows what that means—expense, delay 
and odium! And all the time while the landlord was vindicating 
his rights, and probably for a very long time afterwards, the lands _ 
would lie idle and unprofitable. To my mind, that is a grave injury 
as well as an imminent danger.” Between such a case and this, 
there is no similarity. 


T, therefore, concur in dissmissing the second appeal with costs. 
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IN THE HIGH COURT OF J UDICATURE AT MADRAS. 


Present :—Mr. J ustice , Subrahmania Aiyar and Mr. Justice 
Moore, 


~ Gilkinson and another -> .., ` S T (Plaintiffs) 


Subrahmania _Aiyar ‘ie .. Respondent (Defendant). 


Civil Procedura Code, Ss. 102, 103. = Dismissal for default—Appeal against order Gilkinson 
under S. 102. . 

` An order passed under S. 102 of the Civil Procedure. Code is not a decree from 
which an appeal or a second appeal lies. D goi 


2. 
Subrahmani: 
Aiyar. 


Second appeal from the decree of the District Court of South 
Malabar in A. S. No. 786 of 1896 ayning. È the order of the Sub- 
Judge of Calicut in O; S. Ño. 15 of 1896. ` ; 

l The facts appear from the judgment of Moore, F 
“A. G. Gover for appellant. 

P. R. Sundara Aija for. respondent. | 


The Court delivered the following’ 


JUDGMENTS :— Moore, J.—Tho Subordinate Judge of Calicut 
dismissed a suit under §..102, Code of Civil Procedure. The 
plaintiff applied under S. 103 to have the order. of dismissal set 
aside, but his ‘application was rejected, and an appeal preferred by 
him against this rejection under 8. 588 (Clause 8) was dismissed 
by the District Judge. “He then preferred a regular appeal from 
the order of dismissal under S. 102 as if it were a decree to the 

_ District Judge who heard it and disposed of it on the merits. 
Against his judgment a second appeal has been preferred here. It 
ig now urged on behalf of the respondent that there was no appeal 
to the District Judge from the order passed under S. 102 and that, 
consequently, there is no second appeal here. 


This contention is,in my opinion, a valid one. It must be 
held that an order passed under S. 102 is not a decree (vide Mansab 
Alt v. Nihal Chand, I. L. R., 15 A., 859). Reference should-also be. 
made to the decision of their Lordships of the Privy Council in 
Chand Kour v. Partab Singh, I. L. R., 16 C., 98, where it was held 


# B. A. 1661 of 1897. ' 20th October 1898, 
4 
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Gilkinson that “the en of a suit in terms-of S. 102 was plainly not 
Sibrahmanta intended to operate in favour of the defendant as res judicata” and 
Ayer. to an unreported decision of this Court (Appeal against order 140 
of 1892) where the ruling in 15 Allahabad is approved and followed, 


It is further. urged that although it is the case that the 28rd 
September, 1896 (the day on which the suit was dismissed for 
default) had been fixed for settlement of issues, yet it should 
be held that this arrangement was superseded by a further order 

_ of the Court directing that the application on the part of the defen- 
dant praying that the plaintiff should be directed to amend the 
plaint should be heard on the same’ day. There does not appear 
to be anything in this argument. On the 4th September, the 
defendant put in the petition just mentioned and the order passed 
on it by the Subordinate Judge was that the question raised would 
be considered at the first hearing and that “ notice should be sent , 
to the plaintiffs for the 28rd.” | 16 is impossible to hold that by this 
order the Subordinate Judge “superseded” the order fixing the . 
28rd September for the first hearing or that the plaintiffs could 

řeasonably have supposed that he had done so. 


On the ground that the order passed under S. 102 of the Code 
of Civil Procedure was not a decree, it must be held that there was 
no regular appeal,to the District Judge and that, consequently, there 
is no second appeal here. 


This petition must be dismissed with costs. 


Subrahmania Aiyar, J.—I concur.: 





IN THE HIGH COURT OF JUDICATURE AT MADRAS; 
‘Present :—Mr. Justice Davies and Mr. Justice Boddam. - 
Groves and others ... | Appellants * (Counter-Petitioners 1 to 3) 
" 2. 
The Administrator-General of Madras ... Respondent (Petitioner). 
Civil Procedure Code, Ss. 234, 244, 298—Sale of judgment-debtor’s property after 


Groves 
v. judgment-debtor’s death—Nonjoinder of representative, validity of. 
Adminis- 
KAG A sale of moveable property (debt) held in execution of a decree i is void, where 


General. at the time of the actual sale, the judgment-debtor is dead and his legal representa 








, * A, A. O. No. 7 of 1893. 19th Ocotober 1898,. 


a ey A 
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tives are iot ee to. the record, even though the order to sel] may have been 


passed before the judgment debtor’s death. Failure | to bring in the legal represen- 
tatives under such circumstances is not a mere irregularity covered under 5. 298, 
Civil Procedure Code, but the sale of the deceased judgment-debtor’s property with- 


, out his legal representatives on the record is void ab initio. 


Appeal from the order of the Subgudinste Judge’s Court of 


‘Ootacamund, passed on M. P: No. 78 of 1896 in No. 74 of 1894. 


The facts appear from the judgment of Boddam, J. 
W. Barton for appellants. 
K. Brown and Barclay, Orr and David for respondent. 


The Court delivered the following’ 


JUDGMENT :—Boddam, J.—This is an appeal from an order 
of the Acting Subordinate Judge of Nilgiris ona petition presented 


on the’ 6th July, 1896, by the Acting Administrator-General of . 


Madras under S. 244, Civil Procedure Code, to set aside a sale in 
execution which took place on the 8th July 1895. 


The facts are as follows.:—One Harvey owed Rs. 70,000 to 
Richard Woolley, and in March 1893 he executed a power of 
attorney to Richard Woolley authorising him to dispose of his 
coffee estates and pay himself. In April 1893, however, Harvey 
took P. W. Woolley, a son of Richard Woolley, into partnership 
with him. In October, 1894, Richard Woolley agreed with Harvey 
and P. W. Woolley not to exercise his rights under the power of 
attorney until Ist June 1896 butin the meanwhile they were to 
pay him 10 per cent. interest instead of 8 percent. per annum, In 
November, 1894 one Groves, who had commenced an action for a 
debt of Rs. 17,842 against Richard Woolley (C. S. No. 74 of 1894), 
applied for and obtained an attachment order (Exhibit B) before 


judgment of Harvey’s debt, prohibitory orders (Exhibits A and H) 


being issued to Harvey and Richard Woolley on the 27th Novem- 
ber, 1894, On the 22nd January 1895, Groves got judgment and 
on the 26th February, 1895, applied for execution of his decree by 
sale of the debt and ‘the sale was ordered for the 18th March 1895. 
In the meanwhile R. G. ‘Carbry and W. Johnson had obtained a 
decree against R, Woolley in O. 8S. No. 18 of 1894 in the District 
Court of Coimbatore for Rs. 8,059." Their decree was transferred 


for execution. to, the Subordinate Judge’s Court of Ootacamund 


Groves 
v. 


_ Adminis- 


trator- 


General. 


Groves 


v 
Adminis- 
trator- 
“General. 


290 THE MADRAS LAW JOURNAL REPORTS. [vor. Vill. 


and the same debt was attached. The sale ordered for the 18th 
March was stayed pending the hearing of a petition by R. Woolley 
to the High Court, but this having been dismissed it was on the 3rd 
May, 1895, ordered to proceed and on the 4th May 1895 sale procla- 
mation was issued for the 20th May 1895. 


On the 11th May 1895 Richard Woolley, the defendant, died 
in England leaving a will and codicil whereby he appointed three 
executors one of whom was P. W. Woolley, his son. 


On the 20th May 1895, P. W. Woolley, presented a petition 


“under S. 284 of the Civil Procedure- Code stating that his father 


was dead, that the executérs would soon apply for probate and 
asking that the sale should be postponed in order that the exe- 
cutors,may be joined. His petition was dismissed. On the same 
day Messrs, Carbry and Johnson applied for execution of their 
decree by sale of the same debt. “Whether or not any order ‘was 
made on this petition is by no means.clear, nor is it in any way 
material‘for the sale had already been ordered in O. S. No. 74 of 
1894 to take place on this 20th May. The sale commenced and 
was conducted from the 20th to the 28rd but no bidders camo for- 
ward and it was consequently adjourned. On the 7th June, 1895, a 
fresh proclamation was issned fixing the sale for the 8th July 1895, 
the property to be sold being described as “a debt of Rs. 70,000 
due by H. F. Harvey to the judgment-debtor and secured by an 
“irrevocable power of attorney and mortgage of certain estates in 
“Wynaad.” ‘In the meanwhile P. W. Woolley and his sister 
applied for probate of their father’s will and an arrangement was 


‘made to transfer the administration to the Administr rabor-General of 


Madras after grant of probate. Prior to the sale taking place the 
decree-holders in the two suits entered ińto an agreement with 
Harvey and P. W. Woolley to bid at the sale and after purchase to 


‘assign the same to Harvey and P. W. Woolley for the same amount 


for which they might purchase it. At the sale the decree-holders 


- were the only bidders and purchased the debt for Rs. 30,682-8-0 


and this amount was credited to the two decrees and they assigned 
their interest (in accordance with their previous agreement) to 


. Harvey and P. W. Woolley after having got the Court to issue 


notices under S. 801 of the Civil Procedure Code to Harvey and 


“the Administrator-General to whom the administration of the estate 
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of Richard Woolley had been transferred on the 9th September, 
1895. l l 


Now it is apparent on this state of facts-that the debt of Rs. 
70,000 due from Harvey to the estate of Richard Woolley has been 
sold to Harvey and his partner P. W. Woolley. for Rs. 30,682 and 
that the estate of Richard Woolley has lost the balance amounting 
to nearly Rs. 40,000, the purchasers (the persons benefited) being 
the debtor and P. W. Woolley his partner to whom probate was 
originally granted and the estate of R. Woolley losing more than 
half the debt. ; 


Tt is „also dipanah that the Subordinate Judge has made a 
mistake in the facts upon which his jud gment is based. He states 
that R. Woolley died prior to the order for sale. This is not so. 
The order for sale, as is apparent from Exhibit L, was made*on the 
26th February, 1895, and though the sale was stayed by the High 
Court it was on the 8rd May, 1895, ordered to proceed and the sale 
proclamation was issued onthe 4th May, 1895 for the sale on the 
20th May, whereas Richard Woolley did not die till the 11th May 
1895 and though the sale on the 20th May 1895 proved abortive 
and was adjourned till July 1895 no fresh order for sale was made 
after the 8rd May which was prior to-his death. 


It was argued before us that the sale was void inasmuch as at 
the time of the sale the person to whom the debt was due, the judg- 
ment-creditor, was dead and there can be no sale of a dead man’s 
rights, that at the time of the salè the property that was of the 
dead man was vested in his executors and as they were not brought 
on the record or made parties no interest which was vested in them 
at the time of the sale was sold. 


On the other hand, it was argued that the effect of selling the 
debt without the executors being joined was merely an irregularity 
in publishing or conducting the sale and the only remedy was 
under S. 298, Civil Procedure Code, by action. 


If the argument of the petitioner is well-founded, it is clear. 


that this is not a mere irregularity in publishing or conducting the 
sale and S. 298 does not apply. 


The difficulty in ‘deciding the question lies in adverse decisions 
which have been come to upon the question. There are cases 


Groves 
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. Adminis- 
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decided in each of the other High Courts which practically decide 
the question adversely to the petitioner’s contention (though all the 
cases do not turn upon S. 298), whereas the Madras High Court 
has practically decided the question the other way. 


The Subordinate Judge in his judgment says ““ In regard to the 
property sold it is not disputed that it was a simple debt due to 
the deceased judgment-debtor and secured by an irrevocable power 
of attorney and that it was soldas a mere debb,” If that is so the 
only thing that was sold was the right of a dead man to be paid a 
debt. In Ramaswamy Ayyangar v. Bagiratht Ammal, I-L. R., 6 M., , 
180, it was held that where a judgment-debtor died after his land 
had been attached and the judgment-creditor brought the land to 
sale without making the representatives of the deceased parties to . 


-the proceedings thé sale was illegal and ought to be set aside. 


| 


Again, in Kêishnayya v. Unnissa Begam, I, L. R., 15 M., 899, 
where a decree-holder attached land of the judgment-debtor in 
execution of his decree and a sale proclamation was made and the 
sale proceeded though the execution-debtor died before the sale, his 
representatives not having been brought on to the record, it was 
held that the sale was void and must be set aside. This case is 
absolutely on all fours with the present case and would decide the 
question; but the Full Bench case in Sheo Prasad v. Hira Lal, 
I. L. R., 12 A., 440, was not cited or referred to and as that casó 
decides exactly the contrary, though it does not bind us, we have to 
determine which is right. 

For myself (and I say it with all respect to the J dese who 
constituted the Court), I think the reasons given for the decision’ 
of the Allahabad High Court are wrong. The fact that property 
attached is in the custody of the law does not vest the property in 
the Court. The attachment does not effect the legal devolution of 
the property ; it only gives at the best the custody of the property, 
without-affecting the right to the property, to the Court. Where i 
the property is a mere chattel which passes by delivery possession 
of the property may be sufficient to pass the property, but where 
the possession of the property may be rightfully in one person 
though the title to the property is in another, this does not apply. 


: In the present case the only thing sold was the right of a dead 
man which passes, no property, as the dead man had no right at 


© 
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the time of the salè, the tights of the dead man being at thé time 
of the sale in his legal representatives and their rights were not 
sold or in any way affected because they were not on the record. 


Section 234 of the Civil Procedure Code says if a judgment- 
debtor dies before a decree has been fully executed, the holder of 
the decree may apply to the Court which passed it to execute.the 
same against the legal representatives. The Allahabad High Court 
hold that this does not apply to cases where the judgment-debtor 
dies after attachment but before sale. I cannot understand why. 
Take the present case. It cannot be said that the decree had been 


. fully executed until the salè took place, and if the decree has not 


been fully executed the section applies. If an execution-creditor 
does not choose to avail himself of this section, he must take the 
consequences, In the present case if the sale had been postponed, 
asin fact it was, the first sale having proved abortive, until probate 
was taken out and the executors P. W. Woolley and his sister had 
been joined, it is more than probable that the attachments would 
have been satisfied and no sale would have been necessary, the 
result being that the executors or the Administrator-General acting 


for them would have had an opportunity of recovering something ` 


for the benefit of the estate of R. Woolley, deceased. 2. 


In Narayana Kothan v. Kalianasundaram Pillai, I.L.R., 19 M., 
219, the judgment of Subrahmania tAiyar, J., rather supports this 
view though the case is under a different section and the-judgment- 
debtor did not die but was declared insane before the sale: Now let 
me consider what will be the affect if the sale is declared void. The 
assignees of the purchasers knowing the facts before the sale agreed 


.to buy what was sold for the price bid by the actual purchasers who 


were the judgment-debtors and they have paid the judgment- 
debtors’ debts in order to acquire whatever they bought. If they so 


bought they cannot recover anything from the judgment-debtors, ` 


though the actual debtor to the estate may become liable to the 
Administrator-General for the balance of the debt. 


` On the merits, therefore, as well as on the law, I have come to 
the conclusion that the sale should be set aside. 


Davies, J—I entirely agrée with my learned colleague that 
the legal representatives of the deceased should in such cases be 
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placed on the record before sale and that in this case the sale was 
vitiated by the omission; for if P. W. Woolley had been brought 


in as the executor of his father’s estate, he would not have been ` 


able to enter into the arrangement that he did as P. W- Woolley, 
the debtor to his father’s estate, by which he endeavoured to reduce 
his own liability to his father’s estate by some Rs. 40,000. 


“The appeal is therefore dimissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present:—Mr. Justice Subrahmania Aiyar and Mr. Justice 
Moore, : 


_ Krishnan and another wwe Appellants * (Plaintiff's) 


Govinda Menon and others Respondénts (Defendunts). 


Malabar Law—Karnavan, duties of—Education— Maintenance. ‘ 

It is not incumbent on the karnavan of a Malabar tarwad as part of his duties 
with reference to its members to give them education through the medinm of the 
English language and on Western lines. 


The plaintiff, a junior member of a Malabar tarwad went out of the jasadi 
house to get himself educated in an English Schoolin a different place. The defen- 
dant karnavan of the tarwad did not supply him with money for the necessary 


_ expenses during his stay in that school. The plaintiff now sued for the expenses 


incurred by him for maintenance and school fees while at the latter place. 


Held, that the plaintiff was not entitled to recover. 


Second appeal from the decree of the District Court of Sonth 
Malabar in A.S. No. 126 of 1897 affirming the decree of the District 
Munsif of Angadipram i in O. S. No. 135 of 1896. 


This was a suit to recover from the tarwad of the plaintiffs “ise 


defendants Rs. 165 said to have been borrowed by the 2nd plaintiff 


for the education of her son, the Ist plaintiff, from January, 1895, 
to April, 1896. The plaint alleged that from 1889 to 1894 the lst 
plaintiff was educated at a school in Angadipram with tarward 
funds, but that afterwards the Ist plaintiff went to “school at 
Palghat without the consent of the karnavan who refused to pay 
for his.expenses at the latter place. The defendants pleaded that 


‘the 1st plaintiff had not been sent to school with their consent and 








* 5, A. No, 2007 of 1897. ` lst November 1898. 
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that they were not bound to pay for his education. The Courts 
below dismissed the suit. The plaintiffs then. preferred. this second 
appeal, 

T. M. Appu Nedungadi for appellants. 

P. R. Sundaratyar for 1st and 2nd respondents. 

The Court delivered the following 
JUDGMENT :—The suit, though framed very inartistically 
was apparently treated by both the parties in the lower Courts as a 
suit for arrears of maintenance for the period during which the 
ist plaintiff resided in Palghat for the purposes of education. 
Part of the amount claimed is at all events what was spent in 
connection with his maintenance in the very limited sense of the 
term. We are unable to say that the view taken by the lower 
Courts as to the character of the suit is wrong. We accordingly 
overrule tho objection that the suit is of the nature ofsa case triable 
by a Small Cause Court and, therefore, no second appeal lies. ` 


Upon the merits also, we agree with the lower appellate Court, 
The question-as to what the duties of a.karnavan are with reference 
to the education of the different members of tiie tatwad is a 
large One as to which little or no authority is to be found. “If is 
essentially one which in particular cases would depend upon its own 
circumstances. No general rules can, therefore, be laid down on the 
subject. So far as the present case goes, it appears that the karnavan 


did not absolutely decline to educate the plaintiff. He was ready and: 


willing only to give such education in his own place as was practicable 
there. The lst plaintiff, however; having without the. consent of the. 
karnavan removed to Palghat to attend the school there in order to be 
taught English, the question is whether the karnavan was bound to 
pay the expenses connected with such education. Unless, as cons 
tended for the appellant, a karnavan isto be, as arule, held bound to 
give education through the medium of the English language and on 
Western lines, tò borrow the words of the Subordinate J udge, this 
second appeal must fail ; and we have no hesitation in holding that 
such education has not become essential in the sense that it is 
incumbent on a karnavan to provide for it as part of his duties with 
reference to the members of the tarwad. 

We cannot, therefore, say that the karnavan here went beyond 
his powers in declining to meet the expenses to which this suit 


mainly relates. We dismiss the second Tee with. costs, ` 
TE ț 
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‘Mayandi 
Chetty, 


jamia “Pillai. 


: IN THE HIGH COURT OF JU DICATURE AT “MADRAS, 


Present :—Mr. Justice Subra imania: ‘Aiyar ‘and Mr. Justice 
Moore. 


Mayandi Chetty |... ee DETON 


Samia Pillai and others si ... Respondents (Defendants). 


- Novation—Trustec! ’s obligation, extinguishment of—Presumptions, s 


3 “The defendant's sister gave him some lands burdened with a trust for the pay- 
ment ofa sum of Rs. 100 to acertain temple. Subsequently, the defendant hypothe- 
Gated the same lands to the trustees of the temple and agreed to pay the snm within 
a certain time with interest at 8 per cent, perannum and, in default of payment, with 
interest at 24 per cent. per annum. The bypothecation deed was not registered, In 
a suit by the trustees for the recovery of the amount more than six years from the 
date of the hypothecation bond. f ‘ 


Held :—that the execution of the hypothecation bond by the defendant aia not in 
any way alter the trust obligation which he was bound to perform and that the 
plainpig was entitled to recover as under the trust. i 


k Second appeal from the decree of the District Court of Tanjore 
in A. 8, No. 696 of 1896, reversing the decree of the District Munsif 
of Negapatam i in O. S. No. 286 of 1895. 


The facts appear from the judgment of Subrahmania ‘Aiyar, J. 
P.B. Sundaraiyar for appellant. 
P . Ethiraja Mudaliar for respondent. 

a “The Court delivered the following 


Le 


es . JUDGMENTS :—Subr ahmania Aiyar, J—The point for deci- 
gion in appeal is whether the respondent’s liability as trustee to pay 
to the appellant the sum of Rs. 100 in accordance with the directions 
of the respondent’s sister who left him her property subject to that 
trust, was extin guished as found by the District Judge. No evidence, 
oral ¢ or documentary, appears to have . been produced to show that 
there’ was between the parties any agreement to extinguish that liabi- 
lity. The sole circumstance in which the J udge’s decision that it was 
extinguished rests is the fact that subsequent to the creation of trust, 
the appellant took from the respondent, Exhibit A, a hypothecation 


bond for the sum in question, which was made payable within a 





elu DSSS te Nk eta ieee 
* 8. A. No, 1602 of 1897, ` = NENG 20th October 1898. 


i 


~- 
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year from the date of the doonmont with interest at 3 per cent. per: Mayandt’ 
annum and enhanced interest at 24 per cent. in default of payment: Doct 
within the time fixed. Now, is this circumstance by itself sufficient. Samia Pillai 
legal evidence to show that the par ties had come to an agreement 

that the trust obligation was to cease. The rules bearing on questions, 

like the present will be found succinctly ‘stated in Pothier on Obli- 

gations and Dovat’s Civil Law in those parts of the treatises where, 

the learned autliors deal under the head of novation, with the subs 

ject of creditors and debtors agreeing to. substitute a fresh obli 

gation for a pre-existing one. ` Pothier observes “If, subsequent to” 

the contracting of a debt some act passes between the debtor- and 

creditor, allowing a further time, or appointing a different place for 
payment, or authorizing. a payment to some. other person than. the 

creditor or agreeing to take something else in lieu of the sum due, 

or by which the debtor engages to pay a larger sum er the creditor 

to accept. a smaller, in these and similar cases.according to the 
principle that a novation is not to be presumed, it should be decided. 

that no novation has taken place, and that the parties intended’ to 


‘ modify, augment or diminish thavobligation and not to extinguish 


the old debt and substitute a new one unless the contrary ig partir 
cularly expressed (Vol. I, pages 386 ‘and 887, Edn. of 1806). Donat 
states the rule to the same effect, thus “There is never any nova- 


‘ tion produced by the bare fact of a second obligation unless it -~ x T 


appears that the creditor or debtor have had an intention to extin- 
guish the first. For otherwise both obligations will subsist. If the 
creditor and debtor agree to make some change in a former obliga- 
tion whether it be by adding to it a mortgage, a surety, or some 
other security, or by taking the same away, whether it-be by aug- 
menting òr diminishing the debt or by fixing a longer or shorter 
term of payment or by making the debt conditional if it was pure 
and simple, and simple if it was conditional, All these changes-and 
others of a like nature do not’make any novation, because they dö 
not extinguish the first’ debt, unless it were expressly ‘said that it 
should be null, and the first obligation subsists although it be not 
particularly mentioned that it is reserved, or that the said change’ 


are made without an intention to innovate (Vol. 2, paragraphs nak 
2807). ee 


Tt follows from the above kaaken of tha law that the pre- 
sumption against the extinction of the respondents’ prior obligation 


Mayandi-~ 
Chetty: 
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is: not rebutted by the appellants having accepted Exhibit A from 
the respondent without more. The view taken-by the District 
Judge cannot, therefore, be supported. 


a 
“We must reverse the decree of the lower appellate Court and 
restore that of the District Munsif with the modification as to the 
rate of interest which will be 6 per cent. per annum instead of 
24, per cent. since that rate cannot be awarded, the right to claim it 
under Exhibit A being barred by limitation. The respondené will. 
pay” ‘the appellant's cost in this and the lower appellate Court. 


Moore, J Jei concur. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present Mr. H. H. Shephard, oian Chief Justice, and 
Mr. Justice Moore. ` 


Nagammal and others ... . Appellants * (Defendants 2 to 4) 


“Me l 4 
Venkatagiri Aiyar ... .. Respondent (Plaintif). 


Mortgagor and mortgagee—Subsequent mortgagee, rights of—Party to suit by first 


inortgagee—Form of decree in subsequent mortgagee’s suit—Right of auction-pur- 
chaser—Improvements. d 


In: an suction- -purchase in execution of a mortgage-decree, the purchaser takes 
both the interest of the mortgagor-and of the mor tgagee i in whose favour the decree: 
was passed, 


Where a suit is brought by the first incambrancer against his mortgózor and a 
decree i is obtained without the subsequent incumbrancer being, made a party to the 
suit, the latter is not bound by the decree in the suit ; and in asuit by him for his 
‘mortgage amount he is entitled to have the same decree he would have had if he 
had been made a party to the first suit. In such a suit he will be entitled to re-open 
the-agcount between the mortgagor and the first mortgagee and he will not be 
concluded as. to the-valne of the-property, by the original sale. 


‘The plaintiff was-a subsequent mortgagee. The defendants were auction: 


purchasers of the mortgaged properties in execution of a decree obtained by @ 
prior incumbrancer in a suit to which the plaintiff wasno party. Since the purchase 
the defendants had made some improvements in the property which were not such 
s-a: mortgagee with possession would have been entitled to charge against the 


mortgagor. In a suit by the plaintiff for his a ES? -money by sale of the 
mortgaged property :— 


` 





“B: A. Np. 1296 of 1897. . - + 18th September 1898; ` 


ri 


I~" 


» 
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Held : that a decree should be passed ‘directing the plaintiff to pay to the defen- 
dants the original mortgage smount with interest, and on such payment, the 
property be sold and the sale proceeds applied first in satisfaction of the plaintiff's 
mortgage-debt and the surplus, if any, be handed over to the defendant as repre- 
senting the mortgagor’s interest; and that in default of such payment by the 
plaintiff, the suit stand dismissed. 


Held, further, that the defendants were not entitled to credit for money spent 
by them for the improvements. 


Second appeal from tho decree of the Subordinate Judge's 
Court of Bellary and Salem at Salom in A. 5. No. 218 of 1896 
presented against the decree of the District Munsif of Salin in 
O. S. No. 510-of 1894. 


The facts appear from the ete of Mr. H H. 1. Shephard, 
0.0. J. , 


T. Rangachariar for appellant. ; ° 


C. Sankara Nair and T. S. Tyagaraja Aivar for eu. 
The Court delivered the following 


° -JUDGMENT :—The respondent, plaintiff in the. suit, is. the 
holder of a-simple mortgage, dated the 4th June 1888. The appel- 
lants. have become possessed of the property comprised in this 
inortgage. by purchase from the. vendee who- bought at the auction- 
sale. in execution of the mortgage-décree made in O. S, No. 286’ of 
1890. This latter mortgage was executed in: 1887. 


The price settled at the auction-sale in 1892, viz., Rs. 600, was 
not sufficient to pay off the amount due under the mortgage-decree. 
The valuation of the property by the District Munsif made since 
certain improvements had been effected by the appellants leaves a 
margin beyond the amount required to satisfy the mortgage-decree. 
The appellants claim that in the decision of any question between 

2 themselves and the respondent credit should be given them for the 
amount spent on these improvements, and it is convenient to dispose 
of this question first, for if it were decided in the appellant’s favour, 

“the suit ought to be dismissed as it practically was by the District 
Munsif. Except upon the supposition that there is a margin of value 
beyond the.amount of thefirst incumbrance, it is plain that the second 
incumbrancer:can so far-as the mortgaged ‘property’ is concerned 
have noremedy. I am; however, of ‘opinion that the Sub-judge was 
right in holding- that the appellants are not entitled’ to credit for 
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money spent on improvements. ` As purchasers of the property:the 
appellants cannot bein a better position than the mortgagor, and’ he 


7 clearly. could not lave charged for improvements. As mortgagee 


< In possession the appellants have not proved that the nature of the. 


improvements was such as to justify them in charging the cost 
against the mortgagor-or-those who derive their title from -him:: It 
must be taken, therefore, that the property as it now stands would: 
realise a sufficient sum.to.allow for payment in part of the respond- 
ent? s claim after the- claim i in the first mortgage is satisfied. In other 
words, alter both mortgagees are paid off, there will probably be 
nothing left for me appellant in whom the equity of redemption, 
ig 5 eee 


- -In cases aih as the Pradai where a jeneg ioumbrandar has 
not been made party to a prior suit and is, therefore, not bound by 
the decree passed therein, it appears to.me that. while the purchaser 
in’ execution of that decree must be treated as if he had bought 
privately the interests of the - “mortgagor in the first mortgagee, a 
decree should be inadé in the form in which it would have been made 6 
if the'second incumbrancer and the purchaser had both ‘been parties 
to the origin al suit, The position of the second incumbrancer should 
not be worse than it would have been if there had been no previous 
suit. Therefore, it is open to them to question the account taken! 
between the first mortgagee and thie mortgagor and he is not con- 
cluded. as to the value of the property by the sale which has followed 
upon the decree. On the other hand, he is'not to be in a better 
position, and therefore, before he can enforce his mortgage. right 
against the property, he must still pay off the amount secured by. 


` the first mortgage, whether or not, that amount exceeds the purchase- 


money.. That would clearly be so where the mortgagor himself-is 
clearly’ the purchaser, and I think it cannot be otherwise when thes 
property’ is as here purchased by a-.stranger. -The purchaser is 
supposed to take the interests in the property which the mortgagor 
‘and the mortgagee together could convey, and therefore, although’ 
money may still remain due to the mortgagee, no interest in the 
property-is retained by him. ‘(Dip Narain Singh v. Hira Singh, 


| LL. R19 A. 582.) Accordingly, the decree should be so framed 


as s to give the respondent the usual six mene for paying the Appel: 


Pow 


Pa 
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interest at 6 per cent. thereon from the date'of the: decrêe in the. Naganimal 
suit of 1890, and should. direct that, on such ‘payment being made, Vonkatagiri 
the property should be.sold and the sum.dueé:to the respondents’ ~ Aiyar. + 
mortgage with interest and costs paid out of the proceeds, : and the «Ye. iy 
surplus, if any, paid to ‘the appellants, In the other event, 7. es; on 
default of payment by the respondent his suit should stand, dismissed 


with all costs. : , 6 


z ~ +. eee ey ` Ue Ss a ate 


_ Moore, J:—I-concur,, >+ |. a ee ee ee ee 








-IN THE HIGH COURT OF JUDIGATURE AT MADRAS: 


Present :—Mr. J ustiċe Davies and Mr. J ustice ‘Benson. 


Odayana Tevar >... si “Appellant * (eu) 
Thandavaraya Thambiran =... “J Respondent (Ist "Del 
eee l Ea a UU _ feridant.), 


Compromise of ait a A conditional and absoluje—Procedure to be adopted, Oday ana 
in case of a conditional compromise» É tics 
The parties to a suit filed a razinamah one of the tems of which was that the’ Thandava- 
Gourt should pass a decree in accordance with ite The razimdnah did: not” give the aiaatite a 
plaintiff any of the reliefs claimed in the snit; ‘but dealt with various matters noh. the N 
subject-matter of the suit. : 


Held: that the suit should not be dismissed Because the ones could: 
not be embodied in a, decree, and that the proper course for the Judge is to inform 
the parties of the fact and to ascertain from ther or upor further evidence, if nneces-- 
sary, whether the compromise was intended to be absolute-or conditional - on-its' 
being incorporated in a decree. In the latter case the Judge should proceed with 
the suit. - š 


` Appeal from the. decree of the. Subordinate Tagos s Court of 
Madura (East) in O. S. No. 53 of 1895. 7 


The facts appear from the judgment of the ‘Court. 
<8: By Rémasubba ‘Aiyar for 2nd appellant. ` 


P. R. Sundaratyar,. and K. Srinivasa Aiyangar,, for | res- 
pondént. E ao ae Oe Rushes See ee 
- The Court delivered the following kah VES aii Pte ents 


` JUDGMENT: — Wé are clearly of opinion ‘that the lower, els 





l Court was right i in holding’ i that, a deore ee could not be passed in the.’ be Fa 
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terms of- thé: compromisé, un ‘as ‘the compromise: did: not give 
to the plaintiff any of the reliefs claimed in the suit, but ‘déalt: with 
various matters, not the subject-matter of ‘the suit. 


5 nate Judge was right in disniissing the suit as a necessary result of 
the compromise between the parties. But this contention assumes 
that the compromise was an absolute Sne, independent of. the question 
whether the Court could pass a decree in-its terms. We-do not 


think it at all clear that such was the intention of the parties. The ` 


request that a decree should be ‘passed in the terms of the compro- 
mise is contained in the document of compromise itself and would, 


therefore, appear to be. one of its terms. If so, it’ would be a’ 


eondition precedent to the compromise being effected that it should 
be included in the decree. The intention of the parties on this 
point, as we have observed, is not clear and we think that the Sub- 
bordinate Judge before dismissing the suit shouldthave informed 
the parties that the terms of the compromise could not be embodied 


ina decree and should have ascertained from them or upon “farther : 


evidence, if necessary, whether the compromise was absolute or 
conditional on its being incorporated i in a decree., In the latter 
case, he would, of course, have proceeded with the suit. We shall, 


"Hi is, however, ontendot fot the peapondont flit the Subordi- T 


a 


therefore, reverse his decree and direct himi to disposé of the suit "go 


dfresh i in accordance with the’ above’ observations. ` 


Costs already ‘incurred i in both vont will be provided for i in 
the revised, decree, 


~ 








_IN. N. THE HIGH COURT OF JUDICATURE -AT. MADRAS. l 
Prosent :—Mr. H, H, Shepherd, Officiating Chit Justice, and 


Mr. Justice Benson: ; 
Sivasankaram Pillai as 2 ee | _ Petitioner * (Plaintif) 
Panchami Kesiyar - se ae “Respondent (Defendant). - 


l Benamidar, maintainability of suit by.’ 


The plaintiff, assignee of a debt, sued the debtor for the money. It was proved 
that the assignment in favor of the plaintiff was really intended for the benefit of 
‘his master, whose money formed the consideration for the assignment, 


. © 0. R. P. No. 145 of 1898, 26th October 1898, 
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_ Held that thé plaintiff was.entitled to -recover-notwithstanding that he was a 
mere benamidar. 


` 


‘Per Owriam :— Provided that the defendant is notin any way, prejudiced- and 
is allowed to raise any defence which would avail him against the person really 
entitled, there seems-to be no objection to such a suit. 


Civil revision petition from the decree of the Subordinate Court 
of Madura (West) in S.C. No. 1099 of 1897. 


This was a claim for Rs. 190-13-0, principal and interest, due 
on a registered deed of assignment executed to the plaintiff by one 
Mustapha, Ravuther. It appeared from the evidence of the assignor 


that plaintiff was merely a benamidar for his employer, Ibray - 


Revuthan and that the assignment was obtained for the benefit of 
the latter and with his money. The Subordinate Judge, therefore, 
held that the plaintiff had no right to sue and, therefore, dismissed 
the suit. The plaintiff then preferred this revision Petition to the 
High Court. | 


Joseph Satya Nadar for petitioner. 
R. Subrahmania Aiyar for respondent. 
The Court delivered the following ° 


J UDGMENT : :—As far as we can seo, the suit was dismissed 
on the mere ground that a witness, viz., the assignor, said that the 


plaintiff was a benamidar for Mahomed Ibray Ravuthan. Assuming l 


that to be true, we do not think it is sufficient ground for dismissing 
the suit. Wo: are. not aware that it has ever been held that a 
benamidar may not sue in his own name to recover a debt. Pro- 
vided that the defendant is not in any way prejudiced and is 


Siva- 
sankaram 
Pillai 

‘Oe 
Panchami 
Kesiyar. 


allowed to raise any, defence which would avail him against the. 


person really entitled; there seems to be no objection to such a suit. 
It might even be necessary in the interests of the defendant to 
have the real party joined. Here it does not appear that any 
„objection was taken by the defendant. 


< We must reverse the decree’ and ‘remand ‘the suit ror disposal 
on the merits. Costs to abide the result. 


< 
s 
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AN THE HIGH COURT OF JUDICATURE AT MADRAS. 


ah $ Present :—Mr. Justice Subrahmania Aiyar, and Mr. -Justice, 


` 


ae ‘Moore. : 


Zamindar of Tuni ... . ...... ... Appellant* (Plaintif) 
oss v. es 


Bangaru Peda Bennayya and others ... Respondents (Defendants). 


Zemindar of - -.’ Civil Procedure Code, Ss. 2, 641, 548, 582— Rejection of appeal memorandum—Scan- 


Tmi dalous matter—Appeal—Scandalous matter, what—Partiality of Judge, ground of appeal. i 


Danger : An appeal lies from an order rejecting an appeal memorandum on the ground 
RB Peda | that it contains scandalous matter. Ayyanna v. Nagabhooshanam, I. L. R., 16 M., 
sat 285, referred to. à | 


Per Subrahmania Aiyar, J.—When a memorandum of appeal contains scandalous 


matter the Court has no power to reject the memorandum especially in ‘cases - 


where the scandalous matter is separable from the rest. -- All that it can do is to 
ask the appellan? to remove the objectionable matter, and if he should refuse to do 
so, itself have it expunged. 


Bias on the part of a Judge ought not to be allowed to form a ground of appeal 
for impeaching his decision. It is no doubt open to ‘an appellant to set up circum- 
stances showing that the Judge whose decision is appealed against was disqnalified 
from trying and deciding the case. Bufit is not open to him to show that in the par- 
ticular case he was biassed in fact. . 


Per Moore, J.—When a Court finda scandalous matter i in an appeal ee dn 
which i in its opinion should be expunged, the proper course for it tó take is to return 
the appeal petition to the appellant and refuse to receive it until the matter is 
‘expunged. > Iti is no part of ite duty to revise the memorandum itself. 


` Second appeal from the onder of the District Court of Vizaga: 
patam, on the appeal petition presented to that Court from the 
decree of the Court of the ank Munsif of Yellamanchilli in 
0. 8. No. 621 of 1895. 


Aes 
` 


` The facts appear from the judgment of Subrahmania Awan, on 
ME. Vaidyanatha Aiyar for appellant. = 
g5 The Government Pleader for respondent. kk R 
The Court delivered tho following. KA. i 
~ JUDGMENTS :—Subrahmania Aiyar, J—Thé appellant be- 
fore us was the appellant in the lower appellate Court also. ‘The 


memorandum of appeal, presented by him there, was returnéd to 
him for amendment on the ground that it contained language 








* B. A. No. 1655 of 1897. - 20th October 1898, 
ah 


a 
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Nana to the Court of. First Instance. It was, however, a of 


represented without amendment accompanied by a statement or a 
` petition to the effect that the imputations made in the paragraphs Pengarn 


' 1,3 and 12 of the memorandum which were objected to, were borne Bennsyya. 
out by the record and, therefore, they ought to be allowed to remain 

so as to entitle the appellant to rely upon them at the hearing ; 

but’ that, if the Court still thought otherwise, the Court ai may 

direct them to be scored out. 


The lower appellate Court thereupon rejected the memorandum 
under S. 543 of the Code of Civil Procedure. 


The first point for determination is whether an appeal lies 
against the order of rejection. Now, S. 548, referred to, is appa- 
rently limited to cases in which the memorandum of appeal is not 
drawn up in accordance with the second paragraph of S. 541, which 
runs thus :—“ Such memorandum shall set forth, concisely and under 
distinct heads, the grounds of objection to the decree appealed 
against without any argument or narrative; and such grouuds shall 
be numbered consecutively ” (see Gulab-Rai v. Mangli Lal, I. L. R., 

7 A. 42). The objection here, however, is that the minan ; 
contains scandalous matter and as the paragraph just quoted cannot 
‘be said to lay down any rule with reference to such a breach of 
the rules governing the frame of pleadings, S. 548 would seem. to 
be inapplicable to a case like this. However this may be, the order 
appealed against must, following Ayyanna v. Nagabhooshanam, (E, 
L. R., 16 M: 285,) be held to bea decree within the meaning of - 
the Civil Procedure Code. The objection that no appeal lies, 
therefore, fails. - l - 


‘The next point for decision is whether, assuming that the 
memorandum of appeal is open to the objection taken by the District’ 
Judge, he had ‘power to reject the appeal. No doubt ‘the Code of: 

Civil Procedure does not make any provision as to how Courts should 
deal with memoranda of appeal containing scandalous matter. But 
clearly Courts possess inherent power to stop such an abuse of its 
records. For, as pointed ont by Story, “Scandal is calculated:to 
do great and permanent injury to all persons, whom it affects, by 
making the records of the Court the means of perpetuating libellous’ 
and malignant .slanders; and the Court, in aid of public morals, is 
bound to interfere to suppress such indecencies” (Equity pleadings, ' 
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e S of?§ 270). There can be no doubt, therefore, that it was perfectly 


v 

. Bangaru 
Peda 

:Bonnayye. 


‘competent to the lower appellate Court to have caused the objec- 
tionable passages, if any, in the memorandum tobeexpunged. But 
had the Court power to reject the appeal altogether? No such 
power is given to the Courts by any statutory provision. And, on 
general principles, it is not possible to hold that Courts have such 
power, at all events, in cases in which the objectionable matter is 
separable from what is unobjectionable. It seems to me that all 
that a Court is entitled te do in such cases is to cause the portions 
open to objection to be expunged. For, even taking that an 
appellant, by refusing to comply with an order for amendment such 
as that passed in the present instance by the District Judge, is 
guilty of a contempt, still it cannot be said that until the contempt 
is purged the party cannot be heard and is debarred from claiming 
that the appeal be proceeded with. {Ricketts v. Mornington, (7 
Simon 200); Wilson v. Bates. (3 My. & Cr. 197) and Haldane v. 

Bekfora, (L. R., 7 Bq. 425))}, in my opinion, support the above view. 

In the last mentioned case, the defendant was held entitled to take 
any ‘step required for the purposes of his defence, although the 
contempts committed by him were of the most flagrant kind. 1 am, 
therefore, of opinion that, assuming that the memorandum of appeal 
in question does contain scandalous matter, still ib was not open 
to the lower appellate Court to reject the appeal, the alleged objec- 
tionable portions of the memoraridum being quite separate from 


the rest. 


‘The third and last point for consideration is whether the- 
memorandum does contain scandalous matter. In deahng with a 
question like this two rules have to be borne in mind, vZ., that, as 
urged for the appellant, what is relevant cannot be scandalous and 
that Courts ought not to dictate to parties how they should frame 
their cases, provided of course the rules of pleading are not- 
contravened in the frame of their cases—the latter a rule which 
Bowen, L. J., said should be kept sacred (Knowles v. Roberts, 38 - 
Ch. Dn. at p. 270}. In the light of these rules the only paragraphs 
which, in my opinion, call for notice in connection with the 
point under consideration are 1, 3 and 12. In the first of these 
the District Munsif is charged with. having decided the case against 
the ‘appellant in consequence of a grudge entertained by that oficer 
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against the appellant arising from the latter having applied for a Zomindar oi 
transfer of the case from the file of the Munsif’s Court. In para- Tyri 
graph 3 the judgment ofthe District Munsif is stigmatised as given Banat 
from “more of spite than a real desire to give substantial justice”? Bennáyyá 
and in the 12th paragraph 'the Munsifis charged with “ extrema 


partiality to the defendants and against the plaintiff.” 


There can be but one opinion as to the ‘character of ‘hides 
imputations, It isno doubt open to an appellant to set up any 
circumstance showing that the Judge whose decision is appealed 
against was disqualified from trying and deciding the case. It is 
also quite true that, when a Judge is shown, in the language of 
Lord Esher, M. R., to stand in such a position that he might be 
reasonably suspected of being biassed, he must be held to have been 
disqualified, [Alinson v. General Council of Medical Education Re- 
gistration, (1894, I. Q- B. Dn: 750)]. But is an appellant at 
liberty to show that in the particular case the Judge was biassed in’ 
fact? It may seem at first sight that he would afortiori be entitled. 
No doubt anything which tends to impeach the impartiality of 
a Judge ought to render him incompetent to decide the case, 
in order that the administration of justice may not be brought into 
discredit. And hence in cases where any bias can be presumed, 
the party is entitled to show the grounds which raise that presump- 
tion. These grounds may generally be definable beforehand. But . 
where there is no such presumption the party must not be allowed’ 
to question the impatiality of the Judge, for that would mean an 
enquiry into the motives operating in the mind of the Judge after the 
cause has been decided—a thing which is well nigh impossible, and 
even: if possible will be too vague to afford a guiding principle.. 
This might have been probably in the mind'of the Master of the 
Rolls when he said in the case referred to, the question is not 
whether he (the person whose decision was in question there) was 
or was not biassed. The Court cannot inquire into that” (Ib. 758). 
If in a case like this it is open to an unsuccessful party to prove 
actual bias, it is not easy to see why in a case where a decision is 
pronounced by a person who is disqualified from interest or other- 
wise from giving such a decision; the successful party should not 
be entitled to support the decision by showing that the Judge was 
not biassed-in-fact. That, of course, for obvious reasons, ‘he is not 


` 
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permitted to do, and it seems to be equally reasonable that in a. 
case like the present averment or proof of the existence of actual. 
bias should be disallowed. The appellant was, therefore, not entitled. 
to make the imputation of actual partiality contained in the para- 
graphs of the memorandum, referred to above which consequently. 
must of course be held to be scandalous. In reversal of the lower 
appellate Court’s Jorder, I would direct that the objectionable pas- 
sages in question be expunged .and the memorandum of appeal ‘be 
admitted and proceeded with according to law. In the circum- 
stances of the case, I would make the appellant bear his own costs 
and those ofthe 7th respondent up to this date irrespective of the: 
result of the case. i 


Moore, J.—I agree with my learned colleague in considering. 
that there is an appeal against the order of the District Judge 
inasmuch as if amounts to a decree. I feel, however, some doubt 
as to whether it can be held that when the District Judge returned 
for amendment the appeal petition presented by the vakil on the 
ground that it contained scandalous imputations against the District 
Munsif who had tried the case and when the vakil refused to amend, 
it was not open to the Court to reject the appeal absolutely. The, 
facts of the case were briefly as follows :—'T'he vakil stated in the 
appeal petition that the judgment of the District Munsif appealed - 
against was a “production more of spite than a real desire to give, 
substantial justice,” and that his remarks in it showed “ his extreme 
partiality to defendants and against plaintiff.” This ‘petition was 
returned for amendment as it was couched in language disrespect- 
ful to the Court and as the District Judge was of opinion that “ such, 


pleadings could not be entertained under No. 6 of the Civil Rules. 


of Practice relating to Pleadings” (p. 134). The vakil, however, 
represented the petition in its original form, refused to amend it, 
and in his further petition stated that if he had not urged the 
grounds of appeal objected to by the District Judge, e., those. 
suggesting personal spite and extreme partiality, he would have 
been found fault with by the District Court at the hearing of the 
appeal and also by the High Court in second appeal for not having ` 


< raised such pleas. In making these observations, the vakil was, in niy 


opinion, guilty of contempt i 1n a most aggravated form. On receiving’ 


. this petition the District Judge rejected the appeal..- He should, 


J 
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in my opinion, have returned the appeal petition and’ refused to 


receive it till the objectionable remarks to be found in it had been . 


expunged. This was what was done in the case of In re Clive Durant 
I. L. R., 15 B. 488, and is, I presume, the course that this Court, 
by tho rule of Practice above mentioned, intended that,subordinate 
Courts should adopt in such cases. It is, in my opinion, no part of 
the duty of a judicial officer to revise petitions, presented to -it con- 
taining scandalous and offensive matter and purge them of such 
objectionable phrases as may be found in them. Petitioners should 
be obliged to perform this task themselves, and if they neglect to 
do so within the time prescribed for the presentation of their appeal 
or petition, should suffer by the same being rejected as being out of 


time, I, however, do not object to the order proposed by my learned , 


colleague in the present case being passed as, if the appeal petition 
now under consideration was again returned to the vakil, so that the 
District Judge’s order of the 18th February 1897 might be obeyed, 
he would be prevented by the Law of Limitation from re-presenting 
his appeal petition after it had been purged. It would be unjust to 
allow the client to suffer so severely for the fault of ae vakil. l 


“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 
Moore. 


Jathavedan N amboodri "as ... Appellant * (Plaintif) 


N 


v. 
Parameswaran Namboodri and others ots Respondents (Defendants). 


‘ Transfer of “Property Act, S. 60— Montego and mortgagee—Right of person parti- 
ally interested to redeem the whole—Partial redemption. 

The rule found in 8. 60 of the Transfer of Property Act “that a person inte- 
rested in a share only of the mortgaged property shall not be entitled to redeem his 
share only on payment of a proportionate part of the debt ” creates not merely a 
liability in the mortgagor for the benefit of the mortgagee, but ‘also a right in the 
former, t o redeem the whole. h ` 


A person ‘interested i in a share only of the mortgaged property can redeem the 
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whole even against the wish of the mortgagee and cannot be compelled to redeem his 


share only of the mortgaged property on payment of a proportionate part of the 
entire mortgage debt. : 





~. c WS. A. No, 1672 of 1898, -20th October 1898, 
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“Second appeal from the decree’ of the Subordinaté Judge’s 
Court of South Malabar in A. S. No. 290 of 1896, reversing the 
decree of the District Munsif of Nedunganad 1 in O. S.No. 77 of 
1895, 


The facts appear from the judgment of the Court. 
V. Bhashyam Aiyangar and K. P. Govinda Menon for appellant 
P. R. Sundraiyar for respondents. 

' The Court delivered the following 


JUDGMENTS :—tThe question for determination in this case 
is whether the appellant who owns the equity of redemption in the 


.land-plaint item, which forms part of the property originally mort- 


gaged to the defendant foran entire sum, is entitled to redeem 
the whole of the land mortgaged or the said item only. 

. The District Munsif held that the appellant was entitled to 
redeem the whole and gave a decree to him accordingly. But the 


Subordinate Judge reversed the decree and dismissed the suit, 
being of opinion that the appellant was not entitled to redeem thé 


whole. 


-The view taken by the District Munsif seems to be clearly 
right. Hall v. Haward (32 Ch. Dn. 430) cited for the appellant is 
a direct authority in favor of that.view. The Court of Appeal con- 
sisting of Cotton, Lindley and Lopes, L. J. J., there held, following 
the decision of Lord Hatherly in Pearéev. Morris (L. R., b Ch. 227) 
that as the owner of the equity of redemption of one of two estates 


comprised in the same mortgage cannot insist on redeeming that” 


estate separately, so he cannot be compelled to redeem it separately, 
his right being to redeem the whole subject to the equities of the 
other persons interested. This decision and that which it followed 


_. were referred to by the learned Chief Justice and Handley, J., in 
` Konna Panikar v. Karunakura, I. L. R., 16 M. 328, with approval 


apparently ; for the plaintiff there was selosa relief, not because he 
was not entitled to claim a redemption of the whole, but on the 
unquestionable ground that he could not do so without making the 


other person interested in the equity of redemption a party to the- 
suit which he had, however, failed to do, though that other person | 


was known and could have been impleaded. ‘Reference may also be 
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made to Norendar Narain Singh v. Dwarka Lal Munder, L. R.'b.1. A. 


18, where the Judicial Committee lay down that in the casé of a 
mortgage for an entire sum each and every one of the mortgagors 
was interested in the payment of the mortgage-money and the 
redemption of the mortgaged estate and each and every one of them 
had a right by payment of the money to redeem the estate seeking 
his contribution from others. Ib. 27. In the face.of these autho- 
rities it is not necessary to notice the other cases cited in favor of 
the above view. » Arriyapatra v. Alamelu, I. L. R., 11 M. 309, and 
Kudhai v. Sheo Dayal, 1: L. R., 10'A. 570, which were relied on on 
behalf of the respondent, are not in point, since in those cases the 
mortgagees had themselves become entitled tothe equity of redemp- 
tion in part of the property mortgaged, which is not so here. 


- The pleader for the respondent ‘urged strongly ‘that the rule 
entitling a person to redeem the whole in circumst&nces like the 


present is opposed to principle, inasmuch as a mortgagee for whose. 


benefit the rule that a mortgage is indivisible has been introduced 


may waive it. But mortgage for an entire sum is from its very 


purpose indivisible. A division of such a mortgage, borrowing 
the language of a text writer, is conceivable in theory and may be 
carried out in practice. 


But in order that a mortgage may fully attain its end of 
securing satisfaction of the entire obligation in the rank and with 
_ the efficacy which the law or the will of the paries determined, it is 
essontial that it should not suffer any disintegration (Kelleher on 
Mortgage in Civil Law, p. 11.) This character of indivisibility 
exists not only with reference to the mortgagee who may generally 
be more benefited but also with reference to the mortgagor. “And 
save as a matter of special arrangement and bargain entered into 
between all the persons interested, neither the mortgagor nor the 
mortgagee, nor persons acquiring through either a partial interest 
in, the subject can under the mortgage get relief except in conso- 
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nance with the principle of, mdivisibility referied to. Itis upon , 


_this principle as pointed out by Mr. Bhashyam Tyengar for the 
appellant that the rule in, question rests. 


The appeal must, therefore, -be direa. ‘The igre: of the 
Subordinate Judge is reversed and that of the District Munsif 
_ restored with the. modification that the sum, payable by, the appel- 
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lant for the redemption be increased by Rs. 400 as admitted on his: 
behalf before us. The respondent must pay the appellant’s costs in 
this Court. In the lower Courts each party will bear his own costs. 


Moore, J.:—I concur. 


> 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
FULL BENCH. 


‘Present :—Mr. H. H. Shephard, Officiating. Chief Justice, Mr. 
Justice Subrahmania Aiyar, Mr, Justice Benson and; Mr. Justice 
Moore. 





Arunachela Goundan and another ... Appellants (Defendants 
s 2 and 4)* 
v. = 
Ramagami Nadan sa ... Respondent (Plaintif). 


Hindu Law—Son’s, liability to pay’ father’s debts—Cause of action? against son 
to pay father’s debt during father’s lifetime—Res judicata, 


(By the Full Bench.) 


The cause of action for the creditor of a Hindu father to enforce the payment 
of his debt against his debter’s sons arises during their father’s lifetime. A cre- 
ditor suing a Hindu father for his personal debt is entitled to make his sons also 


| parties to the suit so as to have their liability determined. 


R. sued T, a Hindu father, for the payment of a debt due to hin and joined his 
sons also- as parties on the ground that the debt was contracted for their family 
benefit, The suit was decreed against T, and was dismissed as regards the sons. 
Subsequently, T died and R instituted’ a fresh suit to make the sons pay their de- 
ceased father’s debt. 


Held (By the Division Bench) that the cause of action sought to be enforced in 
the second suit was identical with that in the firat suit, and that the second suit was 
consequently barred. 


Appeal from the decree of the District Court of Coimbatore in 
0. 5. No. 68 of 1896. 


` This appeal coming on for hearing on the 30th September 
1898, before Mr. H. H. Shephard, Officiating Chief Justice, and Afr. 
Justice Moore, their Lordships made the following :— 
ORDER OF REFERENCE TO THE FULL BENCH. 


The defendants are the sons of one Tirumalai, who died on the 
18th December, 1893. At the time of his death two suits were 


-pending in which the present plaintiff charged Tirnmalai as the- 





(* A, No, 22 of 1898.) ` a 4th November 1898, 
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executant of certain bonds and sought to make his sons also liable 
on the ground’ that the bonds were executed by the father for the 
family benefit. On the 8th January 1894, the fact of Tirumalai’s 
death not having been notified to the District Munsif, judgment was 


Arunachela 
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given against Tirumalai ; but as regards the defendants the suits 


were dimissed. 


The question now raised is whether it is open to the plaintiff 
to bring a second suit against the defendants. If the decision 
in Natasayyan v. Ponnusami, I. L. R., 16 M. 99 is right, there 
seems to be no doubt that the present suit is maintainable, for 
it was there held that the claim to enforce the obligation of sons 
| under Hindu Law gives a cause of action arising only on the 
death of the father, and that case was approved, certainly not 
disapproved, in Ramayya v. Venkataratnam, I. L. R., 17 M. 128. 
Tt seems to us extremely doubtful whether this decision can be 
supported, and. the point is one of general importance. In the 
particular case cited the point was one of limitation, and it was held 
that the creditor’s suit against the son was governed by Article 120 
_ of the schedule to the Limitation Act, the time being counted from 
the date of the father’s death. At the same time it is observed in 
the judgment that the creditor might, if he chose, bring a suit during 
the father’s lifetime to establish his right against the son (see page 
102), This’ observation is difficult to reconcile with the conclusion 
at which the Court arrived. Butit is certainly correct.to this extent 
that a creditor may, when suing the father for a debt, also obtain a 
declaration as against the sons that fhe debt is of such a kind as 
to make their shares of the property responsible for it. It seems 
impossible to say that such a suit may not be brought in order to 
anticipate any objection which the sons might otherwise raise on 


the occasion of effect being given to an order for sale of the pro- 


perty. If it isright'to say that sucha suit may be brought, it is but 
‘a short step to say that a decree may be obtained against the sons 
which can itself be executed against their property. It is certainly 


desirable that all the questions between the creditor and his debtor : 


and ‘the debtor’s son should be raised and determined i in one suit. 
The precise question we wish to-refer is :— 


Whether the plaintiff could in the suits 160 and 324 of 1893 


have prosecuted the claim against the sons of Tirumalai and have 
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for Tirumalai’s debt. 


V. Bhashyam Aiyangar and P. S. Sivaswami Aiyar for ap- 
pellants. 


V. Krishnaswami Aiyar, R. A. Krishnaswami Atyar and 


S. Kasturi Ranga Aiyangar for respondent. 


` V. Bhashyam Aiyangar :—The plaintiff obtained a decree against 
the defendants in the former. suits to which they were parties, and 
therefore, the present suit is not maintainable. Under the Hindu Law, 
a son was liable to pay the debts of the father on the father’s death, and 


- also during the father’s lifetime in certain cases, and such obligation 


was irrespective of any assests derived from the father or the possession 
of any joint family property. Such obligation was as binding upon 


the son, as if the same were personally incurred by him. The reason of 


the rule of the Hindu Law in imposing such obligation was the pious 
or religious duty of the son to save the father from the sin which 
would result if the debt be not discharged. This obligation, though 
arising from ‘religious soni êrak, was a legal obligation imposed 
by law on the son. . 


Such obligation not being a part of the Hindu Law which had been 
adopted by the British Legislature as binding upon the British Courts 
in the Mofussil (vide Section 16 of the Civil Courts Act), the Courts 
recognise that obligation only to the extent to which such obligation may 
be associated with succession and inheritance. In the case of inheritance, 
the extent of the obligation is,defined by S. 234 of the Code of Civil 
Procedure which makes the son a legal representative, liable to the ex- 
tent of the property devolving on him by inheritance from the deceased 
“debtor. Tn the case of succession, a son succeeds by birth as co-owner 
with his father in respect of his father’s heritage ; and on the death 
of the father, he succeeds to the whole of the father’s heritage by 
becoming. sole owner. The Privy Council in Kantoo Lall’s case (L. 
B., 1 I A, 321) decided that by-reason of such obligation, the son’s in- 
havent i in.the father’s heritage was as liable during the father’s lifetime 
as. it would be after his death. The principle of the decision. was 
that the. son could not complain of an act on the part of the father 
whether voluntary or involuntary which would have the effect of 
relieving him from the liability which would attach to him on the 
death of the.father, if the liability had. not been Wa na by the act 
somplained. OB : 


- 
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And this decision hás ever since been followed by the Privy Council 
and by the Indian High Courts including the Madras High Court which 
was for some time reluctant to follow the same(!). 

Apart from cases in which the father incurs a debt on behalf of 
himself and as the agent of his son, in which case the debt personally 
binds both, the father’s debt, whether incurred for a family purpose or 
for any other purpose not being illegal or immoral, is equally binding upon 
the son to the extent of his interest in the joint family property of him- 
self and his father during the lifetime of the father, and after the death 
of the father to the extent of the whole family property to which he 
succeeds by surviorship. 

- It being the duty of the son under the Hindu Law, to avert the 
consequence of the sin which the father committed when he died indebt- 
ed, by discharging the father’s debt, and also to. discharge such debt 
during his lifetime when he became incapable ‘of discharging it, it fol- 
lows that, under the Hindu Law, the son cannot even during his father’s 
lifetime, when the father is not incapacitated, interdict alienation by the 
father of the joint family property for the. discharge of such debt, If, 
therefore, his interest in joint property is liable, even during the father’s 
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lifetime, to be sold for the personal debt.of the father, it necessarily fol- ’ 


.lows that he can be joined with the father in a suit brought for realising 
such debt by the sale of family property, and porsonally from the father. 
A separate suit also may be brought against the son if he has not been 
impleaded in the suit against the father. The cause of action against 
‘the son will be the same as against the father. Therefore time will 
begin to run in favor of the son from the date that it. Vagina to run in 
avor of the father, 


(1) Fide— _ 

Deendyal Lat v. Jugdeep Narain Singh, L. Re, 4 I. A., 247. 
Suraj Bunsi Koer v. Sheo Prasad, Ib., 6 I. A., 88. 
Muttayan Chetty v. Sangili, Ib., 9 I. A., 128. 
Hurdey Narain v. Rooder Perkash, Ib., 11 I. A., 26. 
Mussamut Nanomi Babuasin v. Modun Mohun, Íb., 18 I. A., 1. 
Ponnappa Pillai v. Pappuvayyangar, L L. R., 4 M, 64. 
Gurusami v, Chinna Mannar, I. L. R., 5 M., 37. 
Kumhali Beari va Keshava Shanbaga, Tb., 11 M., 64, 
Narasinga v. Subba, Ib., 12 M., 139. 
Venkatrama v. Senthi Velu, Ib., 13 M.,.265. 
Pursid Narain Sing v.'Honooman Sahay, Ib., 5 C., 845. 
Laljee v. Fakir, Ib., 6 O., 138. : 
Khalilul Rahman v. Gobind Pershad, Ib., 20 C., 328, 

`‘ Jamna v. Nain Sukh, Ib., 9 A., 493. 
Badri Prasad v. Madan Lal, Ib., 16 A., 75. 
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In support of this proposition reference may be made to the,analo- 
gous ptinciple adopted by the English Courts in suits brought against 
the busband for the ante-nuptial debts of the wife. In Beck v. Pierce, D.R. . 


23 Q. B. D. 316, it was held that the cause of action against the 


husband was the same as against the wife, and that time began to run 


as against both the husband and the wife from the date of the accrual 


of the obligation as against the wife, though the husband’s liability to 
pay the debts of his wife to the extent of the wife’s property in his hands, 
arose only on the marriage. It may be observed that, in that ease also, 
the creditor may bring a suit both against the husband and the wife 
jointly for the recovery of the ante-nuptial debts. But if the creditor 
sues only the wife in the first instance, he can sue the husband after- 
wards. 


Mr. V. Krishnaswamt Amar :—Under the texts of the Hindu Law, ; 
there is no liability on the son to pay the father’s debts during his life- 
time. The liability arises on the father’s death because the son is bound 
to save the father from the hell to which the father will be consigned ; 
for tho non-payment of . his debts. The obligation is therefore called 
pious ”—not in the sense that it is not legal. The Hindu Commenta- 
tors, the Mitakshara (II, 50 p- 109 Colebrooke), Vyavahara Mayukha 
(V. N. Mandlik’s Vya Mayukha 112, 113), and Jaganatha’s Digest, 


Vol. L., p. 183, say the same thing (see also Mayne’s Hindu Law, Section 


283, West and Buhler, S. 640). This liability is independent of the 
taking of assets. ‘But under Section 16 of the Civil Courts Act the 
Courts are bound to enforce it to the extent of the assets taken by the 
son, The Privy Council has in certain cases extended this liability even 
during the lifetime of the father by validating sales and mortgages for 
antecedent debts by the father and sales in execution of decrees which 
included the son’s interest. The way in which the Privy Council has 
proceeded to this is thus: The father is bound to pay his debts. If he 
fails to pay them during his life, the sons are bound to pay them after 


‘his death, He has power during his lifetime ‘to alienate family property 


for certain purposes. Therefore, his alienation for payment of debts 
which the son will be bound to pay, if undischarged after his death, is ` 
valid. The Courts themselves in execution do what the father himself 
may have done. Therefore, the sale of sons’ interest also in execution 
is valid, There is no decision of the Privy Council and none in the Indian 
High Courts which is authority for the passing ofa decree for the 
father’s debt against the sons’ shares also (Jamna v. Nain Sukh, J. L. Rọ 
9 A. 498; Narasinga v. Subba, Ib. 12 M, 189; Arunachala v. Zemindar 
4 Sivagiri, Ib. 7 M. 328). ; 
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The cause of action is not one and the same against the father and the Aroheohels 
sons. If one and the same, the rule in King v. Hoare, 13 M. and W, 494 dpa sie 
followed in Kendall v. Hamilton, 4 App. Cases 504, will preclude a second Ramasumi 


Nadan. 

suit against the sons. Though such a second suit has been held not to ` 
lie in the case of a family debt (Gurusami v. Ohinna Mannar, I. L. R., 5 M. 
37) it has been held to lie when the son’s pious obligation is eki to 
be enforced (see Karnataka Hanumantha v. Andukuri Hanumayya, I. L. 
R., 5 M. 232, and Venkatarama v. Senthivéelu, Ib. 13 M. 265). If the causes 
of action were distinct, the cause of action against the futher only and 
another cause of action against the sons only cannot be joined in the 
same suit, 


The authority of the Hindu texts and commentators being clear 
that the liability is only after the father’s death, they cannot be abro- 
gated altogether by the British Courts. To the extent to which the 
Privy Council has indirectly enforced the liability during the father's 
lifetime the Courts in this country are bound. Beyon@ that they can- 
not go. Ifthe Courts give a decree to the creditor of the father against 
the sons, they will be repealing the Hindu Law. 


As regards the decision in Beck v. Pierce, 23 Q. B. D. 316, it has spe- 
cial reference to the history of the law in England as regards married 
women’s property. Under the Common Law, the husband succeeded to 
the estate and liabilities of the wife on marriage- It was practically a 
case of succession, and jast as in the case of a legal representation time 
ran against the husband from the date of the accrual of the obligation to 
the wife, the Married Woman's Property Act said that the liability of, 
a feme sole should not be extinguished on marriage, but should continue 
as regards her separate estate, and that the liability of the husband ` 
should be limited to the property he took from her, both being liable 

gatter marriage. The Court of Appeal simply said that if there was to 

< be angBhange in the law of limitation as regards a wife’s debts, the Act 
would have stated it, In the absence of any such statement the previous 
mle of limitation continued. 


The Court delivered the following 


JUDGMENTS :—The Officiating Chief Justice—The question 
| referred appears to me in itself a very simple one when once the 
true nature of a son’s obligation under Hindu Law is understood. 
The reference was rendered necessary by the decision in I. L. R., 
16 M., which has apparently been approved in later cases. There 
are, moreover, dicta in the reports to the effect that the son’s liability 
under Hindu Law in respect of the father’s debts arises only on the 
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Aranachela death of the father. The question is whether that opinion can be 


Goundan 
v reconciled with the doctrine of the son’s liability which has been 
Ramesan developed in a series of cases beginning with Hanuman Persaud’s 
l case in 1856. Referring to that case in 1874, the Judicial Committee 
say: “That is an authority to show that ancestral property which 
descends to a father nnder the Mitakshara law is not exempted from 
liability to pay his debts, because a son is born to him. : It would 
be a pious duty on the part of the son to pay his father’s debts, 
and it being the pious duty of the son to pay his father’s debts, the 
ancestral property, in which the son as the son of his father ac- 
quires an interest by birth, is liable to the father’s debts (Girdharee 
Lall v. Kantoo Lall, L. R., 11. A., p.381). Since 1874, the decisions 
_ of the Judicial Committee are consistent in holding that as the son’s 
liability may be enforced through the medium ofa sale of the 


ancestral property executed by the father, so it.may be enforced 
by a sale in execution of a decree against the father, and that in — 
neither case can the son recover the property except by proving 
that the debts were of a kind for which he would not be liable 
Suraj Bunsi Koer v. Shoe Persad Singh, I. L. R., 5 Cal, p. 169), 
As regards both of the two points involved in this proposition, theres 
was considerable reluctance on the part of this Court to abandon 
their former view and to adopt that enunciated by the Judicial 
Committee. In the Sivagiri case (1380), the Court held that, although 
there was a pious duty binding the son to pay his father’s debts | 
the duty was not a legal one, unless it were shown that the debt was 
incurred for the benefit of the family. This decision was overruled - 
by the Judicial Committee, and so the legal obligation of the son to 

e pay his father’s debts was distinctly declared for this Pregidency 
(L. R., 9 I. A. 128). 5 b 


On the other poiiit, viz., tle operation of a decree against the 

son of a Hindu judgment-debtor, nob made a party to the snit, this . 
Court was also unwilling to adopt the view which favoured the 
interest of the creditor. This point arose alike in cases in which there 
was a decree against the father and in cases in which it was sought 
` to use the decree against members of the family not being sons of 
the judgment-debtor (Ponnappa Pillai v. Pappuvayyangar, I. L. R., 
4 M. 88; Sicasankara Mudali v. Parvati Anni, Ib. 97; Gurusami v. 
Chinna Mannir, Ib. 5 M. 37 ; and Subramaniyayyan v. Subramani: 
“yayyan,. Ib. 125). For both cases alike, the Judicial Committee has 
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authoritatively declared the law. Although the decrée may have been Arunachel 
passed against the father or the manager of the family only, the son Sonn dan 


or the other members of the family are not at liberty to challenge the Baminsami 
consequent:sale except by questioning the existence or nature of the - 
debt (Nanomi Babuasin and others v. Modhun Mohun and others, 
I. L. R. 13 0., p. 21., and Dault Ram v. Mehr Ohand, I. L. Ri; 15 O., 
“p. 81.) In the matter of proof there is undoubtedly a distinction 
between the two cases,—against the son the creditor has to make 
a negative allegatiou, while against other members of the family he 
has to assert that the debt was incurred by the manager for their 
benefit. In other respects, as it appears to me, the two kinds of 
claim stand on the same footing. In either case the creditor is seek- 
ing to do through the Court: what the father or manager who has 
incurred the debt could lawfully do for himself. The same form of ga 
decree would serve in both cases. The decree after stating the 
sum due should declare that the debt is binding on the defendant, 
who as father or manager incurred it and on the other defendants 
as members of an undivided Hindu family and should then direct 
b payment of the same by the father or manager in the ordinary way 
‘and, as to the other defendants, should direct payment by them out ~ 
of the ancestral property of the said family—(compare judgment l 
against married women, page 75, Annual Practice, 1896). It is 
argued that, notwithstanding the operation which may be given to 
a decree against the father, ‘there is no cause of. action against the 
son during the father’s lifetime, because under Hindu Law the liabi- 
lity to pay debt arises only after his death and texts of Hindu law 
_are cited in support of theargument. But when in effect it is 
“"oonee: ved that the qualified obligation of the son may be enforced in ` 
the | Vasey way possible during the father’s lifetime, this contention 
is, in my opinion, wholly unsustainable. For no apparent reason a 
distinction must be made between the two cases above mentioned.’ 
‘Against the members of the family along with the manager the cre- 
ditor may bring a suit, founding his claim against the manager on 
the contract and against the others on the rule of law making the 
ancestral property liable for debts properly incurred by the mana- 
ger. In that case all the questions which can arise between the 
creditor and the family may be decided in one suit to which they 
are all parties, and according to the view formerly taken that was 
the only proper way for bringing such questions to decision, But 
F 
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as against-the son, it is said that the creditor’s cause of action does 
not arise until the father dies; and then it is said the cause of action 
is not founded on the contract with the father, and therefore as 
regards the law of limitation both the starting-point and the period 
are different from what they are in the father’s case. This was the 
point apparently decided in I. L. R., 16 M. 99. In the judgment - 
in that case the contention that a son’s obligation arises only on the 
father’s death was overruled, and it is not denied that a suit may be 
brought against the sons in the lifetime of their father. ‘The sug- 
gestion, as I understand, is that there may bea declaratory suit 
against the son combined with the claim agasnst the father, or the 


' creditor may wait till the father has died and then geb an execu- 


table deçree against the son. The reasoning of the judgment I am 
unable to follow. In my opinion it is a mistake to say that a 
creditor wants a declaratory decree against the debtor’s ‘son. The 
decree which he requires and to which he is entitled is, as I have 
said, precisely the same decree as that which he can on proper proof 
obtain against other members of the family. ‘The fact that such a 
decree may be obtained means that the son is subject to a present d 
obligation, and if there is such an obligation, it cannot be said that 

there is not a cause of action. 


J 


For these reasons I answer the question in tho affirmative. 


Subrahmania Aiyor, J—For the purposes of the present 
reference it is not quite necessary to enter’ into the history of the. 
general question of a Hindu son’s liability in.respect of his father’s 
debt discussed with much learning in thé elaborate judgments 
delivered in Ponnappa Pillai v. Pappwayyanag gar (I.L.R., 4 M. 1). 
Nor do I consider it necessary to deal with the points, incidentally 
raised in the argument before us. I shall, therefore, confine myself 
to the sole question referred, which, notwithstanding what was 
strongly urged on behalf of the respondent, seems to be scarcely 
arguable from the point of view suggested for him. The argument 
on his behalf to the effect that the Hindu Law does not recognise any 
liability on the part/of a son with respect to his father’s personal 


. debt, not secured by a mortgage of their joint property, sọ as to 


entitle the crediter to sue the sons in the father’s lifetime, Was. 


- rested, if I'am not mistaken, on the circumstance that, while nume- 


rous direct and distinct statements are to be found in the Smrithis 
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and the commenatriés as to a 8on’s (now obsolete) lability inde- 


pendent of assets, no similar statement is to be, found in those works 


as to the existence of the liability now in question. This absence 
of express authority on the matter in the Hindu treatises of the 
class mentioned is, however, in my opinion, quite explicable con- 
sistently with the view that such liability was nevertheless recognised 
by the old Hindu Law. Now attachment and sale’ of family lands 
for debt are among the peculiar features of British Judicature and 
are creatures of modern legislation, such remedies having been 
entirely unknown to the indigenous system of. law. - The chapters 
of the Mitakshara on the administration of justice, so far as one 
can ascertain from Macnaughten’ s translation, make no allusion 
at all to remedies of that description, and it may be taken that 
no other early Hindu treatises on law provide for such remedies, 
considering that West and Buhler in their Digest say-that “ nowhere 
amongst the provisions of the Hindu Law for enforcing payment of 
debts is such a process as the attachment and sale of the lands of 
a family mentioned” (p 649). Again, the rule that a son is not 
estopped by adjudications in judical proceedings to which his father 
is a party but he himself is not, now generally enforced strictly, was 
apparently not so entorced according to the Hindu system, under 
which the representative character of a father appears to have been 
admitted to a much greater extent ‘than our Courts are disposed to 
allow at the present day. For a suit by a father alone with refer- 
ence to'’what concerns the family can now be objected to suc- 
cessfully on the ground of non-joinder of the sons ; whereas, such an 
objection was clearly untenable in the days of the commentators 
as will be seen by what Vijnanesvara says ‘when treating of a 
plaint or declaration. He there points out that “the term plaintiff 
or complainant includes the sons and grandsons of those persons, 
their interests being equally involved” (Grish Chandra Tarkal- 
ankar’s Edition, p. 19). When such a state of things prevailed, 
questions like those which so frequently crop up since the decision 
of the Judicial Committee in Kantoo Lall’s case; with reference to 
the effect of decrees obtained by a creditor against a father and of 
the attachment and sale thereunder upon the rights of the judg- 
ment-debtor’s sons, could not possibly have arisen when the Smrithis 
or the commentaries were written. And it seems to me that is why 

o rules bearing on such questions are propounded in those works, 


< 
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ionachela Moreover, notwithstanding the recognition of the equal, right of 

Goundan co-parceners inclusive of sons in the family pr operty, the position of 

amarani of a manager in a family appears to have been in those early days” 
"one of such trust and responsibility, that even with regard to debts: 
unquestionably binding on all the ‘members of an undivided family ` 
consisting of brothers, the books speak as if the duty of meeting 
those obligations, lay, not on all the co-parceners, asit really did, 
but on the managing member alone. , In support of this statement 
I may quote from that portion of the Mitakshara which relates to 
the topic of “Debts payable by whom and when ”—the following ` 
passage “ (In the text under consideration) the plural number has 
been used as “sons or son’s sons”, consequently if there are many 
sons if divided, they ntust pay the debt, according to their respective 
shares. It appears from this, that, if they are undivided, and have 
joint concern, he, amongst them who is the head or chief, is bound ¢ 
to pay.” (Grish Chandra’s Edition, p. 110). _ When such was the 
view in regard to a brother in management, it is easy to understand 
why old Hindu writers, in dealing with the law as to payment of 
debts in the father’s lifetimes, do not expressly refer to the sons 
except where -that natural and. pre-eminent head of a. family is 
unwilling or incapacitated to perform the functions incident to his 
position. The point will be rendered still clearer when we consider 
the ground on which payment of debt is enforced. The duty of 
paying one’s debts was, perhaps, never mote impressively laid down 
than it was by the Smrithis and the commentaries. The duty is 
sought to be enforced not only as a legal and moral duty, but also 
as a religious duty; it being laid down that one dying ‘indebted 
must undergo pains and penalties in his post-mortem existence and 
even in future births. It is to extricate the father from continuing 
to suffer from such evils that the son was, after the former’s death, 
compelled by that law to pay his debts notwithstanding that he 
left.no assets. How then can it, with any show of reason, be main- 
tained. that there was under that law, as it stood before the British 
rule, no liability on the part of the son, even when he is possessed - 
of assets, because the father is alive? Such a contention must have 
appeared very strange to legislators and lawyers who admitted that 
even in the lifetime of a father‘his creditor was legally entitled to 
arrest the son and detain him in order to put pressure on the father 
to pay up the debt as will be seen from a text of Brihaspathi quo: 

: ted by commentators where it is stated ‘‘ When a debtor is forced.t 


e 
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pay his debt by the tying of his son, wife, and cattle, and by the 
§ oorway being obstructed (by the creditor), then is acharitham 
(confinement) [said to be used Jr (see Ex. Gr: Vyavabara Mayukha 
ch.V, sec. IV 1—4, Mandlik’s Hindu Law 109; see also J agannatha’s 
Digest, COXXXIX, Higginbotham’s Edition, Vol: 1 , page 233). 


No doubt owing to the facility now unavoidably afforded to 
an unscrupulous person, whether he be a creditor of one who is 
undivided, or an undivided member who is concernedin the payment 
of a debt, to commit fraud through the machinery of the Courts, the 
question of the liability of a son in respect of his father’s debts, in 
so far as the former’s interest in the joint estate is concerned, has 


become one of great practical importance. But, that was not the 


case, as already stated, in times when involuntary alienation of 
family lands by attachment and sale was unknown ; and a point like 


. the one we are considering . naturally enough called for no notice at 


the hands of the lawyers and legislators of those times, ane was there- 
fore not discussed or- provided for by them. 


Be this as it may, it is impossible to hold under the law, as it 
stands established by the repeated decisions of the ultimate Court 


of Appeal, that a creditor suing a Hindu for his personal debt is not 


entitled to include, as defendants in the suit, the debtor’s sons. For, 


` in cases like the present, the sons, as persons likely to be affected by 


proceedings taken against their father, have an undoubted right to 
raise questions as to the existence or the character of the debt, 
notwithstanding any decree passed against the father without the 
sons having been made parties, and to raise such questions during the 
lifetime of the father. How could the other party, concerned in the 
trial thereof, be held to be precluded from calling upon his adversary 
in the matter to raise any objection he wishes to urge against the 
creditor’s claim to recover his debts even against the adversary’s 
share of the éstate, so as to guard against further litigation which 


: might arise and very often does arise if a decree is obtained against 
the father alone, and to render impossible the doubt, uncertainty, 


and trouble, which generally attend an execution-sale under such a 


- decree? For the'due protection of the rights of the class of creditors 


and debtors under consideration, and on the general principle that 
all persons having any interest in the subject of litigation may be 
made parties, ib must be held that a creditor, in the’ position of the 


' appellants, is entitled to make the sons defendants in a suit for the 


father’s debt, even when it has not been incurred for the benefit of 
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the family, or has not been secured by a mortgage of the joint estate, - | 
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The answer to the question referred is in the affirmative. 


' Benson, J.—I am of opinion that the question referred to u. 
must be answered i in tho afirmative. ; Ko 


However reluctant this Couri-may have been to admit to the 
fullest extent the liability of a Hindu son’s interest in the joint family 
property for a personal debt incurred by his father, it must be con- 
ceded that that liability has been established by a series, of ‘decisions 
of the Privy Council by which we are bound. 


Speaking broadly, the father may himself alienato ae 
in order to satisfy such a debt, or the creditor may obtain a decree 
against the father, and, in execution of it, he may by proper steps 
bring the whole family property to sale, and the son can resist such 


. alienations if he can show that the alleged debt had no existence or 





was incurred for “an illegal or immoral purpose ” in the technical . 
sense in whicH those words are understood in the law books, but 
otherwise'the alienations will bind the son’s interest, even though 
he has not joined in the sale, or been a party to the suit, or execution 
proceedings (L. R., 1. I. A. 321; L. R.,6.1. A. 88; L. B.,9. I. A. 128, 
L. R., 18. 1 A. 1). Such a suit, therefore, affects or may affect, the 
son’s interest, and the son, if not made a party to it, may in the 
execution proceedings thereon, or in a subsequent suit even in 
the life-time of the father question the existence or binding charac- 
ter of the debt. It follows that the creditor suing the father, in a 
case like the present, may, and, in fact, ought to, join the sons whose 
interest he intends to bind, and thus obtain a determination of the 
whole question in one suit, rather than leave the liability of. their 
interests to be determined in a ac litigation. , ae 


This view is in no way repugnant to the principles of Hindu 
Law, but is in accordance with them, as shown in the judgment of 
my learned colleague, Mr. J ustice Subr ahmania Aiyar, with whom 
1 concur. / 


Moore, J.—I concur-with Mr. Justice Subrahmania Atyar in 
holding that a creditor suing a Hindu for a personal debt is enti- - 
tled to inlude as defendants iw the suit, the debtors sons, and, 


‘ therefore, return an. affirmative answer to the question referred to 
‘the Full Bench. j 


